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PREFACE  TO  THE  FOURTH  EDITION. 


In  the  preparation  of  this  edition  the  Editor  has  pur- 
sued the  same  plan  as  in  the  third.  He  has  deemed  it 
however  inexpedient,  unnecessarily,  and  without  any  cor- 
responding advantage,  to  swell  the  volume  by  the  addi- 
tion of  many  cases,  especially  from  the  older  States^  which 
are  merely  in  recognition  of  previously  decided  cases. 
For  the  same  reason  he  has  not  added  to  the  Appendix 
the  statutes  of  those  States  upon  which  no  adjudications 
have  come  to  hand.  Nevertheless  about  four  hundred 
and  thirty  additional  cases,  decided  since  the  publication 
of  the  last  edition,  have  been  cited  in  their  appropriate 
places,  and  the  work  will  be  found,  as  heretofore,  a  pretty 
nearly  complete  repertory  of  what  is  to  be  found  in  the 

books,  of  value,  upon  the  Law  of  limitations. 

J.  W.  M. 

DECEMBEBy  1860. 


a* 


PREFACE  TO  THE  THffiD  EDITION. 


For  this  new  and  third  edition  of  the  following  work, 
the  author,  as  the  title-page  imports,  has  been  indebted 
to  the  learning  and  labor  of  J.  W.  Mat,  Esq.,  of  the  Bos- 
ton Bar,  and  the  author  cannot  too  strongly  express 
satisfaction  with  ^he  successful  manner  in  which  that 
gentleman  has  discharged  the  onerous  duty  he  was  per- 
suaded to  assume,  of  preparing  for  the  press  this  new 
edition.  An  entire  confidence  is  entertained  that  those 
of  the  profession  who  have  occasion  and  are  prompted 
to  consult  the  work,  will  cordially  acknowledge  their 
obligation  to  him. 

The  author,  in  this  Preface,  takes  the  liberty  to  state 
how  much  has  been  done  by  Mr.  May.  The  number  of 
cases  in  the  last  edition  is  seventeen  hundred  precisely; 
and  the  number  in  the  new  edition  will  vary  very  little, 
if  at  all,  from  iwefnty-fovr  hundred  and  sixy  making  an 
addition  of  seven  hundred  and  six^  or,  in  round  terms,  of 
over  seven  hundred  cases.  Some  of  these  additional 
cases  are,  of  course,  cases  in  which  no  new  point  is 
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decided;  but  as  the  book  is  intended  for  general  use, 
it  was  thought  it  might  be  acceptable  to  the  profession 
to  have  all  the  cases,  in  all  the  courts,  so  far  as  they 
have  been  reported,  as  very  few  of  the  profession  have 
access  to.  all  the  Reports,  while  every  one  has  access 
to  some.  Where  no  new  point  has  been  decided,  the 
case  is  merely  cited,  as  reported,  in  its  appropriate  place. 
In  all  instances  where  a  new  point  has  been  decided,  or 
one  heretofore  supposed  to  have  been  settled  has  been 
overruled,  or  important  dicta  or  suggestions  have  been 
made,  a  note,  thereof  has  been  carefully  prepared.  The 
notes  added  and  included  in  brackets,  amount  to  about 
seventy  pages,  and  if  printed  in  the-  text  would  make 
an  enlargement  of  the  work  of  about  one  hundred  and 
forty  pages ;  so  that  in  fact,  the  book  has,  by  Mr.  May's 
labors,  been  enlarged  about  one  third. 

The  Statutes  of  Limitation  of  the  States  of  Florida, 
Iowa,  Texas,  and  California,  have  also  been  added  to 
th^  Appendix,  and  the  Index  has  been  so  altered  as  to 
make  it  conform  to  the  new  and  improved  arrangement 
by  sections. 

Peovidkncb,  No7.  1, 1854. 


PREFACE  TO  THE  SECOND  EDITION. 


So  sensible  is  every  lawyer  of  the  importance  of  the 
law  relating  to  the  lamitations  of  Actions  and  Suits,  of 
the  frequent  occurrence,  at  the  present  day,  of  occasion 
to  investigate  it,  and  of  the  want  of -any  late  general 
work  on  the  subject,  that  it  is  only  necessary,  it  is  pre- 
sumed, to  advert  to  these  facts  for  an  apology  for  sub- 
mitting such  a  work  to  the  public.  In  preparing  the 
following,  the  design  of  the  author  has  been  both  to 
afford  instruction  to  the  student,  and  subserve  the  con- 
venience of  the  practitioner.  Although  it  is  entitled, 
"a  second  edition,"  it  is  in  all  respects  a  newj  as  well 
as  much  enlarged  work.  The  adoption  of  a  different 
method  in  treating  of  the  subject,  the  author  hopes,  and 
is  induced  to  believe,  will  be  deemed  an  improvement, 
by  those  who  may  have  recourse  to  the  present,  and 
have  had  an  acquaintance  with  the  past,  editions.  What 
is  of  more  importance,  the  present  Treatise  is  in  a  very 
great  measure  a  fresh  production  as  relates  to  the  mat- 
ter,  it  having  been  much  extended  by  new  references 
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to,  and  illustrations  of,  the .  law  as  accumulated  by  later 
adjudged  cases. 

The  Appendix  is  valuable  as  containing  the  results 
of  later  ^  and  more  enlightened  and  suitable  legislative 
action.  It  embraces  late  Revised  Acts  of  Limitations 
of  the  old  States,  and  Acts  on  the  same  subject  pro- 
mulgated by  new  States;  the  late  English  Act  of  3  & 
4  Will.  IV.  c.  27 ;  the  Act  of  9  Geo.  IV.  requiring  all 
acknowledgments  of  debts  and  new  promises  to  be  in 
writing,  and  Acts,  with  like  provisions,  of  some  of  our 
States.  These  Acts  are  referred  to  from  time  to  time  in 
the  course  of  the  Treatise,  as  occasion  renders  proper; 
and  so,  also,  have  decisions  under  them  in  like  manner 
received  attention. 

The  above-mentioned  Act  of  3  &  4  Will.  IV.  is  entitled, 
"  An  Act  for  the  Limitations  of  Actions  relating  to  Real 
Property,  and  for  simplifying  the  Remedies  for.  trying 
the  Rights  thereto,"  and  was  intended  to  be  adapted  to 
the  modern  state  of  society.  To  this  end,  it  has  eflfected 
a  no  less  desirable,  than  radical,  change  in  the  law  of 
Real  Actions,  by  their  almost  entire  abolition ;  and  a 
change  in  the  law  of  possession,  by  rendering  it  in  posi-  , 
tive  terms,  the  means  of  the  extinguishment  of  title,  at 
the  end  of  the  period  of  limitation.  The  old  statutes  of 
limitations  do  not,  in  terms,  apply  to  Courts  of  Equity, 
though  equitable  titles  have  uniformly  been  held' to  be 

affected  in  analogy  to  those  statutes.      But  the  provis- 

« 

ions  of  this  Act  have  the  effect  of  making  imperative  on 
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Courts  of  Equity  what  they  had  before  done  at  discre- 
tion. The  provisions,  many  of  them,  are  very  special, 
and  by  some  have  been  thought  difficult  of  construction.^ 
In  reference  to  the  Act  in  general,  it  has  been  justly 
remarked  by  a  very  learned  English  writer,^  ^that  it 
is  seldom  possible  to  understand  a  law  which  repeals  a 
former,  and  substitutes  new  provisions,  unless  we  have 
a  competent  knowledge  of  the  law  repealed."  This  com- 
petent knowledge  it  has  been  the  aim  of  the  author  of 
the  following  work  to  afford,  by  giving  the  statutes  of 
32  Henry  VIH.  and  of  21  James  I.  in  the  Appendix, 
and  by  references  to  their  settled  judicial  construction, 
in  the  Treatise.  Besides  which,  the  Act  in  question  is 
followed  in  the  Appendix  by  an  analysis  of  it,  accom- 
panied by  comments  and  references  to  a  considerable 
number  of  cases  explanatory  of  its  text;  and  for  this 
the  author  has  been  indebted  to  an  English  publication 
of  merits  entitled,  ^  Browne  on  Actions  at  Law.'* 

The  following  work  is  in  like  manner,  as  it  were,  an 
introduction  to  such  changes  as  will  be  found  made 
by  the  Revised  Statutes  of  Limitations  of  some  of  our 
States. 


^  See  Smytbe's  Landlord  and  Tenant  in  Ireland. 
*  1  Sugden,  Vend.  &  Pur.  398. 

PsovmsNCB,  April  1, 1846. 
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LIMITATIONS  OF  ACTIOISTS. 


CHAPTER    I. 

PRESCBIPTION. 

§  1.  Bt  the  term  ^'  Limitation/'  as  here  used,  is  meant  the  time 
which  is  prescribed  by  the  authority  of  the  law  (ab  auctoritate  legis  ^) 
during  which  a  title  may  be  acquired  to  property  by  virtue  of  a 
simple  adverse  possession  and  enjoyment ;  or,  the  time  at  the  end  of 
which  no  action  at  law,  or  suit  in  equity,  can  be  maintained.  By  the 
Roman  law,  and  by  the  law  of  every  country  of  which  the  Roman 
or  civil  law  is  the  acknowledged  basis,  it  appears  under  the  title  of 
**  prescription,"  from  the  word  pre%cribo^  which  exactly  expresses  the 
meaning  of  the  word  limits  in  the  sense  in  which  we  here  consider  it.^ 

§  2.  Prescription,  therefore,  is  of  two  kinds.  That  is,  it  is  either 
an  instrument  of  the  acquisition  of  property,  or  an  instrument  of  an 
exemption  only  from  the  servitude  of  judicial  process.^ 


1  Co.  Litt.  113. 

'  Karnes's  Prin.  Equity,  182 ;  Bell's  Law  of  Scotland,  636 ;  and  all  the  weU-known 
codes  of,  and  commentaries  upon,  the  law  of  Fiance,  Holland,  Germany,  Prussia,  and 
Spain. 

*  Qril  Code  of  Louisiana,  Aylifie,  Civil  Law,  326.  [Prescription  is  a  means  of 
acqniation  or  of  exemption,  by  a  certain  lapse  of  time,  and  under  conditions  deter- 
mined by  law.    Code  (Xvil,  Art.  2219.] 


4  LIMITATIOHS  OF  ACTIONB,  BTO.  [CHAP.  I. 

§  3.  Fii^t,  Prescriptio  est  titubis  ex  ubu  et  tempore  substantiam 
capiens  ah  auctaritate  legU?-  As  thus  affording  the  foundation  of 
tide,  prescription  was  designated  by  the  Roman  jurists  '^  usu  capio," 
from  the  circumstance  ^hat  the  •person  who  acquired  property  in  this 
way  mi^t  be  said  U9U  rem  capere,^  What  was  acquired  was  adgedio 
dominii  per  continiuxtionem  temporis  lege  defirdti.^  In  the  time  of 
Ulpian,  a  landlord  was  deemed  to  have  relinquished  his  right  to  his 
house,  if  he  neglected  for  several  years  to  exercise  acts  of  ownership.^ 
It  could  not  be  expected  that  time,  the  physical  and  moral  effects  of 
which  have  for  ages  been  the  theme  of  the  historian  and  the  philos- 
opher, and  are  eveiy  day  the  subject  of  our  contemplation,  should  not 
be  without  its  mouldering  effect  upon  the  muniments  of  title.  To 
repair  the  injuries  so  committed,  long  possession,  in  the  eye  of  the 
law,  is  an  assurance  of  title,  because  it  is  in  itself  evidence  of  title : 
Priara  prcesumuntur  d  posterioribtuJ^ 

§  4.  Bracton,  and  other  early  writers  upon  the  common  law  of 
England,  were  evidently  conversant  with  the  common  law,  and  are 
free  in  the  use  of  the  term  '^  prescription,"  especially  as  applied  to 
incorporeal  hereditaments.  A  title  to  corporeal  hereditaments,  also, 
by  virtue  of  prescription,  is  classed  by  Blackstone^  among  the 
methods  of  acquiring  it ;  as,  when  a  man  can  show  no  other  title  to 
the  land  he  claims  than  that  he,  and  those  under  whom  he  claims  have 
immemorially  used  to  enjoy  it.  English  legal  writers  have,  however, 
generally  treated  of  prescription  as  applicable  to  incorporeal  rights 
and  easements,  or  what  the  civilians  treat  of  as  servitudes,  such  as 
rights  to  ways,  watercourses,  lights,  &c.7      But  possession,  at  all 


1  Co.  Xitt.  113. 
^  3  Usu  capio  and  Prescriptio  differed  from  each  odier,  1 .  In  the  things  acquired ;  2. 
In  the  time ;  3.  In  the  effect.    These  distinctions  i¥Cte  abolished  by  Justinian,  and  pre- 
scription since  comprehends  both  tenns.    Halifax,  Anal.  Rom.  Civil  Law,  30. 

>  Gro.  L.  2,  c.  4,  p.  81. 

*  Vin.  ad  last.  L.  2,  T.  6. 

^  The  probative  force  of  posterior  events,  in  regard  to  prior  ones,  is  naturally  much 
stronger  than  that  of  prior  events  with  regard  to  posterior  ones.  In  all  human  afiairs, 
execution  is  better  evidence  of  design,  than  design  of  execution.  The  reason,  because 
human  designs  are  so  often  frustrated.  3  Benth.  Jnd.  Ev.  213,  215,  216.  See  also, 
Greenl.  Law  Ev.,  a  work  which  strongly  commends  itself  to  the  student  and  the  prac- 
tical lawyer.    Such  is  the  opinion  at  home  and  abroad. 

•  Comm. 

7  By  the  modem  rule  established  in  analogy  to  the  limitatioa  of  the  right  of  entry 


OHAP.  I.]  FRE8CBIPTI0N.  5 

events,  by  the  law  of  England  and  of  this  country,  or  qtuzsi  posses- 
sion, as  the  case  may  be,  is  primd  fade  evidence  of  property,  and  of 
a  seisin  in  fee.  The  longer  the  continuance  of  the  possession,  and 
the  absence  of  the  disturbance  of  it,  the  greater  is  the  length  to 
which  courts  of  justice  will  go  in  supporting  the  conclusion  ihat  there 
was  a  legal  (»igin  for  it ;  and,  in  order  to  render  the  title  of  the 
possessor  complete,  they  will  presume  collateral  facts,  as  livery  of 
seisin,  execution  of  deeds,  &c.,  agreeably  to  the  maxim,  Ux  diutumi- 
tote  temporis  omnia  prcBmmuntur  solemniter  esse  acta?' 

§  5.  Legislators,  as  well  as  courts,  have  acted  upon  such  pre- 
sumptions, and,  in  the  exercise  of  their  pecrdiar  and  transcendent 
functions,  have  made  them  positive  evidence.  The  statute  of  posses- 
sion of  the  Island  of  Jamaica  is  in  the  nature  of  the  U9u  capio  of  the 
Bomans,  inasmuch  as  it  converts  a  possession  of  seven  years  into  an 
absolute  title.^  So,  also,  is  the  modem  English  statute,  of  8  &;  4 
WOIiam  FV.  c.  21^  the  thirty-fourth  section  of  which  provides,  that, 
at  the  determination  of  the  period  limited  to  any  person  for  making 
an  entry  or  commencing  an  action,  the  title  to  the  land  shall  be 
extinguished.  So,  also,  is  the  statute  of  possession  of  the  State  of 
Rhode  Island,  which  provides,  that  a  quiet  possession  of  twenty  years 
of  any  lands,  tenements,  or  hereditaments,  shall,  of  itselif',  make  a 
good  and  netful  titie  in  fee-simple.^  No  English  statute  of  limita- 
tions had  this  effect  before  the  above  statute  of  William  IV . 


upon  land,  bj  the  statate  of  limitations  of  21  James  L,  a  right  to  an  incorporeal  hered- 
itament may  be  acquired  by  an  adverse  onintemiptcd  enjoyment  for  twenty  years ;  and 
the  modem  Reports,  in  England  and  in  the  United  States,  abound  with  decisions  to 
this  eflect.  This  doctrine  of  establishing  a  prescription,  by  yirtue  of  twenty  yean' 
enjoyment,  is  now  regulated,  and  made  more  consistent  with  previously-settFed  doctrines,* 
in  England,  by  the  statate  2  &  3  William  IV.  c.  21,  entitled  "An  act  for  shortening 
the  time  of  prescription  in  certain  cases." 

1  Best  on  Presumptions  of  Law  and  Fact,  87 ;  Mathew  on  Pre.  Ev. ;  Greenl.  on  £v. 
[But  no  length  of  possession  of  land  will  in  law  amount  to  a  presumption  of  title.  It 
is  only  a  fact  to  go  to  the  jury  with  other  facts  to  enable  them  to  determine  whether  a 
conveyance  has  actually  taken  place.  Callender  v.  Sherman,  5  Ired.  (N.  C),  711.  And 
even  where  disabilities,  such  as  coverture  or  minority,  except  Ike  case  from  the  operation 
of  the  statute,  undisturbed  possession  for  thirty  or  forty  years,  and  the  acquiescence  of 
the  husband  or  guardian,  is  evidence  entitled  to  weight  in  support  of  the  purchaser's' 
title.    Meanor  v.  Hamilton,  27  Penn.  St.  B.  137.] 

2  Beckfbid  v.  Wade,  17  Ves.  B.  88. 

*  Appendix,  p.  vi. 

*  Appendix,  p.  xvii.*  ^ 
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§  6.  Analogous  to  the  doctrine  of  prescription,  and  to  the  forego* 
ing  presumptions  of  law  and  tiie  exercise  of  legislatiye  authority 
founded  upon  them,  is  the  ancient  doctrine  of  fines,  which,  in  point 
of  antiquity,  is  not  exceeded  by  the  earliest  English  judicial  irecord.^ 
Fines  and  recoveries  were  regulated  by  the  statute  'of  4  Hen.  YLC., 
and  the  effect  of  them  was  to  put  a  final  end  to  all  controversies  and 
suits,  which  it  did  after  five  years.^  The''  statute  of  New  York 
allowed  five  years  to  claim  against  a  fine,  and  expressly  affirmed  the 
common  law,  in  declaring  that  a  fine  levied  pursuant  to  the  forms 
regulated  by  the  statute  ^'  shall  be  a  final  end,  and  conclude,  as  well 
privies  as  strangers,  to  the  same,"  excepting  persons  under  disabilities, 
&;c.  It  operates  not  merely  as  a  shield  to  a  person  in  possession, 
under  a  doubtful  title,  but  as  an  absolute  conveyance,  or  investment 
of  title,  per  «e,  after  five  years  acquiescence.^ 

§  7.  Secondly :  Prescription  may  extend  to  remedies  only,  and  be 
rather  the  means  of  exemption  from  the  servitude  of  an  action,  than 
of  the  acquisition  of  a  positive  and  absolute  tide.  Where  several 
remedies,  therefore,  exist  in  a  particular  case,  a  person  may  be  exon- 
erated from  one,  and  still  be  liable  to  another.  Qlie  statute  21  James 
I.  applies  only  to  the  remedy.  Therefore,  if  a  party  has,  by  this 
statute,  lost  his  remedy  by  e^eetmentyhd  may  afterwards  have  recourse 
to  a  remedy  of  a  higher  nature,  as  a  writ  of  right.  So,  if  he  is 
barred  of  his  real  action  by  the  statute  of  32  Hen.  VUI.,  he  may 
avail  himself «of  a  right  of  entry,  which  subsequently  accrues  to  him^ 
and  maintain  an  ejectment,  if  brought  within  twenty  years  thereafter, 
which  is  the  time  limited  by  the  before-mentioned  statute  of  James.^ 
On  the  same  principle,  what  the  French  denominate  fins  de  non  rece^ 
voir  by  prescription,  is  not  considered  to  extinguish  the  claim  entirely, 
but  only  to  render  it  inefficacious,  by  prohibiting  the  creditor  the 
enforcing  of  it.^    And  the  limitation  of  actions  for  the  recovery  of 


1  Instances  of  them  have  been  produced  prior  to  the  Norman  invasion.    Plowd.  369. 

*  Cmise  on  Fines,  1  Ed.  IV.  89, 93 ;  Inman  v.  Barnes,  2  Gallison  (Cir.  Co.),  B.  313. 

*  Per  Piatt,  J.,  in  giting  opinion  of  the  Court  in  Jackson  v.  Smith,  13  Johns. 
(N.  Y.),  R.  426.  Among  the  reforms  in  the  English  law,  brought  about  by  the  instru- 
mentality of  Lord  Brougham,  is  the  abolition  of  fines  and  recoveries. 

*  The  action  of  aMumpsit  may  not  be  barred,  when  to  an  action  for  a  tort,  as  tox)ver, 
the  cause  of  action  being  the  same,  the  statute  of  limitations  may  be  pleaded.  See 
post,  ^  72. 

*  EiPims's  Pothier,  402 ;  Code  Kap.  618.  * 
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money  is  not  general!]^  intended  to  destroy  a  just  debt,  its  object 
being  merely  to  gaard  against  suspicious  and  ill-founded  claims^ 
which  have  not  been  pursued  before  the  prescribed  time  has  elapsed ; 
and  the  right  being  reserved  of  showing  by  a  clear  and  positive  admis- 
sion of  the  debtor,  that  the  claim  is  still  subsisting,  and  is  still  justly 
due.^  Therefore,  if  a  debt  should  be  discharged  by  payment,  when 
the  debtor  might  have  availed  himself  of  the  statute  of  limitations, 
the  payment  cannot  be  recalled ;  for  it  is  such  a  recognition  of  the 
debt,  ,a3  will  repel  any  imputation  that  the  transaction  was  nudum 
pactum.^ 

§  8.  Pi'escription  has  existed  in  some  form,  and  under  some  name, 
as  a  part  of  the  municipal  law  of  every  civilized  nation,  with  the 
exception  of  the  Jewish.  The  Jewish  law  enjoined,  that  all  lands  not 
in  the  possession  of  the  true  owner,  should  be  returned  to  him  at  the 
jubilee.^  The  law  of  Athens,  on  the  other  hand,  contained  a  general 
prohibition  of  all  actions,  where  the  injury  had  been  committed  six 
years  before  the  complunt  was  instituted.  And  by  the  Twdve  Tables 
of  Rome,  the  substance  of  whose -provisions  are  reputed  to  have  been 
extracted  by  the  Roman  Decemviri  from  Grecian  legislation,  the 
remedies  to  recover  possession  of  land  were  limited  to  the  short 
period  of  two  years. '  In  the  more  advanced  stages  of  the  law  of  the 
Roman  empire,  and  after  it  became  entitied  to  the  high  appellation  of 
"  salvherrima  lex^^^  we  find  an  tuurcapio  longi  temporis  prcescriptioy 
and  B,  prceseriptio  longissimi  temporis.  The  former,  which  related  to 
movables^  was  confined  to  three  years.  The  latter,  which  was  confined 
to  immovables^  was  lindted  to  ten  years  inter  presenteSy  or  if  the 
parties  were  present,  and  to  twemJby  years,  iinJter  absentesy  or  if  the 
peu^ties  were  absent.^  And  through  all  the  modifications  which  this 
celebrated  law  has  from  time  to  time  received,  and  in  all  the  varied 
forms  in  which  it  has  been  administered  to  the  modem  nations  of 


1  Karnes's  Frin.  Eq.  134. 

>  Le  Roj  r.  Crowninshield,  2  Mason's  (Cir-  Co.)  Bep.  170.  [By  the  law  of  France, 
if  the  debtor  show  clearly  that  he  paid  the  debt  under  a  mistake  as  to  the  fact  of  his 
right  to  prescribe,  he  may  recover  it  back.  Dalloz.  Diet,  de  Jur,  Tit.  PreMcription 
Civile,  11,  89,  40.] 

*  LeTiticns,  zxv.  20,  and  Wood's  Civil  Law,  165.  By  the  Hindoo  law,  no  process 
can  be  institated,  afber  three  generations,  which  are  reckoned  sixty  years,  to  recover 
possession  of  land.    Hindoo  Law,  from  original  Sanscrit,  by  Colebrook,  vol.  3,  p.  443. 

*  Cooper's  Justinian;  L.  2,  T.  6 ;  Aylifie's  Civil  Law,  322. 


8  LIMITATIONS  OF  ACTIONS,  ETC.  [CHAP,  I. 

continental  Europe,  some  term  of  time  has  intariably  been  observed, 
as  the  ne  plu»  vltra  beyond  which  a  possession  cannot  be  disturbed, 
and  at  the  end  of  which,  a  party  shaQ,  in  all  cases,  be  completely 
exonerated  from  all  judicial  interpellation.^  The  same  may  be  said  iii 
relation  to  Scotland,  in  which  country  the  civil  law  has  been  the 
model  of  imitation  in  respect  to  the  most  important  subjects,  and  to  a 
great  extent.  In  the  year  1469,  the  government  of  Scotland  estab- 
lished a  negative  prescription  for  simple  obligations,  which  became 
considerably  extended  by  practice,  until  finally,  by  the  act  of  1617, 
heritable  bonds  and  other  heritable  rights  were  included.^  Demands 
by  book  account  were  subject  by  the  act  of  1579  to  the  limitation  of 
three  years,  but  the  limitation  of  bills  and  notes  was  fixed  in  Scotland 
not  until  the  12  Geo.  m.  to  six  years.' 

§  9.  One  of  the  considerations  upon  which  the  doctrine  of  pre- 
scription is  founded  \s  public  policy.  The  spirit  of  the  maxim.  Inter- 
est  Reipuhlicoe  ut  sit  finis  litiumj  may  be  traced  to  a  more  remote 
period  than  the  Christian  era.  The  language  of  the  civilians  and  of 
the  commentators  upon  the  conmion  law  has  been,  that  the  dominion 
of  things  must  not  for  a  long  time  remain  uncertain,  so  as  to  disturb 
the  peace  of  society  by  ^ving  rise  to  innumerable  and  perpetual 
litigations ;  and  that,  to  prevent  such  serious  evil,  the  indolence  of 
those  who  are  dilatory  in  recovering  their  property,  and  claiming  what 
is  due  them,  should  be  punished,  and  that  those  who  are  indolent 
shall  impute  to  themselves  the  punishment.^  Although,  says  Domat, 
there  was  no  other  reason  to  justify  the  introduction  and  use  of  pre- 
scription than  that  of  public  policy,  it  would  be  just  to  prevent  the 
property  of  things  fix)m  being  constantly  in  a  state  of  uncertainty.* 
Judges  of  courts,  both  in  England  and  in  the  United  States,  have,  in 
very  many  instances,  emphatically  characterized  statutes  of  limitation 
as  statutes  of  r^se  ;  though  it  must  be  admitted,  that  in  too  many 
instances,  in  both  countries,  by  the  astuteness  of  lawyers,  and  the  too 
inconsiderate  construction  of  courts,  they  have  been  in  danger  of 

1  Oro.  L.  2,  c.  4,  p.  86 ;  Heinecc.  p.  6,  §  208 ;  Fred.  Code,  T.  5,  Art.  2 ;  Domat's 
CiyU  Law,  L.  3,  T.  7 ;  Code  Nap.  Load.  £d.  p.  613 ;  Evans's  Pothier,  c.  8,  Art.  1. 

«  Bell's  Law  Soot.  637,  8,  9. 

«  Ibid.  750. 

^  See  Spanish  Law  of  Prescription,  in  Lapia's  edition  of  Don  Josef  Febrero  de 
Escribanos,  as  translated  in  10  American  Jurist,  268. 

»  Domat's  Civil  Law,  L.  8,  T.  7,  §  4. 
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becoming  statutes  of  controversy.^  Cause  of  complaint  from  this 
source,  as  the  following  pages  will  illustrate,  need  no  longer,  to  much 
extent,  be  apprehended.  With  respect  to  landy  it  may  be  mentioned, 
that  tliere  is  one  other  public  consideration  in  support  of  the  doctrine 
of  prescription,  which  is,  that  during  the  litigation  and  investigation 
of  a  doubtful  title  to  it,  it  must  become  waste  and  unproductive  for  &e 
want  of  improvement  and  tillage.^  Consequently  no  legislative  action 
has  been  more  universally  sanctioned  by  the  practice  of  nations  and 
states,  and  popular  approbation,  than  that  exerted  for  quieting  a  long, 
undisputed  possession  of  the  soil.  The  observation,  so  often  advanced 
as  to  have  become  a  proverb,  that  the  interests  of  society  require  that 
causes  of  action  should  not  be  deferred  an  unreasonable  time,  is 
peculiarly  applicable  to  land  titles  in  our  own  country.  Nothing, 
say  the  Supreme  Court  of  the  United  States,  so  much  retards  the 
growth  or  prosperity  of  a  country,  as  insecurity  of  titles  to  real 
estate;  and  labor  is  paralyssed  when  the  enjoyment  of  its  fruits  is 
uncertain.^  The  great  public  interests  are  therefore  properly 
respected,  and  essentially  protected  by  a  strict  observance  of  the 
long-established  maxim  viffilantibu8  rum  dormimtibus  in$ermt  lex. 

§  10.  But  whatever  opinions  may  have  been  entertained  and  ad- 
vanced to  the  contrary,  it  is  beyond  doubt,  that  prescription,  while  it 
conduces,  in  the  manner  just  mentioned,  to  the  interests  of  society  in 
general,  it  at  the  same  time  does  so  as  the  means  of  ensuring  private 
justice*  In  a  controversy  respecting  property,  the  party  claiming 
may,  it  is  true,  by  length  of  time,  be  barred  of  his  remedy  to  recover 
it,  and  the  present  occupant  be  regarded  as  the  lawful  proprietor. 
In  such  a  case,  however,  it  is  not  intended  that  a  titie  shall  be  created 
merely  by  virtue  of  possession  ;  but  the  design  is  only  to  exclude  all 
objections  to  a  titie  which  is  prhad  fade  good,  and  which,  for  a  long 
period  of  time,  in  the  belief  of  the  possessor,  has  so  remained,  with- 
out having  been  the  subject  of  any  claim  or  controversy.  And  the 
lapse  of  time  is  regarded  not  only  as  a  dereliction  of  all  grounds  of 
objection,  but  as  a  protection  against  the  ingenious  attempts  to  frus- 
trate an  unexceptionable  title,  by  the  intromission  of  claims,  the  injus- 

1  See  the  obficrvations  of  Mr.  Brougham,  on  the  Reform  of  the  Law,  in  his  speech 
in  the  House  of  Commons,  February  7,  1828. 

*  See  Opinion  of  the  court  in  Uovedcn  v.  Lord  Annesley,  2  Sch.  &  I^fr.  R.  629. 
'  Lewis  9.  Marshall,  6  Peters  (U.  S.),  R.  470;  Hawkins  v.  Barney's  Lessee,  id.  457. 
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Idee  of  which  (from  the  lapse  of  time),  it  is  extremely  difficult  to 
detect  and  expose.^  It  is  imquestionablj  the  natural  tendency  of 
Urnej  to  obscure  and  extinguish  the  direct  evidence  of  title.  Statutes 
of  limitation  are  intended  to  cure  this  defect,  and  supply  the  want  of 
such  evidence,  or,  as  it  was  said  by  Lord  Plunkett,  chancellor  of  Ire- 
land, their  object  is  to  repaxr  the  ivgurieB  committed  by  time? 

§  11.  With  regard  to  demands  arising  ex  contractu^  it  would  obvi- 
ously be  the  greatest  injustice,  to  subject  persons  against  whom  a 
demand  of  this  nature  is  made  of  long  standing,  to  discharge  it, 
whether  it  be  well,  or  whether  it  be  ill  founded ;  because,  it  is  possi- 
ble that  it  may  have  been  abeady  discharged,  and  tibe  evidence  of 
the  discharge  may  have  been  loet.^  It  is  admitted,  that  a  demand  of 
tills  kind  may  be  very  old,  and  at  the  same  time  be  very  just ;  but 
then  if  it  can  be  sustained,  every  demand,  without  any  reference  to  its 
staleness,  may  be  sustained,  which  experience  has  developed,  would 
result  in  falsehood  and  perjury,  and  consequentiy  in  great  injustice.^ 
Every  one  must  be  sensible  of  the  liability  of  a  debtor  to  lose  his 
receipts,  or  whatever  other  evidence  he  might,  at  the  time,  have  had 
of  payment ;  and  it  must  be  manifest,  that  there  is  much  injustice  in 
compelling  him  to  preserve  the  acquittances  which  prove  the  debt  to 
be  satisfied,  after  a  reasonable  time.^  In  a  modem  case  in  England, 
it  was  declared  by  one  of  the  judges,  that  "  long  dormant  claims  have 
more  of  cruelty  than  of  justice  in  them,  and  that  Christianity  forbids  an 
attempt  at  enforcing  the  payment  of  a  debt  which  time  and  misfor- 
tune have  rendered  the  debtor  unable  to  discharge."*  The  very  fact 
of  acquiescencey  or  forbearance  in  him  who  has  re&sdned  to  institute 
his  claim  is  in  itself  a  strong  presumption  that  it  was  the  result  of  a 
consciousness  on  his  part  that  the  claim  is  unfounded,  or  at  least  ex^ 
tremely  questionable.  Presumptions*  are  always  founded  upon  the 
ordinary  course  of  things,  and  it  is  not  very  usual  for  a  creditor  to 
delay  enforcing  the  payment  of  what  has  been  for  a  considerable  time 
due. 


^  A  prescription  which  was  introduced  into  Scotland,  in  1617,  proceeded  on  the  in^ 
convenience  arising  from  the  loss  of  titles  and  the  danger  of  forgery,  as  well  as  the  mol- 
titade  of  lawsuits.    Bell's  Law  Scot.  637. 

^  [As  to  presumption  of  payment  from  lapse  of  time,  see  post,  4  78.] 

»  Clementson  v.  Williams,  8  Crouch  (U.  S.),  K.  72. 

*  Karnes's  Prin.  Eq.  182. 

»  Evans's  Fothier,  404 ;  Hellings  v.  Shaw,  7  Taunt  B.  608. 

«  A'Court  V,  Cross,  3  Bing.  B.  329.         •. 
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CHAPTER   II. 

LIMITATIONS  OF  ACTIONS  AT  LAW. 

§  12.  Thb  history  of  the  limitation  of  actions  at  law  in  this  conn- 
try  is,  for  very  obvious  canses,  intimately  connected  with  that  of  Eng- 
land.   According  to  Bracton,  ^^  OmiMB  octioneB  m  mundo^  irrfra  certa 

mm 

tempara,  habent  limitationem.^*  ^  Lord  Coke,  however,  thinks  that 
this  general  position  will  admit  of  several  exceptions ;  and  he  says, 
that  the  limitation  of  actions  was  by  force  of  divers  acts  of  parliar 
ment;  ^  and  it  eeems  to  be  now  so  nnderstood.'  There  was  undoubt- 
edly, at  a  very  remote  period  in  England,  a  stated  time  for  the  heir 
of  the  tenant  to  chum  after  the  death  of  his  ancestor ;  and,  in  case 
of  non-claim  before  the  expiration  of  the  time  (a  year  and  a  day), 
the  claimant  was  without  remedy.^  The  extreme  antiquity  of  the 
doctrine  of  fines,  and  its  analogy  to  some  modem  acts  of  limitations, 
have  already  been  referred  to.^ 

§  18.  Certain  remarkable  periods  were  at  first  fixed  upon.  By  the 
statute  of  Merton,  in  tiie  time  of  Henry  III.,  the  limitation  in  a  ivrit 
of  righty  which  was  then  from  the  time  of  Henry  I.,  was  reduced  to 
the  time  of  Henry  11.  Assizes  of  mortdaunceBtor  were  reduced  from 
the  last  return  of  King  John  firom  Ireland,  or  to  the  twelfth  year  of 
his  reign.  Assizes  of  a  novel  disseisin^  a  prima  tranBfretatiUme  regiB 
in  Normamam,  which  was  5  Hen.  m.,  and  which  before  that  time 
had  been  j9o«f  vldmum  recUtum  Benric.  HI.  de  Britannica.  By  the 
statutes  1  &  2  Westminster,  the  writ  of  right  was  limited  to  the  first 
coronation  of  Richard  I.^ 


1  Bract.  Lib.  2 ;  3  Cruise's  Dig.  479. 
s  2  Inst.  95;  Co.  Litt.  115;  4  Rep.  10. 

s  People  V.  Gilbert,  18  Johns.  (N.  Y.),  R.  227 ;  WUcox  v.  Fitch,  20  id.  475;  Wall 
V.  Robson,  2  Nott  &  M'Cord  (S.  C),  R.  499. 

*  5  Bac.  Abr.  461 ;  Spehn.  Gloss.  32. 

*  Ante,  4  6. 

«  Hale's  Hilt.  Common  Law,  122 ;  Co.  Litt.  1 14 ;  2  Inst  94,  95. 
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§  14.  The  period  established  by  the  last  of  the  above  statutes 
increased  eyeiy  day;  and,  consequently,  as  L(»d  Coke  obsenres, 
'^  many  suits,  troubles,  and  inconveniences  did  arise,  and  therefore  a 
more  direct  and  commodious  course  was  taken,  which  was  to  endure 
forever,  and  calculated  so  to  impose  diligence  on,  and  vigilance  in, 
him  that  was  to  bring  his  action,  so  that,  by  one  constant  law,  certain 
limitations  might  serve,  both  for  the  time  present,  and  for  all  times  to 
come."  ^  The  course  was  first  taken  by  the  statute  32  Hen.  Yin., 
ch.  2,  in  the  year  1540,^  and  was  followed,  between  eighty  and  ninety 
years  afterwards,  in  1623,  by  the  more  matured  and  comprehensive 
statute  of  21  James  I.,  ch.  16,  entitled  ^^  An  Act  for  Limitation  of 
Actions,  {ind  for  avoiding  of  Suits  at  Law."  ^  The  last  statute  was 
generally  adopted  by  the  ori^nal  American  States,  when  they  were 
colonies ;  and,  whenever  it  has  been  since  superseded  by  other  acts  of 
limitation,  which  do  not  essentially  vary  from  it  in  respect  to  land, 
they  are  to  be  construed  as  that  statute,  and  all  other  acts  of  limita^ 
tion  founded  on  it,  have  been  construed.^ 

§  15.  But  the  period  arrived  when  the  statute  of  James,  in  so  fS&r 
as  regards  real  property  and  the  actions  for  the  recovery  of  it,  gave 
way  to  the  views  of  a  more  liberal  and  enlightened  age.  The  well- 
known  energetic  and  persevering  efforts  of  Lord  Brougham,  to  reform 
the  anomalies  and  abuses  of  the  English  law,  led  to  a  commission, 
directed  to  five  commissioners,  in  the  year  1828,  with  instructions 
^^  to  make  diligent  and  full  inquiry  into  the  law  of  England  respecting 
real  property,  and  the  various  interests  therein ;  and  the  methods  and 
forms  of  alienating,  conveying,  and  of  assuring  the  titles  thereto ;  and 
whether  any  and  what  improvements  could  be  made  therein,  and  how 
the  same  might  be  carried  into  effect."  One  of  the  most  important 
and  beneficial  results  of  this  commission  was  the  statute  of  limitations 
of  3  &  4  William  IV.  ch.  27,  in  respect  to  the  possession  of  land, 
actions  for  the  recovery  of  it,  &c.^  After  the  statute  of  James,  and 
the  abolition  of  military  tenures  in  the  reign  of  Charles  IL,  the  feudal 
relation  of  landlord  and  tenant  ceased,  an  actual  disseisin  became 
almost  impossible,  and  the  doctrine  of  descents  cast  was  no  longer  ap- 

1  2  Inst.  95. 

*  Appendix,  p.  i. 

*  Appendix,  p.  iii. 

*  Walden  v,  Heiw  of  Qratz,  1  Wteat.  (U.  S.),  K.  292. 

^  See  the  statnte  in  Appendix,  p.  ri.  and  Comments,  p.  xyi. 
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plieable  as  a  Ibnitation  to  a  ri^t  of  entrj.^  So  Hiat,  says  a  late  Eng-  * 
liah  writer,^  whose  remsffks  he  makes  \n.  comiection  with  the  above 
statute,  we  f(^w,  ^^  The  distinction  between  rights  of  entry  and  * 
rights  of  action  was  the  diflference  between  twenty  years  from  the 
rigM^  accruing  and  fifty  yeajrs  from  th#  seisin  of  the  ancestor ;  be- 
tween rights  of  action  possessory  and  droiturd^  was  the  difference  * 
between  fifty  and  sixty  yean  from  the  ancestor's  seisin  ;  a  distinction 
entirely  fanciful  and  arbitrary,  which  resulted  from  retaining  the 
foims  of  the  several  remedies,  when  the  substantial  differences  of  the 
rights  had  long  ceased  to  exist.  The  various  dates  from  which  the 
time  was  reckoned  by  the  two  statutes  (real  actions  being  limited 
from  a  positive  possession,  but  entries  from  dispossession,  a  very 
equivocal  circumstance),  the  disabilities  which  extended  the  period 
for  entering,  the  violent  and  very  unreasonable  presumptions  against 
adverse  possessions,  greatly  lessened  this  distinction.  And,  in  many 
cases,  a  right  to  enter  remained,  when  a  right  of  action  was  barred ; 
but,  supposing  the  adverse  possesion  to  commence  at  the  moment  the 
actual  seisin  ceased,  and  the  claimant  under  no  disability,  he  lost  one 
ri^t  in  twenty  years,  a  second  in  fifty,  and  a  third  and  last  in  sixty 
years,  although,  in  an  action  on  either  of  his  rights,  he  recovered  pos- 
session of  the  whole  of  his  land."  Such  are  the  reasons  given  by  an 
English  jurist  for  the  abolition  of  real  actions  by  the  above  statute, 
witii  the  exception  of  dower  and  quare  impedit,  by  the  terms  of  which 
land  is  only  allowed  to  be  recovered  by  ejectment.® 

§  16.  The  limitation  of  actions  founded  upon  contract  has  been  for 
many  years  an  important  constituent  of  commercial  law ;  yet  it  was 
not  until  the  twenty-first  year  of  the  reign  of  James  I.,  by  the  above- 
mentioned  statute  of  Jan^s,  that  any  limitation  to  such  actions  was 
provided  for  in  England  by  a  positive  enactment.  Lord  EUenbor- 
ough,  in  giving  his  opinion  in  Williams  t;..Jones,^  asserted,  that,  at 
common  law,  the  plaintiff  might  have  su^  at  any  time,  and  that  there 
was  an  unlimited  iight  of  suit  until  Restrained  by  the  statute  referred 
to,  the  third  section  of  which  limits  the  brin^g  of  actions  ez  can- 
tractu  to  six  years. 

1  AtkyiiB  V.  Horde,  1  Burr.  B.  60. 

'  Gibbon's  Lex  Temporis,  London,  1835,  p.  19. 

'  See  comments  upon  this  statute,  &c.,  in  Appendix,  p.  zvi. 

«  Williams  v.  Jones,  13  East,  B.  449. 
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§  17.  As,  according  to  the  sentiment  of  Montesqtiieu,  laws  are 
illustrative  of  history,  and  history  of  tihe  laws,  it  may  not  be  out  of 
place  to  cast  £1  glance  at  the  causes  of  this  long  delay  in  England,  in 
prescribing  a  fixed  and  certain  period '  as  the  Tie  phi%  vUra,  beyond 
which  no  action  upon  a  simple*  contract  shall  be  instituted.  Leaying 
the  question  which  has  been  debated,  whether  the  Saxons  in  England 
were  subjected  to  feudal  tenure,  it  is  well  enou^  known  that  the 
'  feudal  system,  in  its  most  unmitigated  form,  was  firmly  fastened  upon 
the  English  people  by  the  Conqueror.  It  is  as  well  understood,  that 
a  more  ingenious  contrivance,  intended  to  depress  the  disposition  natu- 
ral to  men  to  engage  in  mercantile  traffic,  and  to  baffle  attempts  to 
set  in  motion  the  wheels  of  commercial  enterprise,  could  not  easily 
have  been  devised.  There  is  no  occasion  to  trace  the  various  gradusd 
changes  by  which  feudal  tenure  in  England  was  reduced  to  landed 
estates  absolute  and  unconditional  (otherwise  than  by  fiction  of  law), 
and  essentially  allodial.  The  desired  end,  it  is  plain  enough,  was 
achieved  by  the  genius  of  commeree^  which  gave  an  importance  to 
personal  property,  and  occasioned  the  frequency  of  personal  contracts 
of  every  description.  "  It  is  justified,"  says  a  learned  writer  and 
highly  distinguished  jurist,  "  by  experience,  that,  as  soon  as  the  com- 
mercial spirit  begins  to  acquire  vigor,  and  to  gain  the  ascendant,  in 
any  society,  we  immediately  discover  a  new  genius  in  its  policy.''  ^ 
One  of  the  fruits  of  this  new  genius  in  England  was  the  thiid  section 
of  the  above-mentioned  statute,  which  prescribes  a  precise  time  within 
which  an  action  for  the  recovery  of  a  debt,  and  for  the  non-perform- 
ance of  a  contract,  shall  be  commenced. 

§  18.  The  progress  towards  maturity  of  the  commercial  law  of 
England  was  moreover  retarded  by  a  nUmber  of  adverse  public 
events  other  than  the  establishment  and  continuation  of  the  feudal 
polity,  which,  in  a  measure,  jnay  serve  to  account  for  the  p^crastina- 
tion  exhibited  in  legislative  action  in  respect  to  the  enforcement  of 
the  rights  of  creditors,  and  the  barring  of  their  remedies  by  neglect 
and  lapse  of  time.  We  refer  to  the  civil  wars  between  the  two 
houses  of  York  and  Lancaster,  and  the  struggles  in  the  reign  of 
Henry  VIH.  in  behalf  of  the  doctrines  of  the  Reformation.  That 
reign  is,  however,  distmgmshed  for  the  first  introduction  of  the  bank- 

^  Paik  on  InsnraiiGe. 
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nq)t  laws,  though,  the  grand  career  of  Englaixd,  as  a  commercial 
State,  may  not  be  said  to  have  fairly  commenced  before  the  accession 
of  Elisabeth;  and. the  declaration  of  the  statute  of  James  I.  c.  3, 
tiiat  the  system  of  granting  monopolies  —  one  unfavorable  to  general 
cc»mnerce  —  was  contrary  to  the  ancient  and  fundamental  laws  of 
the  realm,  preceded  a  short  period  only,  the  salutary  regulation  by 
statute  of  limiting  a  precise  time  for  the  commencement  of  actions 
ex  contractu, 

§  19.  It  hafi  been  suggested,  notwithstanding,  that  the  litigation 
of  debts  of  long  continuance  was  discouraged  and  restrained  in  Eng- 
land, practically,  before  the  statute  of  James..  The  wager  of  law^ 
which  was  allowed  in  the  action  of  debt  upon  simple  contract,. it  has 
been  urged,  furnished  this  restraini^  and  accounts,  it  has  been  very 
rationally  supposed,  for  the  long  postponement  of  a  statute  of  limitar 
tions  of  personal  actions  upon  contract.  The  action  of  assumpsit  did 
not  come  into  general  use  till  after  Slade's  case,^  which  was  decided 
in  44  Eliz.  (1603).  Before  then,  debt  was  the  ordinary  remedy  in 
cases  of  simple  contract,  and  the  effects  of  the  apprehension  that  the 
debtor  would  avail  himself  of  his  privilege  in  that  action  of  waging 
his  law,  would  be,  first,  that  creditors  would  obtain  a  specialty,  or 
hi^er  security  for  their  debts,  by  which  the  privilege  would  be 
excluded;  and,  secondly,  that  demands  of  long  standing  would  be 
kept  out  of  courts  of  justice,  since,  in  relation  to.  them,  the  defendant 
would  have  less  difficulty  in  discharging  himself  by  his  wager  of  law.^ 

§  20.  The  benefit  to  the  plaintiff  of  the  saving  in  the  statute  of 
James,  of  his  being  "beyond  seas,"  in  connection  with  that  of  the 
savings  of  the  disabilities  of  infancy,  coverture,  and  imprisonment, 


1  4  Co.  R.  91. 

'  See  Wilkinson  on  Limitations,  who  cites  as  authority  Lord  Ch.  Baron  Gilbert. 
When  an  action  of  debt  is  brought  against  a  man  upon  a  simple  contract,  and  the  de- 
fendant pleads  nil  debet,  and  concludes  his  plea  with  this  formula  — "  And  this  he  is 
ready  to  defend  against  him  the  said  A.  B.,  and  his  suit,  as  the  tourt  of  our  lord  the 
king  here  shaU  consider,"  &c.,  he  is  said  to  wage  his  law.  He  is  tiien  required  to  swear 
he  owes  the  plaintiff  nothing,  and  bring  eleven  compurgators,  who  will  swear  they 
believe  him.  This  mode  of  trial  is  trial  by  wager  of  law.  It  could  be  had  only  in 
actions  of  debt  on  simple  contract,  and  action  df  detinue.  In  consequence  of  this  right 
of  the  defendant,  now,  actions  upon  simple  contract  are  brought  in  assumpsit ;  and, 
instead  of  bringing  detinue,  trover  has  been  substituted.  See  2  Bouv.  Law  Diet. ; 
Stephens  on  Plead.  124,  250;  3  Bhick.  Com.  341. 
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waa  subsequently,  by  the  stakite  of  4  Anne,  o.  16,  extended  to  the 
absence  ^'  beyond  seas  "  of  the  defendant. 

§  21 «  The  statute  of  James,  in  respect  to  personal  actions,  was 
pronounced  by  Lord  Holt  to  be  one  of  the  best  of  statutes.^  The 
true  time  within  which  sueh  actions  must  now'be  brought  in  En^and, 
is  mainly  regulated  by  that  statute.^  Where  any  difference  appears 
between  the  provisions  of  that  statute  in  respect  to  personal  actions, 
and  those  of  the* American  statutes  of  limitation,  4t  is,  it  will  be  seen, 
more  in  words  than  in  substance,  the  end  of  all  of  them  being  one  and  ' 
the  same.^  If  the  periods  of  limitation  be  different  in  different 
countries  or  States,  and  in  different  actions,  yet,  as  the  statutes  are 
drawn  with  slight  variations  of  phrase,  and  all  being  m  pari  materia^ 
the  object  and  iutention  being  the  same,  they  require  a  uniform  con- 
struction.^ The  American  acts  of  limitations,  as  they  relate  to  per- 
sonal actions  of  every  kind,  are  either  an  exact  transcri|)t  of  the 
statute  of  James,  or  a  revision  and  modification  of  it;  and,  that  the 
mere  change  of  phraseology  in  the  revision  of  a  statute  before  in 
force  will  not  work  an  alteration  in  the  law  previously  declared,  unless 
it  indisputably  appear  that  such  was  the  intention  of  the  legislature, 
ht|s  been  expressly  decided.^^ 

§  22.  The  statutes  of  limitation,  in  this  country,  not  being  retro- 
spective, and  being  applied  only  to  a  right  of  action  which  is  to 
commence  in  future^  are  not  considered  as  impairing  vested  rights, 
or  the  obligation  of  contracts.  They  ratiier  establish  that  a  certain 
lapse  of  time  shall  amount  to  tiie  evidence  of  the  transfer  of  property, 
or  of  the  performance  of  a  contract,  than  to  take  away  the  one,  or 
dispense  with  the  other .^    In  prescribing  the  evidence  which  shall  be 

1  7Mod»R.  112. 

*  Brown  on  Xctions  at  Law,  59. 

"  So  stated  by  Qugcr,  J.,  in  delivering  the  opinion  of  the  court  in  Cook  v.  Wood,  1 
M'C!ord  (S.  C),  R.  141. 

«  Per  Abbott,  C.  #.,  in  Murray  v,  E.  India  Co.,  5  B.  &  Aid.  E.  204.  And  see  3 
Gill  &  Johns.  (Md.),'R.  394. 

«  Taylor  v.  Delancy,  2  Caines'  Ca,  Err.  (N.  Y.),  143 ;  Yates's  case,  4  Johns.  (N.  Y.), 
R.  317,  359;  Brown  (matter  of),  21  Wend.  (N.  Y.),  R.  316;  Theriat  v.  Hart,  2  Hill 
(N.  Y.),  R.  380.    * 

•  Gospel  Society  v.  Wheeler,  2  Grallis.  (Cir.  Co.),  R.  105.  A  retrospective  law  is  one 
which  takes  away  or  impairs  vested  rights ;  or  creates  a  new  obligation,  imposes  a  new 
duty,  or  attaches  a  new  disability  in  respect  to  transactions  already  past.  Id.  Also,  see 
Calder  v.  Bull,  3  Dallas  (Fenn.),  B.  386 ;  Bush  v.  Van  Eleek,  7  Johns.  (N.  Y.),  R.  447. 
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received  in  its  courts^  and  in  giving  effect  to  that  evidence,  a  State  is 
clearly  within  the  limits  designated  by  the  Constitution  of  the  United 
States.^  Without  destroying,  therefore,  and  simply  prescribing  a 
period  in  which  a  right  may  be  enforced ;  and  withholding  merely  the 
remedy,  after  the  lapse  of  an  appointed  time,  for  reasons  of  private 
justice  and  public  policy,  a  statute  of  limitations,  it  has  been  uniformly 
considered,  is  no  violation  of  the  sacredness  of  private  rights.^ .  The 
difference  between  the  obligation  of  a  contract,  and  the  remedy  to 
enforce  it,  is  that  they  originate  at  different  times.  The  obligation 
to  perform  is  coeval  with  the  making  of  the  contract,  and  operates 
anterior  to  the  time  of  performance.  The  renedy,  on  the  other  hand, 
cannot  be  applied  to  a  contract  until  it  is  broken ;  and  then  it  is 
applied  to  enforce  a  preeidsting  obligation.^ 

Reasons  of  9(mnd  policy^  say  the  Supreme  Court  of  the  United 
States,  have  led  to  the  adoption  of  limitation  laws  by  State  legisla- 
tnres,  and  their  validity  cannot  be  questioned.  The  time  and  man- 
ner of  their  operation,  the  exceptions  to  them,  and  the  acts  fix^m 
which  the  time  limited  shall  begin  to  run,  will  generally  depend  on 
the  sound  ^discretion  of  the  legislature,  according  to  the  nature  of  the 
titles,  the  situation  of  the  country,  and  the  emergency  which  leads  to 
their  enactment.  Cases,  however,  say  the  court,  may  occur,  where 
the  provi^ons  of  the  law  on  these  subjects  may  be  so  unreasonable  as 
to  amount  to  a  denial  of  a  right,  and  to  call  for  the  interposition  of 
the  court.^  If  the  legislature  of  a  State  should  pass  an  act  by  which 
a  pciat  right  of  action  shall  be  barred,  and  without  any  allowance  of 
tune  for  the  institution  thereof  in  fvfturej  it  would  be  difficult  to 
reconcile  such  an  act  with  the  express  constitutional  provisions  in 
favor  of  the  rights  of  private  property.^     So  if  in  a  State,  where  six 


1  Id.,  and  Stnrges  v,  Crowninshield,  4  Wheat.  (U.  S.),  B.  122. 
>  Ogden  V.  Saonders,  12  Wheat.  (U.  S.)>  B-  S49.     [Jones  v.  Jones,  18  Ala.  248; 
*  Wintermire  r.  Westover,  4  Kcr.  (N.  Y.),  16.] 

•  [Gospel  Society,  &c.,  sHpm.\ 

*  Jackson  v.  Iiamphire,  3  Peters  (XJ.  S.),  R.  280. 

^  Besides  ^e  foregoing  anthorities,  see  Betzhoorer  v.  Yewell,  1  Gill&  Johns.  (Md.), 
R.  212;  Charlestown  Bridge  v.  Warren  Bridge,  11  Peters  (U.  S.),  R.  420;  Eckstein  v. 
Shoemaker,  3  Whart.  (Penn.),  R.  15 ;  Ward  v.  Kilts,  12  Wend.  (N.  Y.),  R.  137  ;  Van 
Rensellaer  v.  Livingston,  id.  490;  Blackford  v.  Peltier,  1  Black.  (Ind.),  R.  96 ;  Prey  v. 
Kirk,  4  Gill  &  Johns.  (Md.),  R.  50§;  Cook  o.  Wood  1  M'Cord  (S.  C),  R.  139;  Haw- 
kins V.  Barney,  5  Peters  (U.  S.),  R.  485;  Gospel  -Society  v.  Wheeler,  2  Gallis.  (Cir. 
Co.),  R.  141 ;  Can  ».  Ha^^,  ^  Mass.  R.  423. 
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years,  for  instance,  may  be  pleaded  in  bar  to  an  action  of  assumpsit, 
a  law  should  pass  declaring  that  contracts  abeady  in  existence, 
and  not  barred  by  the  statute,  should  be  construed  to  be  witibdn 
it,  such  law,  without  doubt,  would  be  deemed  unconstitutional. 
In  the  State  of  New  York,  where  a  right  to  sue  at  law  before  the 
Revised  Statutes  took  effect,  the  time  within  which  a  suit  will  be 
barred  depends  upon  the  statute  which  existed  previous  to  that  time ; 
but  where  the  right  to  commence  the  suit  accrued  smce  that  period, 
the  time  within  which  the  suit  is  to  be  brought  must  be  regulated  by 
the  Revised  Statutes.^  In  an  action  of  assumpsit,  in  Massachusetts, 
on  a  note  made  by  th«  defendant  payable  on  demand,  the  .defendant 
relied  on  the  statute  which  was  pleaded  before  the  Revised  Statutes 
of  that  State  went  into  operation.  The  plaintiff  sought  to  avoid  the 
plea  by  bringing  the  case  within  those  statutes,  c.  20,  §  9,  which  pro- 
vides that  the  time  of  a  defendant's  absence  from  the  State,  shall  not 
be  taken  as  any  part  of  the  time  limited  for  the  commencement  of 
an  action.  It  was  held,  that  the  rights  of  the  defendant  were  fixed 
before  the  last  statute  was  passed,  and  that  he  could  not  thereby  be 
deprived  of  them.^ 

All  the  cases  go  to  show,  that  statutes  of  limitation,  as  they  are 
usually  intended*  to  be  applied,  can  never  be  considered  as  being  of 
that  class  of  laws,  which  are  so  expressly  interdicted  by  the  constitu- 
tional and  paramount  law  of  our  coimtiy.^ 


1  Van  Hook  v.  Whitlock,  3  Paige  (N.  Y.),  Ch.  R.  409;  People  v.  Supervisors  of 
Columbia  County,  10  Wend.  (N.  Y.),  R.  363 ;  [Calkins  v.  Calkins,  3  Barb.  (N.  Y.),  S. 
Ct.  R.  305.] 

2  BatUos  V.  Forbes,  18  Pick.  (Mass.),  R.  532 ;  19  id.  578. 

8  Baker  v.  Jackson,  1  Paine  (Cir.  Co.),  R.  569;  Le  Roy  p.  Crowninshield,  2  Mason, 
169.  Th%  terms  of  45th  section  of  the  Revised  Statutes  of  New  York,  are  explicit,  that 
t\ip  provisions  of  the  statute  shall  not  apply  to  "  cases  where  the  right  of  action  shaU 
have  accrued,  or  the  right  of  entry  shall  exist  before  the  time  when  this  chapter  takes 
effect  as  a  law ;  but  the  same  shall  remain  subject  to  the  laws  now  in  force.  See  Jack- 
son V.  Brooks,  14  Wend.  (N.  Y.),  R.  649.  By  §  29  of  the  Act  of  Limitations  of  Ver* 
mont :  "  The  provisions  of  this  chapter,  which  alter  or  vary  tlie  law  now  in  force  relflr 
tive  to  the  limitation  of  actions,  shall  not  apply  to  any  case  where  the  cause  of  action 
accrues  before  this  chf^ter  shall  take  effect  and  go  into  operation;  and  in  ail  cases 
where  the  cause  of  action  accrues  before,  this  cliaptcr  takes  effect,  the  laws  now  in  force, 
limiting  the  time  for  the  commencement  of  suits  thereon,  shaU  continue  in  operation/' 
It  was  held  in  New  Hampshire,  that  an  act  of  the  legislature  repealing  an  act  of  limita- 
tions, was,  with  respect  to  all  actions  pending  at  the  time  of  the  repeal,  which  were  pre- 
viously barred,  to  be  retrospective  and  contrary  to  the  State  constitution.  Woart  p. 
Winnick,  3  N.  Hamp.  R.  473.    The  legislature  have  no  authority,  under  the  constitu- 
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§  23.  It  has,  with  the  full  force  of  truth,  been  remarked  in  refer- 
ence to  statute  of  limitations  of  Maryland,  that  ^*  This  is  not  the 
epoch,  when  that  salutary  protection,  which  the  legislature  has  wisely 
thrown  around  us,  as  a  safeguard  against  fraud  and  oppression,  should 
be  frittered  away  by  judicial  refinements  and  subtile  exceptions  that 
never  entered  into  the  contemplation  of  its  enlightened  framers;^ 
and  it  has  for  many  years  been  a  subject  of  avowed  and  sincere 
regret  with  the  most  distinguished  judges  and  eminent  jurists  of  the 
age,  that  any  constructive  innovation?  were  ever  ingrafted  upon  acts 


tion,  to  suspend  the  operation  of  a  general  law  in  favor  of  an  individnal.  Holden  v. 
James,  11  Mass.  R.  396.  [A  statute  of  limitations  m^y  weU  apply  to  contracts  in 
existence  at  the  time  of  its  passage,  provided  a  reasonable  tinie  be  allowed  before  the 
statute  takes  effect,  or  the  debt  is  banted,  within  which  creditors  may  institute  their  ac- 
tions. Pierce  v.  Tobey,  5  Met.  (Mass.),  168 ;  Patterson  v.  Gaines,  6  How.  (U.  S.),  550 ; 
Pearoe  v.  Patton,  7  B.  Mon.  (Ken.),  172;  Sleeth  v.  Murphy,  1  Morris  (Iowa),  321; 
West  Pel.  R.  R.  Co.  ??.  Stockett,  13  S^&  M.  (Miss.),  375;  Beal  v,  Nason,  2  Shcp. 
(Me.),  344;  Bk.  of  Ala,  v.  Dutton,  9  How.  (U.  S.),  522;  Webster  r.  Cooper,  14  How. 
(U.  S.),  488;  Winston  v.  McCormick,  1  Carter  (Ind.),  56 ;  Pritchard  v,  Spencer,  2  id. 
486 ;  De  Cordova  v.  Galveston,  4  Texas,  470 ;  Gilman  v.  Cutts,  3  Foster  (N.  H.),  376; 
Willard  r.  Harvey,  4  id.  344 ;  Slater  v.  Cave,  3  Ohio'  (n.  s.),  80 ;  Briscoe  t;.  Anketell, 
28  Miss.  (6  Cush.),  361 ;  State  v.  Clark,  7  Ind.  468.  It  has  been  held,  however,  in 
Aikansaa,  that  the  statute  of  1844  does  not  apply  to  causes  of  action  which  had  accrued 
at  the  time  of  its  passage.  Calvert  v.  Lowell,  5  Eng.  (Ark.),  147 ;  Morse  v.  McLen- 
don,  id.  512.  So  also,  in  Kentucky,  as  to  the  efiect  of  the  Revised  Statutes  where  the 
right  of  action  had  accrued  previous  to  their  passage.  Ashbrook  v.  Quarle's  Heirs,  15 
B.  Mon.  (Ken.),  20.  And  see  also,  Bidier  v.  Davidson,  2  Barb.  (N.  Y.),  Ch.  477; 
Williamson  v.  Field,  2  Sand.  (N.  Y.),  Ch.  533;  Thompson  t7.  Alexander,  11  III.  54; 
Brown  v.  Wilcox,  14  S.  &  M.  (Miss.),  127  ;  Boyd  v.  Baringer,  23  Miss.  (1  Cush.),  269 ; 
Paddleford  v.  Dana,  14  Miss.  517;  Clemens  v.  Wilkinson,  10  id.  %T\  Gordon  v. 
Mounts,  2  Greene  (Iowa),  343 ;  Hinch  v.  Weatherford,  id.  244 ;  Dickerson  v.  Morri- 
son, 1  Eng.  (Ark.),  264;  Lucas  v.  Tunstall,  id.  448.  But  a  statute  extending  the 
time  of  limitation  will  not  revive  causes  of  action  already  barred  under  preexisting  stat- 
utes. Wright  17.  Oakley,  5  Met.  (Mass.),  400 ;  Joy  v.  Thompson,  1  Doug.  (Mich.),  373 ; 
Hawkins  v.  Campbell,  I  Eng.  (Ark.),  512 ;  Couch  v,  McKee,  id.  484 ;  Walker  v.  Bank 
of  Miss.  2  id.  561;  Clarke  v.  Bank  of  Miss.  5  id.  512;  Robb  v.  Harlan,  7  Barr, 
(Penn.),  292 ;  Forsyth  v.  Ripley,  2  Greene  (Iowa),  181;  McKinney  v.  Springer,  8 
Blackf.  (Ind.),  506;  Davil  v.  Miner,  1  How.  (Miss.),  183 ;  Stopp  v.  Brown,  2  Carter 
(Ind.),  647 ;  Wires  r.  Farr,  25  Vt.  41.  If,  however,  the  cause  of  action  be  not  already 
baired,  the  statute  extending  the  tiiAe  will  apply.  Winston  v.  McCormick,  1  Smith 
(Ind.),  8.  And  see  Royce  v.  Hardy,  24  Vt.'(l  Deane),  620 ;  Henry  ».  Thorpe,  14  Ala. 
103;  Cox  V,  Davis,  17  id.  714.  In  Louisiana  it  is  held  that  where  there  is  a  change 
in  the  limitation,  the  time  prior  to  the  change  ia  reckoned  according  to  the  law  then  in 
force,  and  the  subsequent  time  according  to  the  new  statute.  Deal  v.  Patterson,  12  La. 
Ann.  R.  728.] 

^  Per  Dorsey,  J.,  in  delivering  the  opinion  of  the  court,  in  Green,  executor,  v.  John- 
son it  tur.,  3  Gill  &  Johns.  (Md.),  R.  394. 
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» 

of  limitation.^  The  result  of  this  awakening  sense  of  the  importance 
<Jf  adhering  more  rigidly  to  the  letter  and  true  meaning  of  these 
statutes,  has  been  a  gradual  restoration  of  the  more  guarded  and 
rational  construction  which  for  a  period  uninterruptedly  succeeded 
the  act  of  limitations  of  21  James  I.  The  views  generally,  indeed 
invariably,  entertained  by  our  State  courts  of  the  present  day,  it  will 
be  seen  in  the  reports,  are  responsive  to  those  expressed  as  long  since 
as  the  year  1812,  by  Mr.  Justice  Livingston,  of  the  Supreme  Court 
of  the  United  States."  "  The  oourt  disclaims  all  right  or  inclination 
to  put  on  statutes  of  limitation,  which  are  found  to  be  among  the 
most  beneficial  to  be  found  in  our  books,  any  other  construction  than 
iheir  words  import.  It  is  as  much  a  duty  to  give  effect  to  laws  of 
this  description,  with  idiich  courts,  however,  sometimes  take  great 
liberties,  as  to  any  other  which  the  legislature  may  be  disposed  to 
pass.  When  the  will  of  the  legislature  is  clearly  expressed,  it  ought 
to  be  followed  without  regard  to  consequences;  and  a  constaruction 
derived  from  a  consideration  of  its  reason  and  spirit,  should  never  be 
resorted  to  but  where  the  expressions  are  so  ambiguous  as  to  render 
such  mode  of  interpretation  unavoidable."  ^  ^'  A  statute  of  limita*- 
tions,"  says  Mr.  JuaticB  Story,  instead  of  being  viewed  in  an  unfa- 
vorable light  as  an  unjust  and  discreditable  defence,  should  have 
received  such  support  from  courts  of  justice  as  would  have  made  it, 
what  it  was  intended  emphatically  to  be,  a  statute  of  repose"  ^  Mr. 
Justice  M'l^ean,  in  giving  the  opinion  of  the  Supreme  Court  of  the 
United  States,  in  1830,  says :  "  Of  late  years,  the  courts  in  Eng- 
land and  in  this  country,  have  considered  statutes  of  limitations  more 
favorably  than  formerly.  They  rest  upon  soimd  policy,  and  tend  to 
the  peace  and  welfare  of  society.  The  ^courts  do  not  now,  unless 
compelled  by  the  force  of  former  decisions,  give  a  strained  construc- 
tion, to  evade  the  effect  of  those  statutes."  * 


1  Per  Dorsey,  J.,  in  delivering  the  opinion  of  the  const  fa  Goeen,  executor,  v.  John- 
son et  ux,y  3  Gill  &  Johns.  (Md.),  R.  394. 

«  Fisher  v.  Hamden,  Paine  (Cir.  Co.),  R.  61.    • 

»  Bell  V,  Morrison,  1  Peters  (U.  S.),  R.*360. 

*  M'Cluny  v.  Silliman,  3  Peters  (U.  S.),  R.  27a  See  also,  Richmond  v.  Maryland 
Ins.  Co.  8  Cranch  (U.  S.),  R.  84;  Beatty  v.  Burnes,  id.  98;  Bradstreet  v.  Huntington, 
6  Peters  (U.  S.)  R.  407.  As  to  tlie  corresponding  views  entertained  by  the  State  courts, 
see  post,  chap,  on  New  Promises  and  Acknowledgments.  There  is  a  perfect  coinci- 
dence between  the  views  expressed  by  courts,  both  American  and  English,  at  the  present 
day,  and  those  expressed  by  Sir  Orlando  Bridgman,  **  one  of  the  most  eminent  lawyers 
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§  24.  Under  the  thirty-fourth  section  of  the  judiciary  act  of  1789, 
the  acts  of  limitations  of  the  several  States,  where  no  special  provisiop 
has  been  made  by  Congress,  form  a  rule  of  decision  in  the  courts  of 
the  United  States ;  and  the  same  effect  is  ^ven  to  them  as  is  given 
in  the  State  courts.^  In  accordance,  besides,  to  a  steady  course  of 
decifflons  for  many  years,  the  federal  judiciary  feel  it  soi  incumbent 
duty  carefully  to  examine  and  ascertain  if  there  be  a  settled  construc- 
tion ^y  the  State  courts  of  the  statutes  of  the  respective  States, 
where  they  are  exclusively  in  force ;  and  to  abide  by  and  follow  such 
construction,  when  found  to  be  settled.^  There  is  no  unwritten  or 
common  law  of  the  Union.  The  rule  of  action  is  found  in  the  differ- 
ent States,  as  it  may  have  been  adopted  and  modified  by  legislation 
and  a  course  of  judicial  decisions.  The  rule  of  decision  must  be 
found  in  the  local  law,  written  or  unwritten.^ 


Bbout  the  period  of  the  Bestoration/'  In  Benyon  v.  Erel  jn,  Orl.  Bridgman's  Jadgments, 
363  (Anno  1664),  he  says,  in  reference  to  the  limitation  of  actions,  "  it  is  better  to  snflfer 
a  particular  mischief  than  a  general  inconvenience ;  and  snch  a  one  must  happen  if  way 
be  given  to  equitable  constructions  against  the  letter  of  the  act,  which  is,  that  they  shall 
be  sued  within  six  years  after  the  cause  of  action.  Bat  it  rests  not  there,  but  adds,  *and 
not  q/ler,'  which  negative  words  are  the  stzongest  that  can  be  in  law."  Wilk.  on  Lim. 
52.  The  volume  of  Bridgman's  Reports  was  printed  from  the  MSS.  of  Mr.  Hargrave, 
and  first  appeared  in  1823.  They  embrace  the  period  between  1660  and  1667.  Mr. 
Ponblanque  speaks  of  these  reports,  of  which  Mr.  Hargrave  had  lent  him  the  MSS.,  as 
Hit  exceeding  Carter's,  in  copiousness,  depth,  and  correctness.  2  Treat,  on  £q.  172,  n. 
See  "Reporter's  Chron.  Arranged,"  by  Wallace,  p.  41 :  Philadelphia,  1845.  [Phillips 
V.  Pope,  10  B.  Mon.  (Ken.),  163  ;  Dickinson  v.  McCanney,  5  Geo.  486  ;  Elder  v,  Brad- 
ley, 2  Sneed  (Tenn.),  247.    And  see  also,  Bodell  v,  Janney,  ^  194,  note.] 

1  M'Cluny  v,  Silliman,  3  Peters  (U.  S.),  R.  270. 

*  Bank  of  United  States  v.  Daniels,  12  Peters  (U.  S.),  R.  32.  See  also,  Wood- 
worth  V.  Spalford,  2  McLean  (Cir.  Co.),  R.  168 ;  Jasper  v.  Potter,  id.  579.  "We  are 
bound,"  says  Mr.  Justice  Catron,  in  giving  the  opinion  of  the  Supreme  Court  of  the 
United  States,  "  to  conform  to  ther  decisions  of  the  State  conrts  of  New  York,  in  the 
construction  of  their  acts  of  limitation."  Harpending  v.  Dutch  Church,  1 6  Peters  (U. 
8.),  R.  455  ;  [Porterfield  v.  Clark,  2  How.  (U.  S.),  76.) 

s  Per  Mr.  Justice  McLean,  in  Lonnan  v.  Clark,  2  McLean  (Cir.  Co.),  R.  572. 
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CHAPTER   III. 

LIMITATION  OF  SUITS  IN  EQUITY. 

§  25.  It  requires  but  a  partial  familiarity  with  the  rules  and  prac- 
tice of  a  court  of  equity,  to  be  aware  that  laeheB  and  neglect  have 
been  invariably  and  decidedly  discountenanced  in  that  court;  and 
that  it  was  so  from  the  commencement  of  its  jurisdiction,  and  before 
any  positive  act  of  the  legislature  for  the  limitation  of  actions  at  law 
was  promulgated.  •  From  the  period  when  proceedings  at  law  were 
subject  to  particular  limitations,  courts  of  chancery  have,  with  striking 
uniformity,  applied  it  in  similar  cases  within  the  sphere  of  their  juris- 
diction.^ Sir  Thomas  Plummer,  Master  of  the  Rolls,  after  reviewing 
the  cases  in  which  lapse  of  time  had  been  considered  a  bar  in  those 
courts,  stated  the  effect  of  them  to  be,  firsts  that  they  have  ever, 
upon  general  principles  of  their  own,  even  when  there  was  no  analo- 
gous statutable  bar,  refused  relief  to  stale  demands,  where  the  party 
had  slept  upon  his  right ;  and,  Becondly,  that,  after  a  bar  has  been 
fixed  by  statute  to  the  legal  remedy,  the  remedy  in  a  court  of  equity 
has,  in  analogous  cases,  been  confined  to  the  same  period.  He  then 
stated  it  to  be  clear,  that,  had  the  claim  in  question  before  him  been 
the  claim  of  a  legal  estate  in  a  court  of  law,  the  remedy  would  have 
been  barred  by  the  statute  of  limitations ;  and  it  was  therefore  clear, 
that,  being  an  equitable*  claim,  the  remedy  was  equally  barred  in  a 
court  of  equity.* 


1  See  Smith  v.  Clay,  3  Bro.  Ch.  R.  630;  Bond  t^.  Hopkins,  I  Sch.  &  Lefr.  R.  413; 
Beckford  v.  Wade,  17  Ves.  R.  96 ;  Cholmondeley  v.  Clinton,  2  Jac.  &  Walk.  Ch.  R.  I ; 
Kane  v.  Bloodgood,  7  Johns.  (N.  Y.),  Ch.  R.  90. 

*  Cholmondeley  v.  Clinton,  supra;  [Bowman  i\  Wathen,  1  How.  (U.  S.),  189 ;  Chap- 
man V.  Batler,  22 ^e.  19;  Phillips  v.  Rogers,  12  Met.  (Mass.),  405.  But  when  the 
court  perceives  that  the  party  complaining  has  equitable  rights,  and  that  the  remedy  at 
law  might  have  proved  insnfficient,  or  for  other  good  reasons,  it  will  not  refuse  relief 
although  the  claim  has  been  outstanding  for  a  long  time.  Ibid. ;  Mason  v.  Crosby,  1 
Daveis  (U.  S.),  303 ;  Lunn  u.  Johnson,  3  Ired.  (N.  C),  Ch.  70.  And  see  also,  Ban- 
croft V.  Andrews,  6  CuBh.  (Mass.),  493 ;  Kimball  v.  Ives,  17  Yt.  430;  8.  c.  8  Law  Rept 
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§  26.  "  Courts  of  equity,"  says  Lord  Bedesdale,^  "  are  not  within 
the  words  of  the  statutes,  because  the  words  apply  only  to  particular 
legal  remedies ;  but  they  are  within  the  spirit  and  meaning  of  the 
statutes,  and  have  been  always  so  considered."  In  point  of  language, 
he  thought  it  was  a  mistake  to  say  that  courts  of  equity  act  merely  in 
analogy  to  the  statutes ;  and  in  his  apprehension  they  acted  in  obedi- 
€7ice  to  them.  That  they  act  in  obedience,  it  has  been  pronounced  by 
eminent  authority^  to  be  correct  in  its  application  to  a  particular  class 
of  cases,  as,  for  example,  in  matters  of  account,  to  which  they  directly 
apply,  and  seem  equally  obligatory  upon  each  court.  There  is  a  class 
of  cases,  however,  in  respect  to  which  courts  of  equity  act  upon  the 
analogy  of  Iimi&tions  at  law.  In  illustration  of  this  proposition,  the 
following  cases  are  given  in  the  able  work  just  referred  to  below :  If 
a  legal  title  would,  in  ejectment,  be  barred  by  twenty  years'  adverse 
possession,  courts  of  equity  will  act  upon  the  like  limitation,  and  apply 
it  to  all  cases  of  relief  sought  upon  equitable  titles,  or  claims  touching 
real  estate ;  if  the  mortgagee  has  been  in  possession  of  the  estate 
mortgaged  for  twenty  years,  without  acknowledging  the  existence  of 
the  mortgage,  it  will  be  presumed  that  the  mortgage  is  foreclosed,  and 
that  he  holds  by  an  absolute  title  ;  if  the  mortgagor  has  been  in  pos- 
session of  the  mortgaged  estate  for  the  like  space  of  time,  without 
acknowledging  the  mortgage  debt,  it  will  be  presumed  to  be  paid ;  if 
a  judgment  creditor  has  lain  by  for  twenty  years,  without  any  effort 
to  enforce  his  judgment,  and  it  has  not  been  acknowledged  by  the 
debtor  within  that  time,  it  will  be  presumed  to  be  satisfied.  "  Wher- 
ever," says  Sir  Thomas  Plummer,  "  any  statute  has  fixed  the  periods 


265.    On  the  other  hnnd  even  where  claims  are  not  barred  by  the  statute  of  limitations, 
a  coiirt  of  equity  will  refuse  to  interfere  after  a  considerable  lapse  of  time,  fix>m  consid-  i 

erations  of  public  policy,  and  from  the  difficulty  of  doing  entire  justice  between  the 
parties  (which,  as  a  court  of  conscience,  it  is  bound  to  do),  when  the  original  transac- 
tions may  have  become  obscure  by  time  and  the  evidence  may  be  lost.  Ferson  r. 
Sanger,  I  Dareis  (U.  S.),  252;  Mason  r.  Crosby,  1  W.  &  M.  (U.  S.),  342;  Kerby  v, 
Jacobs,  13  B.  Mon.  435;  Baker  v.  Baker,  id.  406;  Hamlin  v.  Mebane,  1  Jones  (N. 
C),  Eq.  18 ;  Post,  §  171.  But  if  fraud  exists,  or  the  delay  is  satisfactorily  accounted 
for,  or  such  a  course  would  work  injustice,  the  lapse  of  time,  short  of  the  statute  of  lim- 
itations, is  no  bar.  Warner  v.  Daniels,  1  W.  &  M.  (U.  S.),  90.  A  claim  to  real  prop- 
erty, however,.  wiU  not  be  permitted  to  be  barred  by  a  lapse  of  time  shorter  than  that  | 
which  would  liave  barred  *an  action  of  ejectment  at  law.  Dngan  r.  Gittings,  3  Gill  ' 
(S.  C),  138.] 
1  Hoveden  v.  Lord  Annesley,  2  Sch.  &  Lefr.  B.  329. 

«  2  Story,  Eq.  Jur.  §  1520. 

I 
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of  limitations,  by  which  the  claim,  if  it  had  been  made  in  a  court  of  law, 
would  have  been  barred,  the  claim  has  been,  by  analogy,  confined  to 
the  same  period  in  a  court  of  equity^"  ^  It  was  said  by  Mr.  Justice 
Catron,  in  giving  the  opinion  of  the  Supreme  Court  of  the  United 
States,  in  1838,  that  courts  of  equity  are  no  more  exempt  from  stat- 
utes of  limitation  than  courts  of  law.^  * 

§  27.  As  to  the  application  of  the  rule  in  those  States  of  this 
country  wherein  there  was  no  equitable  jurisdiction  established  when 
the  statute  of  limitations  was  passed,  we  have  the  following  exposition 
of  Parker,  C.  J.,  in  delivering  the  opinion  of  the  Supreme  Court  of 
Massachusetts:  "  The  statute  of  limitations  may  not,"  in  Terms,  reach 
suits  in  equity  in  England,  because  it  speaks  of  acUonSy  which  is  a 
term  generally  signifying  suits  at  common  law.  But  it  should  be 
considered  that  our  statute  of  limitations  was  enacted  long  before 
there  was  any  remedy  by  suit  in  equity,  and  that  the  legislative  pro- 
vision covered  all  the  remedies  for  debt  on  simple  or  implied  contracts 
then  known  in  the  commonwealth;  specially  including  actions  of 
account,  which  was  the  only  remedy  by  one  partner  against  the  other, 
without  an  express  promise  to  account.     When  new  remedies  were 

1  Cholmondeley  v,  Clinton,  2  Mer.  Ch.  B. 

>  Bank  of  United  'States  v.  Daniels,  12  Peters  (U.  S.),  B.  56.  See  also,  Kltne  v. 
Bloodgood,  7  Johns.  (N.  Y.),  Ch.  B.  90;  Bobinson  v.  Hook,  4  Mason  (Cir.  Co.)>  B. 
139 ;  Miller  v.  WIntyre,  6  Peters  (U.  S.),  B.  61 ;  Baker  v.  Biddle,  Bald.  (Cir.  Co.)*  B. 
419 ;  Hawkins  v.  Banmy,  5  Peters  (U.  S.),  B.  457;  Conlton  i;.  Waters,  4  id.  62; 
Boone  v.  Chiles,  10  Ibid.  177 ;  Elsmendorf  v.  Taylor,  10  Wheat.  (U.  S.),  B,  152 ;  Bow- 
man (devisees  of)  t;.  Walten,  2  M'Lean  (Cir.  Co.),  B.  376 ;  Piatt  v.  Vattier,  1  id.  16  ; 
8.  c.  9  Peters  (U.  S.),  B.  416.  The  statute  has  no  application,  to  nomifw,  to  a  bill  in 
equity,  even  when  that  is  concurrent  with  the  remedy  at  law ;  yet  a  €ourt  of  chancery 
allows  it  .to  be  pleaded  in  such  case,  for  the  reason  that  the  party  should  not  be  allowed 
to  evade  its  efifect  by  resorting  to  another  forum.  People  v.  Everest,  4  Hill  (N.  Y.),  B. 
71,  per  Cowen,  J. ;  [Bruen  v.  Hone,  2  Barb.  (N.  Y.)  S.  C.  586 ;  McCartee  v.  Camel,  1 
Barb.  (N.  Y.),  Cli.  455 ;  Michoud  t\  Girod,  4  How.  (U.  S.),  591  ;  Taylor  v.  Benham,  5 
How.  (U.  S.),  233  ;  Perkins  v.  Cartwell,  4  Har.  (Del.),  270 ;  Manchester  v.  Matthewson, 
3  B.  I.  237 ;  Dean  v.  Dean,  1  Stat.  (N.  J.),  425.  If  the  matter  in  controversy  in  a 
court  of  chancery  is  of  a  purely  equitable  nature,  not  cognizable  in  a  court  of  law,  the 
statute  of  limitations  has  no  application,  but  the  court  will  apply  the  doctrine  of  neglect 
and  lapse  of  time  according  to  discretion,  regulated  by  precedents  and  the  peculiar  cir^ 
cumstances ;  but  when  the  two  courts  have  concurrent  jurisdiction,  and  also  when  the 
aid  of  equity  is  invoked  on  account  of  special  circumstances,  such  as  the  need  of  a  dis- 
covery, the  difficulty  of  proceeding  at  law  or  the  like,  the  statute  is  as  effectual  a  bar  as 
at  law,  with  the  qualification,  that  in  cases  of  fraud  it  commences  running  from  the  time 
of  the  discovery  of  the  fraud.  Per  Hoffman,  V.  Ch.,  Lawrence  v.  Trustees,  &c.,  2 
Denio  (N.  Y.),  577.] 
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given  on  particular  subjects,  for  which  remedies  also  at  common  law 
existed,  though  not  so  convenient,  it  cannot  be  supposed  the  legislature 
intended  a  virtual  repeal  of  the  statute  of  limitations,  and  thus  to 
open  the  door  of  litigation  on  subjects  which  had  slept  quietly  for 
years  under  that  statute.  Nothing  but  an  express  declaration  of  the 
le^slative  will  could  work  so  unexpected  an  effect.  The  statute, 
therefore,  operates  with  us  ex  vigore  stiOy  in  equity  ajs  well  as  at  law, 
and  not  by  the  discretion  or  courteSy  of  courts."^  The  truth  is,  that 
statutes  of  limitation,  in  this  country,  are  very  much  hke  that  of  * 
James,  and,  at  the  time  when  they  were  passed,  the  legislature  well 
understood  the  manner  in  which  courts  of  equity  had  previously  con- 
ffldered  that  statute.  This  knowledge  is  in  itself  a  strong  presump- 
tion of  an  intention,  on  the  part  of  the  legislature,  to  bind  courts  of 
equity  as  well  as  courts  of  law.* 

§  28.  The  want  of  a  court  of  equity  in  a  State  does  not  affect  the 
exercise  of  chancery  jurisdiction  by  the  federal  courts  in  such  State. 
The  jurisdiction,  it  has  been  held,  extends  alike  to  all  the  States,  and 
gives  relief  where  plain  and  adequate  redress  cannot  be  held  at  law, 
agreeably  to  the  well-established  rule  in  the  English  chancery.^      * 

§  29.  So  strictly  are  the  above  rules  adhered  to  in  a  court  of 
equity,  that  persons  laboring  under  any  of  the  disabilities  specified 
in  the  statute,  will  be  allowed  the  same  time,  and  no  more,  than  they 
would  be  entitled  to  in  the  case  of  an  action  at  law.*  The  ori^al  • 
consideration  of  a  note  has  notlung  to  do  with  the  force  and  effect  of 
the  plea ;  and  there  is  no  good  reason  why  the  defendaat  should  be 
obliged  to  make  discoveries,  in  order  to  enable  the  plaintiff  to  try 


1  Famam  v.  Brooks,  9  Pick.  (Mass.),  R.  242.  See  also,  M'Crea  v.  Piermont,  16 
Wend.  (N.  Y.),  R.  460;  People  ».  Everest,  4  Hill  (N.  Y.),  R.  7 ;  Humbert  v.  Trinity 
Church,  24  Wend.  (N.  Y.),  R.  587,  and  7  Paige  (N.  Y.),  Ch,  R.  195 ;  Hayden  v.  Buck- 
lin,  9  id.  512;  Saunders  v.  Catlin,  1  Dev.  &  Bat.  (N.  C),  R.  95 ;  Ridley  v.  Hetman,  10 
Ohio,  R.  524 ;  Long  v.  White,  5  J.  J.  Marsh.  (Ken.),  R.  231 ;  Reeves  v.  Dougherty,  7 
Yerg.  (Tenn.),  R.  222 ;  Tieman  v.  Rescariere's  Adm'r,  10  Gill  &  Johns.  (Md.),  R.  218. 

^  Elmendorf  r.  Taylor,  10  Wheat.  (U.  S.),  R.  168.  [This  statute  is  not  in  terms 
applicable  to  proceedings  in  surrogate's  courts ;  but  there  is  no  reason  why  an  action, 
barred  in  all  otHer  courts,  should  be  sustained  in  the  surrogate's  court.  Paff  v.  Kinney, 
1  Brad.  (N.  Y.),  1.] 

'  Per  Mr.  Justice  MXean,  in  Lorman  v.  Clarke,  2  M'Lean  (Cir.  Co.),  R.  573. 

•  Sugden  on  Vend.  242;  Demarest  w,  Wynkoop,  3  Johns.  (N.  Y.),  Ch.  R.  129. 
fPerkina  r.  Cartwell,  4  Har.  (Del.),  270.] 
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the  experiment,  how  far  they  may  enable  him  to  defeat  the  plea  at 
law.^ 

§  30.  There  are,  however,  cases  in  which  courts  of  equity  will  in- 
terpose to  prevent  the  bar  of  statutes  of  limitation,  as  for  example,  if 
a  party  has  perpetrated  a/rau<2  which  has  not  been  discovered,  until 
the  statutable  bar  may  apply  to  it  at  law.  That  the  enactment  is 
positive  is  not  allowed  to  be  used  tkgainst  conscience,^  and  an  equita- 
ble tribunal  will  supply  and  administer  within  its  own  jurisdiction,  a 
substitute  for  an  original  legal  right,  of  which  a  party  has  been  fraud- 
ulently and  unjustly  deprived.^  The  case  of  Pulteney  v.  Warren,* 
established  the  principle  that  where  a  party  applies  to  a  court  of 
equity,  and  carries  on  an  unfounded  litigation,  protracted  under  cir- 
cumstances and  for  a  great  length  of  time,  which  deprives  his  adver- 
sary of  his  legal  rights,  a  substitute  for  the  legal  right  of  which,  the 
party  so  prosecuting  an  unfounded  claim,  has  deprived  his  adversary, 
should  be  supplied  and  administered.  Upon  the  same  principle,  a 
court  of  equity  will  give  a  party  interest  out  of  the  penalty  of  a  bond, 
wherever  by  unfounded  litigation,  the  obligor  has  prevented  the 
obligee  from  prosecuting  his  claim,  at  the  time  when  his  legal  remedy 
was  available.^  For  such  reason,  when  a  party,  by  unfounded  Utiga- 
tion,  has  prevented  an  annuitant  from  receiving  his  annuity,  the  court 
will,  in  some  cases,  ^ve  interest  upon  the  annuity.^  In  such  cases, 
courts  of  equity  do  no  more  than  supply  and  administer,  within  their 
own  jurisdiction,  a  substitute  for  the  original  legal  right  of  the  obligee^ 
of  which  he  has  been  unjustly  deprived  by  the  misfeasance  of  the 
obligor.^ 


1  Lansing  v.  Star,  2  Johns.'  (N.  Y.),  Ch.  B.  150.  When  the  relief  sought  in  equity 
is  not  more  comprehensire  than  that  which  might  have  been  obtained  in  an  actidn  for 
money  had  and  received,  the  complainant  is  barred,  as  he  would  have  been  at  law,  by 
the  statute  of  limitations.  Tieman  v.  Rescariere's  Administrators,  10  Gill  &. Johns. 
(Md.),  B.  817. 

*  See  post,  Ch.  on  The  Beplication  of  Fraud. 

>  Per  Lord  Bedesdale,  in  Bond  v.  Hopkins,  2  Sch.  &  Lefr.  B.  630;  and  2  Story  on 
Eq.  Jur.  p.  906. 

*  Pulteney  v.  Warren,  6  Ves.  B.  73. 
»  Ibid. 

*  Per  Lord  Chancellor  Cottenham,  in  East  Ind.  Co.  v.  Campion,  11  Bligh,  B.  158. 

7  Story  on  Eq.  Jur.  ^  1316  a;  Grant  v.  Grant,  2  Buss.  Ch.  B.  598;  s.  c.  2  Sim. 
Ch.  B.  340. 
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CHAPTER   IV. 

LIMITATION  OF  SUITS  IN  ADMIRALTY. 

§  31.  The  statute  of  Kmitations  of  James  has  never  been  consid- 
ered as  pleadable  in  the  English  courts  of  admiralty,  in  matters  of 
vrhich  that  court  has  cognizance,  and  where  the  proceedings  are 
according  to  the  rules  of  admiralty  law.  And,  therefore,  for  a  suit 
upon  a  contract  super  cUtum  mare^  no  prohibition  lies  upon  their 
refusal  of  a  plea  of  that  statute.^  But  by  the  17th  section  of  the 
statute,  4  Anne,  c.  16,  it  is  enacted,  ^^  that  all  suits  and  actions  in 
the  court  of  admiralty  for  seamen's  wages,  shall  be  commenced  and 
sued  within  six  years  next  after  the  cause  of  such  suits  and  actions 
shall  accrue,  and  not  after.''  A  proviso  is  then  added  in  favor  of 
persons  who  are  infants,  &c.  And  in  case  of  a  defendant  beyond 
seas,  it  is  enacted,  that  if  any  person  against  whom  there  shall  be 
any  such  cause  of  suit  for  seamen's  wages,  and  also  any  of  the  cadses 
of  action  in  the  statute  of  James,  shall  be  at  the  time  any  such  cause 
of  suit  accrued  beyond  the  seas,  then  the  person  entitied  to  any  such 
suit  or  action,  shall  be  at  liberty  to  sue  such  person  after  his  return 
from  beyond  the  seas,  within  such  times  as  are  respectively  limited 
for  the  bringing  of  suits  by  the  last-mentioned  statute. 

^  32.  The  principle,  that  when  an  English  statute  has  been  made, 
in  amendment  of  the  common  law  of  England,  it  is  to  be  here  con- 
sidered as  a  part  of  our  common  law,  has  been  pronounced  inapplica- 
ble to  the  before-mentioned  statute  of  Anne.*  Thus,  Mr.  Justice 
Story  thought  that  that  statute  was  not  in  amendment  of  the  common 
law,  as  it  merely  prescribed  a  limitation  as  to  suits  in  one  particular 
court.  The  colonial  courts  of  common  law,  he  said,  might  well  adopt 
some  English  st^utes  in  amendment  of  the  common  law,  as  applica- 


1  Ewer  V.  Jones,  6  Mod.  25 ;  Walker  «?.  The  Dean  and  Chapter  of  York,  3  Keb.  366, 
392;  Hyde  r.  Partridge,  3  Salk.  227. 
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ble  to  &e  state  of  the  colonies.  But  tiie  courts  of  admiralty  in  the 
colonies  were  governed,  in  their  principles  and  practice,  by  more  gen- 
eral considerations.  And  the  omission,  on  the  part  of  parliament,  to 
restrict  them  to  any  period,  in  relation  to  entertaimng  suits,  when  it 
did  restrict  the  high  court  of  admiralty,  might  well  be-  considered,  he 
observed,  as  equivalent  to  a  deplaration,  that  their  proceedings  ought 
to  remain  according  to  the  general  course  of  the  admiralty.  And  he 
thought  if  it  was  shown,  that  the  above-mentioned  statute  of  Anne 
had  been  in  fact  adopted  in  practice  by  the  colonial  courts,  before  the 
revolution,  it  would  not  follow  that  it  was  obligatory  upon  the  admi- 
ralty courts,  organized  under  the  government  of  the  Union.  They 
derived,  he  said,  their  powers  and  authority  from  the  constitution  and 
laws  of  the  United  States,  and  had  no  connection  with,  or  dependence 
upon,  the  colonial  or  vice-admiralty  courts ;  and  as  far  as  he  knew, 
no  statute  of  limitation,  not  absolutely  addressed  to  a  court,  has  ever 
been  admitted  to  control  its  general  jurisdiction  over  suits.  He, 
therefore,  on  these  grounds  thought  himself  authorized  to  adjudge, 
that  the  statute  of  Anne,  limiting  suits  in  admiralty,  is  not  a  bar  to 
such  suits  in  the  courts  of  the  United  States.^ 

It  appears  singular  that  the  congress  of  the  United  States,  in  regu- 
lating suits  for  mariners'  wages  in  the  admiralty,  should  have  neg- 
lected to  prescribe  a  limitation  as  to  the  time  when  such  suits  shall 
be  brought.  And  aa  the  admiralty  and  maritime  juijsdiction  in  this 
country  is  exclusively  confined  to  the  courts  of  the  United  States,  a 
statute  of  limitations  of  a  State  is  not  applicable  to  the  admiralty  side 
of  these  courts,  even  if  so  intended.  The  State  laws,  it  may  be 
added,  which  prescribe  a  limitation  for  actions,  are  only  intended  to 
apply  to  actions  at  common  law.  And  in  no  othe^  cases  can  State 
regulations  or  limitations  govern  the  federal  courts,  unless  they  fall 
within  the  principles  of  universal  law,  which  direct  and  limit  the  ap- 
plication of  lex  hci? 

• 

§  83.  Courts  of  admiralty,  however,  Uke  courts  of  equity,  will  not 

entertain  suits  upon  stale  demands ;  and  Vill,  upon  general  principles, 

assume  some  limitations.^    Thus,  in  a  libel  for  wages,  where  more 

than  twelve  year%  had  elapsed  between  the  end  of  the  voyage  and  the 

■  -  ■  -    —  •  .1 

1  Willard  v.  Dorr,  3  Mason  (Cir.  Co.),  R.  91. 

2  Brown  v.  Jonea,  2  Gallifl.  (Cir.  Co.),  R.  477. 
»  WiUard  v.  Dorr,  3  Mason  (Cir.  Co.),  B.  95. 
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commencement  of  the  suit ;  Mr.  Justice  Story  held  such  delay,  un- 
e:q)]ajned,  to  be  decisive  against  the  libellants.  "Although/'  he 
said,  "  there  is  no  prescribed  limits  beyond  which,  in  the  exercise  of 
admiralty  jurisdiction,  the  courts  of  the  United  States  may  not  take 
cognizance  of  suits ;  yet  it  has  been  the  constant  habit  of  admiralty 
courts  to  refuse  iiieir  idd  in  favor  of  old  and  dormant  claims.  Like 
courts  of  eqtdiy,  they  prescribe  a  rule  to  themselves,  by  analogy  to 
those  positively  prescribed  by  courts  of  common  law,  beyond  which, 
unless  under  special  circumstances,  constituting  a  just  exception,  they 
win  not  interpose.  ^The  repose  of  the  conunercial  world  requires  this 
forbearance ;  for  otherwise,  demands  would  perpetually  spring  up 
after  the  evidence  to  repel  them  was  gone,  by  the  death  or  dispersion 
of  witnesses,  or  by  the  loss  of  important  documents.  So  that  lapse 
of  time  and  acquiescence  of  parties  constitute  material  ingredients  in 
every  claim,  which  is  soughtr  to  be  enforced  through  the  instrumen- 
tality of  tribunals  of  justice.  When  there  are  no  positive  bars,  pre- 
sumptions are  often  indulged,  which  are  equally  fatal  to  a  recovery.^ 
According  to  the  exposition  of  the  law  upon  this  subject,  at  a  more 
late  period,  courts  of  admiralty,  like  courts  of  equity,  govern  them- 
selves in  the  maintenance  of  suits  by  the  analogies  of  the  common- 
law  limitations ;  and  are  not  mclined,  unless  under  very  strong  cir- 
cumstances, to  depart  from  those  limitations.  But,  independently  of 
any  statutable  limitations,  courts  of  admiralty  will  not  entertain  stale 

demands.^ 

% 

1  Ibid. 

^  Per  Storf,  J.,  in  case  of  Brig  Sarah,  2  Samn.  (Cir.  Co.),  R.  212.    See  alM,  Pit- 
man 0.  Hooper,  3  id.  286. 
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CHAPTER  V. 

CLAIMS  IN  FAVOR  OF  THE  STATE  AND  OF  THE  UNITED  STATES. 

§  84.  The  maxim  "  ntdlum  tempos  occurrit  regi^^  is  a  very  ancient 
maxim  of  the  common  law,  a^d  is  treated  of  both  by  Bracton^  and 
Britton.*  It  is  also  laid  down  by  Sir  Robert  Brook,  in  his  "  Read- 
ing" upon  the  statute  of  limitations  of  Hen.  Vni.,®  that  the  king  is 
not  bound  by  that  statute.  And  it  may  be  laid  down,  says  Mr.  Jus- 
tice Story,  as  a  safe  proposition,  that  no  statute  of  limitations  has 
been  held  to  apply  to  actions  brought  by  the  crown,  unless  there  has 
been  an  express  provision  including  it.*  As  elsewhere  stated,  where 
a  statute  is  general,  and  thereby  any  prerogative,  right,  title,  or  in- 
terest, is  divested  or  taken  from  the  king,  the  king  is  not  bound, 
unless  the  statute  is  made  by  express  words  to  extend  to  him.^  And 
accordingly  it  was  ruled  in  the  case  of  Magdalen  College,®  "  that  the 
king  has  a  prerogative,  qtwd  nullum  tempus  occurrit  regi^  and  there- 
fore the  general  acts  of  limitation,  or  of  plenarty,  shall  not  extend  to 
him."  The  same  virtual  exception,  it  seems,  prevails  in  Scotland, 
foi^  the  king  is  expressly  mentioned  in  the  Scottish  act  of  prescription 
of  1617.7 

§  35.  By  the  statute  of  21  James  I.  c.  5,  it  was  enacted  that  a 
quiet  and  uninterrupted  enjoyment  for  sixty  years  before  the  passpg 
of  the  act,  of  any  estate  derived  originally  from  the  crown,  should 
bar  the  crown  from  any  right  or  suit  to  recover  such  estate,  under 
pretence  of  any  defect  in  the  grant  and  titler*  This  established  the 


1  Bracton,  lib.  2,  c.  5. 

a  Britton,  De  Droit  Lc  Roy,  c.  18,  c  29. 

s  Brook's  Reading,  67. 

^  United  States  v.  Hoar,  2  Mason  (Cir.  Co.),  R.  312. 

*  Bac  Abr.  Prerogative,  E.  5. 

«  11  Co.  68,  74,  b;  8.  c.  1  RoU.  R.  151. 

7  Karnes's  Principles  of  Law  of  Scot.  347. 
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rights  of  such  as  could  then  prove  sixiy  years'  possession.  The  effect 
of  this  act  grew  less  every  day,  and  in  order  to  preserve  the  principle 
of  it,  a  new  law  became  necessary,  which  was  the  occasion  of  the 
statute,  9  Geo.  m.  c.  16.  The  latter  statute  extends  the  time  of 
limitation  to  the  case  of  the  king  himself,  who  is  thereby  disabled 
from  making  title  (except  to  Kberties  and  franchises)  beyond  the 
space  of  sixty  years,  to  be  reckoned  backwards  from  the  time  of  com- 
mencing any  ^lit  to  recovery  of  the  thing  in  question.  After  this 
statute,  therefore,  a  possession  of  sixty  years  will  bar  even  the  king, 
though  the  established  maxim  is,  that  time  will  not  run  against  him. 
But  the  statute  of  9  Geo.  III.  it  has  been  held,  though  it  bars  a  suit 
of  the  king  after  sixty  years,  does  not  give  a  titie.^ 

§  36.  It  is  sometimes  asserted,  that  the  reason  of  the  above  maxim 
is,  that  the  king  is  always  busied  for  the  public  good ;  and,  therefore, 
has  not  leisure  to  assert  his  right  within  the  time  limited  to  subjects.^ 
The  true  reason  it  has  been  thought,  however,  is  the  great  public 
policy  of  preserving  the  public  rights,  revenues,  and  property  from 
injury  and  loss  by  the  negligence  of  public  oflScers.*  And  the  pre- 
rogative right  of  the  king  in  relation  to  acts  of  hmitation  in  England, 
is,  in  fact,  nothing  more  than  a  reservation  or  exception,  introduced 
for  the  public  benefit,  and  is  equally  applicable  to  all  governments.^ 
But  independently  of  any  doctrine  founded  on  the  notion  of  prerogar 
tive,  statutes  of  limitation  should  be  applied  according  to  the  rules  for 
the  construction  of  statutes  generally.  Where  the  government  is  not 
expressly,  or  by  necessary  implication  included,  it  ought  to  be  clear, 
from  the  nature  of  mischiefs  to  be  redressed,  or  the  language  used, 
that  the  government  itself  was  in  the  contemplation  of  the  legislature, 
before  a  court  of  law  would  be  authorized  to  put  such  an  interpreta- 
tion upon  any  statute.  And  upon  this  ground  it  was  held  by  Mr. 
Justice  Story,  that  the  general  words  of  a  statute  ought  not  to  include 
the  government,  or  affect  its  rights,  unless  that  construction  be  clear 
and  indisputable  upon  the  text  of  the  act.^ 


1  Goodtitle  r.  Parker,  11  East,  488. 
«  1  Black.  Com.  247. 

*  Per  Mr.  Jnsdce  Storj,  in  United  States  v.  Hoar,  wp. 

*  Ibid. 

^  Per  Mr.  Justice  Story,  in  United  States  v.  Hoar,  mp,    [And  this  mle  applies  as 
weU  to  personal  actions  against  a  sorety  on  an  official  bond,  as  to  entries  on  land  and 
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§  37.  In  this  country  the  doctrine  is  dearly  well  settled,  that  no 
laches  is  to  be  imputed  to  the  government,  and  against  it  no  time  runs 
so  as  to  bar  its  rights.^  And  it  has  been  considered,  that  in  all  rep* 
resentdtive  goyemments,  where  the  people  do  not  and  cannot  legally 
act  in  a  body,  where  their  power  is  delegated  to  others,  and  of  neces- 
sity to  be  exercised  by  them,  if  exercised  at  all,  the  reason  for  this 
doctrine  is,  at  least,  equally  cogent  here,  as  in  England.^  In  an 
action  on  the  case  in  the  Supreme  Courji  of  the  State, of  New  York, 
against  the  defendant,  as  one  of  the  managers  of  a  lotte];y,  for  selling 
tickets  contrary  to  the  provisions  of  the  act  for  that  puq)Ose,  by 
reason  whereof  the  amount  of  the  tickets  sold  by  him  had  been  lost, 
the  defendant  pleaded  not  guilty  at  any  time  within  six  years,  to  which 
there  was  a  demurrer  and  joinder.  Wood  worth,  J.,  who  delivered 
the  opinion  of  the  court,  considered  that  when  the  people  of  the  State 
succeeded  to  the  rights  of  the  king  of  Great  Britain,  and  became  an 
independent  government,  the  principle  of  nullum  tempusy  ^<?.,  became 
incorporated  into  the  jurisprudence  of  the  State.  That,  on  the 
ground  of  expediency  and  public  convenience,  it  was  a  necessary 
principle ;  and  that  it  was  important  to  preserve  it  as  an  attribute  of 
sovereignty ;  and  that  it  was  evident  that  the  legislature  acted  under 
the  conviction  that  the  rights  of  the  people  could  not  be.  barred, 
unless  by  statute,  nor  even  then,  unless  they  were  particularli/named.^ 
In  a  case  in. Massachusetts,  before  Chief  Justice  Parsons,  one  of  the 
questions  arose  on  an  ancient  grant,  which  was  imder  implied  limitar 
tion.  The  grant  was  made  in  1634.  It  was  contended,  that  the 
defendant  having  been  so  long  possessed  of  the  estate,  the  State  had 
no  right  to  interfere,  and  could  not  now  secure  the  benefit  of  the  lim- 
itation by  any  legal  remedy.  The  chief  justice  observed,  that  "  the 
limitation  is  not  extinguished  by  any  inattention  or  neglect  in  compel- 
ling the  owner  to  comply  with  it,  for  no  laches  is  to  be  imputed  to  the 
government,  and  against  it  no  time  runs  so  as  to  bar  its  rights."^ 

C" 

similar  cases,  unless  the  State  be  expressly  named,  and  her  rights  thereby  waived.  Mo- 
Keehan  v.  Com.  3  Barr  (Penn.),  151.    Bnt  see  contra,  State  v.  Fratte,  8  Mis.  286.] 

^  Inhabitants  of  Stoughton  v.  Baker,  4  Mass.  R.  528 ;  Weathcrhead  v.  Bledsoe,  2 
Overt.  (Tenn.),  B.  352 ;  Harlock  v.  Jackson,  1  Const.  (S.  C),  R.  125;  Nimmo's  Ex- 
ecutor V.  Commonwealth,  4  Hen.  &  Munf.  (Yiig.),  53.  [United  States  v.  Williams, 
5  McLean,  133 ;  State  v,  Flemming,  19  Mis.  (4  Bennett),  667;  Iverson  v.  Dubose,  27 
Ala.  418  ;  Joselyn  v.  Stone,  28  Miss.  (6  Cush.),  758.]  , 

2  People  V.  Gilbert,  18  Johns.  (N.  Y.),  228. 

»  People  V.  Gilbert,  18  Johns.  228. 

^  Inhabitants  of  Stoughton  v.  Baker,  4  Mass.  R.  526.    See  also,  Bagley  v.  Wallace, 
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§  38.  The  privilege  of  the  maxim,  nullum  temptuf,  ^e.,  has  been 
extended,  in  En^and,  to  the  lessees  of  the  crown.  Thus,  A,  having 
a  lease  £rom  the  crown  for  ninety-nine  years,  and  having  been  out  of 
possession  for  more  than  twenty  years,  recovered,  notwithstanding,  in 
ejectment ;  for  it  was  adjudged,  that  A's  possession  was  that  of  the 
long,  against  whom  the  want  of  possession  could  not  be  legally  ob- 
jected. But  it  was  otherwise,  if  the  crown  gran^  the  reversion,  as, 
in  tiiat  case,  the  privilege  did  not  follow  the  grantee.^  In  Illinois,  it 
was  adjudgec^  to  extend  to  the  State  Bank.  By  the  act  creating  that 
institution,  it  was  declared  that  it  should  belong  to  the  State  of  Illinois ; 
and,  therefore,  a  debt  due  to  the  bank  was  due  to  tiie  State,  and  con- 
sequently not  barred  by  the  statute.^  But  it  was  held  in  North  Gar^ 
qlina,  that,  though  no  laches  are  imputed  to  the  State,  yet  it  is  not 


16  Seig.  &  Rawlo  (Penn.),  R.  245 ;  Commonwealth  v.  Miltenbei^r,  7  Watts  (Pemi.), 
R.  450 ;  Parkes  v.  The  St^te,  7  MIssoa.  R.  1 ;  State  v.  Ringold,  2  Har.  &  Johns. 
(Md.),  R.  87;  Hall  v.  Glittening,  2  id.  112;  Madison  Co.  v.  Bartlett,  Bre.  (HI.),  R. 
App.  30 ;  Miller  (Lessee  of)  v.  Lindsay,  1  M'Lean  (Cir.  Co.),  R.  33 ;  Parmilee  v.  Mc- 
Natt,  1  Smedes  &  Mar.  R.  179  (High  Co.  of  Errors,  Miss.) ;  Henlock  r.  Jackson,  1 
Tr.  Con.  (S.  C),  R.  135.  By  the  Revised  Statutes  of  New  York,  the  same  limitations 
of  actions  apply  to  the  State  as  to  individuals ;  but  before  their  enactment,  the  pre- 
sumptioa  of  payment  in  analogy  to  the  statute  of  limitations,  was  not  applicable  to  de- 
mands in  the  name  of  the  State.  People  v.  Supervisors  of  Columbia  County,  10 
Wend.  (N.  Y.),  R.  363.  [In  Massachusetts,  also,  the  State  stands  upon  the  same  foot- 
ing with  individuals.  Rev.  Stat.  C..119,  ^  12;  Id.  c.  120,  §  20.  That  no  time  runs 
so  as  to  bar  the  rights  of  the  State,  see  also.  Com.  v.  Hutchinson,  10  Barr  (Penn.),  466 ; 
Gore  V,  Lawson,  6  Leigh  (Va.),  258;  State  v.  Joiner,  23  Miss.  (1  Cush.),  500;  Brim- 
iield  V.  Carter,  2  Eelley  (Ga.),  143;  Com.  v.  Johnson,  6  Barr  (Penn.),  136;  Duke  v, 
Thompson,  16  Ohio,  34 ;  Hill  v.  Joselyn,  13  S.  &  M.  (Miss.),  597  ;  Walls  v.  McGee,  4 
Har.  (Del.),  108;  Bledsoe  v.  Doe,  4  How.  (Miss.),  13;  Wilson  v.  Hudson,  5  Ycrg. 
(Tenn.),  398;  Wright  v.  Swan,  6  Port.  (Ala.),  84;  Levasser  r.  Washburn,  11  Gratt. 
(Va.),  572.  But  this  principle  has  no  application  where  a  party  seeks  to  enforce  his 
private  rights  by  a  writ  of  mandamus  in  the  name  of  the  State.  Moody  v,  Flemming, 
4  Ga.  115.  But  if  the  State  and  a  party  be  jointly  interested  in  a  security,  the  statute 
is  DO  bar  to  either.  Glover  v.  Wilson,  6  Barr  (Penn.),  290.  In  New  York,  under  1 
R.  L.  184,  ^  1,  it  seems  that  the  State  b  not  barred  by  an  adverse  possession  of  forty 
years.  The  People  v.  Arnold,  4  Comst.  (N.  Y.),  508.  But  under  Stat.  1788,  c.  43, 
and  Stat.  1801,  c.  187,  a  suit  brought  in  the  name  of  the  people  to  set  aside  a  patent 
granting  land,  is  barred.  People  v.  Clarke,  5  Selden  (N.  Y.),  349.  And  in  Texas,  the 
State  may  be  barred  if  the  occupivnt  of  land  be  permitted  to  remain  in  possession  for  a 
period  of  time  fixed  by  the  laws  as  imparting  dominion  over  it.  Jones  v.  Borden,  5 
Texas,  410.] 

^  Lee  r.  Norris,  Cro.  Eliz.  331.  [The  statute  does  not  run  against  the  grantee  of  the 
State  while  the  State  has  title.    Kennedy  v.  Townley,  16  Ala.  239.] 

'  State  Bank  of  Illinois  v.  Brown,  et  al.,  I  Scam.  (HI.)*  ^'  1^^*  [Mahone  v.  Cen- 
tral Bank,  17  Geo.  111.] 
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the  case  as  to  those  bodies  to  "vrhom  ilie  execution  c(  a  public  trtist  is 
eommitted ;  and,  therefore,  where  the  cooniy  court  brought  an  action 
of  assumpsit  against  a  treasurer  of  public  buildings,  the  statute  was  a 
bar.^  Li  Ohio,  it  was  held,  that  the  statute  runs  against  a  town  or 
city.'  What  might  be  the  operation  of  the  statute  on  private  persons^  • 
in  cases  where  the  legal  estate  remains  in  the  State,  with  an  equitable 
interest  In  those  persons,  was  considered  by  the  late  Chief  Justice 
Tilghman,  of  Pennsylvania,  a  point  involving  important  consequences, 
and  would  require  great  consideration,  whenever  it  should  call  for  a 
decision.^ 

§  39.  -  Neither  are  the  statutes  of  limitation  of  the  States  binding 
upon  the  rights  of  the  government  of  the  United  States.^  In  a  wn^ 
of  error  from  a  judgment  of  the  District  Court,  in  Massachusetts,  in 
the  Circuit  Court,  before  Mr.  Justice  Story,  the  original  action  was . 
assumpsit,  brought  by  the  United  States,  for  money  had  and  received 
against  the  defendant  in  error,  as  admmistrator.  The  defendant 
pleaded :  1st.  The  general  statute  of  limitations  of  Massachusetts ; 
2d.  The  statute  limiting  suits  against  executors.  To  these  pleas  the 
defendant  demurred.  The  opinion  of  tiie  learned  judge  was  as 
follows :  ^^  The  statutes  of  Massachusetts  could  not  originally  have 
contemplated  suits  by  the  United  States,  not  because  they  were  in 
substance  enacted,  before  the  federal  constitution  was  adopted,  on 
which  I  lay  no  stress ;  but  because  it  tdasnot  within  the  legitimate 
exerdse  of  the  powers  of  (he  St€U£  legislature.  It  is  not  to  be  pre- 
sumed that  a  State  legislature  mean  to  transcend  their  constitutional 
powers ;  and,  therefore,  however  general  the  words  may  be,  they  are 
always  restrained  to  persons  and  things,  over  which  the  jurisdiction  of 
the  State  may  be  rightfully  exerted.  And  if  a  construction  could 
ever  be  justified,  which  should  include  the  United  States  at  the  same 
time  that  it  excluded  the  State,  it  is  not  to  be  presumed  tiiat  Congress 
could  intend  to  sanction  an  usurpation  of  power  by  a  State,  to  regu- 

^  Armstrong  v.  Dalton,  4  Dev.  (K.  C),  R.  568. 

'  Lessee  of  Cincinnati  v.  First  Presbyterian  Church,  8  Ohio,  K.  298.  [Kennebnnk 
V.  Smith,  9  Shep.  (Me.),  445 ;  City  of  Alton  v.  III.  Tr.  Co.  19  lU.  38.] 

'  Johnston  v.  Irwin,  3  Serg.  &  Rawl.  (Penn.),  R.  291.  [Persons  entering  upon 
lands  belonging  to  the  State  are  to  be  deemed  to  be  mere  intmders ;  yet  as  against  all 
other  persons  the  entry  will  be  a  sufficient  seisin  to  support  a  writ  of  right.  Thomas  v. 
Hatch,  3  Sumner,  (U.  S.),  170.] 

*  Swearingen  v.  United  States,  11  Gill  &  Johns.  (Md.),  373. 


CHAP,  v.]  CLAIMS  IN  FAYOE  OF  THE  STATE,  STO.  35 

late  and  co&trol  the  rights  of  the  United  States.  The  mischiefs,  too, 
of  such  a  construction  would  be  very  great.  The  public  rights,  rere- 
Bue,  and  property,  would  be  subject  to  the  arbitrary  linutations  of  tiie 
States ;  and  the  limitations  are  so  various  in  these  States,  that  the 
government  would  hold  their  rights  by  a  very  different  tenure 
in  each."  ^  Agreeably  to  this  construction  was  the  following  decision : 
B.,  a  deputy  commissary-general  of  the  United  States,  received  from 
M.,  a  deputy  quartermaster^general,  the  sum  of  ten  thousand  dollars, 
and  acknowledged  the  same  by  a  receipt  signed  by  him,  with  his 
official  description.  The  United  States,  it  was  held,  could  treat  M. 
as  their  agent  in  the  transaction,  by  making  B.  their  debtor,  and  to 
an  action  brought  against  him  for  money  had  and  received,  the  stat- 
ute of  limitations  is  no  bar.^ 

§  40.  In  a  case  in  the  Supreme  Court  of  New  York,  it  was  insisted 
that  the  rule  does  not  apply  to  a  claim  which  the  United  States  takes 
as  transferrees  from  another,  even  thou^  they  acquired  the  legal  * 
interest.  This,  the  court  said,  would  no  doubt  be  true,  if  the  statute 
had  begun  to  run  against  the  claim  while  it  was  in  the  hands  of  the 
assignor ;  but  in  the  case  at  bar  it  did  not.  The  demand  in  question 
was  a  prcmiissory  note,  of  which  the  government  of  the  United  States 
became  owner  and  holder  before  it  became  due;  and  the  statute, 
therefore,  was  no  defence  to  the  action.^  But  where  before  the  trans- 
fer to  the  United  States,  of  an  instrument  which  was  the  evidence  of 
debt,  the  term  prescribed  by  the  statute  had  elapsed,  it  can  require 
no  argument  to  show  that  the  transfer  of  such  claim  to  the  United 
States,  cannot  give  it  any  greater  validity  than  it  possessed  before  the 
transfer.^ 

§  41.  Though  the  United  States  is  a  stockholder  in  the  Bank  of 
the  United  States,  and  is  so  far  a  party  in  all  suits  to  which  the  bank 
is  a  party,  the  doctrine  of  nullum  tempu8  oecurrit  regi,  does  not  ap- 
ply to  exempt  the  bank  from  the  operation  of  the  statute  of  limita- 


1  United  States  r.  Hoar,  mipra,    [McNamee  v.  The  United  States,  6  £ng.  (Aric.), 
14S.] 

2  United  States  v.  Buifoid,  3  Peters  (U.  S.),  R.  12. 

s  United  States  v.  White,  «f  a/.,  2  HiU  (N.  Y.),  R.  59. 

^  Per  Mr.  Justice  M'Lean,  in  giving  opinion  of  the  ooort,  in  United  States  v,  Buiford, 
3  Peters  (U.  S.)>  R*  30. 
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tions ;  for  it  is  a  settled  principle^  tbat  where  a  sovereign  becomes  a 
member  of  a  trading  company,  he  divests  himself,  with  reference  to 
the  transactions  of  the  company,  of  the  prerogatives  of  sovereignty, 
and  assumes  the  character  of  a  private  citizen.^ 


1  Bank  of  the  United  States  v.  McKenzie,  2  Brockenb.  (Cir.  Co.),  B.  393.  [And  a 
county  may  set  up  the  statute  against  the  claim  of  a  constable  for  fees  for  the  service  of 
criminal  process.  County  of  Lancaster  v.  Brenthall,  29  Penn.  Bt.  R.  38.  And  so  a 
city  may  be  barred  of  then:  right  to  land,  as  in  the  case  of  removing  so  much  of  a  build- 
ing which  projects  into  the  street,  by  more  than  twenty-one  years  of  open  and  notorious 
possession  by  the  owner  of  the  encroaching  premises.  City  of  Cincinnati  v.  Evans, 
5  Ohio  (N.  S.),  594.] 
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CHAPTER   VI. 

OF  THE  COMPUTATION  OF  TIME. 

§  42.  The  rule  of  the  ciyiI  law  is  that  prescription  only  begins  to 
run  from  the  time  when  the  creditor  has  a  fiill  and  perfect  right  to 
prosecute  his  demand.^  The  same  rule  holds,  of  course,  in  respect 
to  the  legislatiye  ticts  of  limitation  of  Great  Britain  and  of  those  of 
the  United  States.  The  time  limited,  in  other  words,  is  to  be  com- 
puted from  the  time  at  which  a  right  of  entry  accrues,  and  from  the 
time  at  which  a  creditor  is  authorized  first  to  commence  a  suit.  If 
tiie  contract  is  to  paj  money  at  a  future  period,  or  upon  the  happen- 
ing of  a  certain  event,  the  statute,  it  is  very  clear,  is  inoperative, 
until  tiie  specified  period  has  elapsed,  or  the  particular  event  has  oc- 
curred ;  or  if  upon  condition,  not  until  the  condition  has  been  per- 
formed.^ In  general,  it  may  be  said  that  it  is  a  rule  in  courts  of 
equity,  as  well  as  in  courts  of  law,  that  the  cause  of  action  or  suit 
arises  when  and  as  soon  a^  the  party  has  a  right  to  apply  to  the  proper 
tribunals  for  relief.^ 

§  43.  Herein  is  presented  a  question,  which,  in  a  given  case,  might 
be  of  much  moment,  namely :  Whetiier  in  tiie  computation  of  time 


1  Erans's  Pothier,  404. 

>  2  Godb.  437 ;  Fenton  v.  Emblers,  I  W.  Bl.  R.  353 ;  Waters  v.  Earl  of  Thanet, 
2  Gale  &  Day.  R.  166 ;  Helps  v.  Wintherbotham,  2  Barn.  &  Adol.  R.  431 ;  Rhodes  v. 
Smetfanrst,  4  Me.  &  W.  R.  42 ;  Fieake  v.  Cranefeldt,  1  Mylne  &  Craig,  Ch.  R.  499 ; 
Arnold  V.  United  States,  9  Cranch  (U.  S.),  R.  104;  Miller  v,  MUler,  7  Pick.  (Mass.), 
R.  133;  Codmad  v.  Rogers,  10  id.  112;  Jacobs  v.  Graham,  1  Black.  (lud.),  R.  392, 
and  other  cases  which  wiU  be  cited  in  the  coarse  of  the  following  chapter. 

'  2  Story's  £q.  Jar.  ^  1521  a.  [The  general  rale,  as  stated  in  the  text,  is  well  set- 
tled ;  bat  the  difficalty  is  to  determine  when  the^arty  has  a  right  to  apply  to  the  proper 
txibanals  for  relief.  And  this  question  has,  perhaps,  given  rise  to  as  mach  litigation  as 
any  other  arising  ander  the  statute  of  limitations,  without,  however,  affording  the  means 
for  extracting  any  general  rale.  Its  solution  must  depend  mainly  upon  the  facts  and 
drcomstancet  in  each  particular  case.  Cases  illustrative  will  be  found  in  their  appro- 
places.    As  to  what  constitutes  commencement  of  action,  see  post,  \  ^2.] 
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under  the  statute,  the  dajr  on  which  the  cause  of  action  accrued,  is 
to  be  included  or  excluded.  If  there  is  to  be  no  fraction  of  a  day, 
the  whole  day  upon  which  an  act^  done,  or  a  liability  incurred,  must 
either  be  included  in  the  computatidn,  or  it  must  be  entirely  ex* 
eluded.^  Upon  this  point  the  deci^ons  have  been  contradictory,  and 
a  distinction  appears  to  have  been  taken  in  the  earlier  cases,  in  rda- 
tion  to  it  between  the  common  law  and  the  law-merchant.  In  the 
view  of  the  latter,  the  day  of  the  date  of  a  bill  of  exchange,  or  of  an 
acceptance,  or  of  a  promissory  note,  is  excluded.^  But  by  the  earlier 
decisions,  in  cases  of  a  different  nature,  the  day  upon  which  a  liability 
is  incurred,  is  included.  It  has  been  ssdd  by  Lord  Mansfield,  that 
the  certainty  of  a  rule  is  of  more  importance  than  the  reason  of  it ; 
and  the  truth  of  the  proposition  as  applied  to  the  present  subject, 
appears  plainly  enough.  It  must  be  left  to  the  reader  to  deduce  a 
certain  rule  fiY>m  the  condition  of  the  law  upon  the  subject,  as  it  now 
stands. 

§  44.  The  case  referred  to  in  most  of  the  subsequent  cases,  either 
with  or  without  approbation,  is  that  of  Norris  v.  The  Hundred  of 
Gautris.^  That  was  an  action  on  the  statute  of  Hue  and  Cry,  where 
the  robbery  was  laid  and  proved  to  have  been  on  the  9th  of  October, 
13  Jac.  I.,  and  it  was  held  that  the  action  brought  on  the  9th  Octo- 
ber, 14  Jac.  I.,  was  too  late.  That  is,  the  day  of  committing  the 
offence  is  to  be  included.  The  words  of  the  act  were,  "  That  no  per- 
son shall  take  any  benefit,  &c.,  except  he  or  they  so  robbed  shall 
commence  his  or  their  suit  or  action  within  one  year  next  after  such 
robbery."  It  was  held  by  Lord  Mansfield  and  the  whole  court,  in 
The  King  v.  Adderley,^  that  by  the  true  construction  of  the.  statute, 
20  Geo.  II.,  a  sheriff  is  not  liable  to  be  called  upon  to  return  process 
unless  within  six  lunar  months  after  the  expiration  of  his  office ;  and 
the  dat/  on  which  he  goes  out  of  office  is  to  be  reckoned  as  part  of  the 
six  months.     He  cites  as  authority  the  case  just  mentioned  of  Norris 


^  See  obserrations  of  the  court,  in  Sims  r.  Hampton,  I  Seig.  ft  ^wle  (Penn.),  R. 
411 ;  also  of  the  court,  in  Windsor  v.  China,  4  Greenl.  (Me.),  R.  298 ;  also  of  the  Mas- 
ter of  the  Rolls,  in  Lester  v.  Garland,  15  Yes.  Ch.  R.  248;  also  of  Washington,  J.,  in 
Pearpoint  v,  Graham,  4  Wash.  (Cir.  Co.),  R.  232. 

>  Chittj  on  Bills ;  Story  on  Bills. 

*  Hobarfs  R.  139;  8.  c.  1  Brownl.  R.  156. 

*  The  King  v.  Adderley,  Dong.  R.  463. 
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t^.  Hundred  of  Gautria  and  Bellasis  v.  Hester.^  The  statute  of  21 
James  L  c.  19,  enacts,  that  a  tr%ier  lying  in  prison  two  months,  that 
ia,  two  lunar  months,  after  an  arrest  for  debt,  shall  be  adjudged  a 
bankrupt ;  and  it  was  held,  that  the  day  of  the  arrest  was  included. 
Lawrence,  J.,  was  of  opinion,  that  it  must  be  so  included  upon  the 
authority  of  the  King  v,  Adderley,  where  he  said  the  rule  was  laid 
down  generally,  that  where  the  computation  of  time  is  to  be  made 
from  an  act  done,  the  day  on  which  such  an  act  is  done,  is  to  be  in- 
cluded.^ In  a  case  where  the  law  required  that  a  month's  notice  be 
^ven  of  an  action,  it  was  held,  that  the  month  begins  with  the  day 
on  which  notice  is  served ;  the  court  saying  that  the  case  came  ex- 
pressly within  the  rule  laid  down  in  the  King  v.  Adderley.^ 

§  45.  Jn  accordance  with  the  foregoing  decisions,  and  upon  the 
authority  of  some  of  them,  it  was  held  by  the  Supreme  Court  of 
Massachusetts,  that  the  day  on  which  a  payment  was  made  on  a  note 
was  to  be  included  in  the  calculation  of  time,  under  a  plea  of 
the  statute  of  limitations  to  an  action  on  the  note.  The  note  was 
dated  February  16,  1810,  payable  on  demand,  and  the  action  was 
commenced  on  the  Ist  of  November,  1817.  A  payment  was  made 
and  indented  on  the  note,  on  the  1st  of  November,  1811,  so  that  the 
time  of  limitation  would  begin  to  run  from  that  time.  The  question, 
therefore,  was  whether  a  promise  made  on  the  1st  of  November, 
1811,  and  sued  on  the  1st  of  November,  1817,  was  barred  as  not 
having  been  brought  within  six  years.  The  court  decided  it  was,  and 
Mr.  Justice  Jackson,  who  delivered  the  opinion  of  the  court,  said : 
^^  By  the  statute  of  li«(iitations  it  was  intended  that  the  plaintiff  should 
have  mx  full  years  and  no  more,  within  which  to  bring  his  action.  In 
this  case  he  might  have  brought  his  action  on  the  1st  ^  November, 
1811,  as  upon  the  new  promise  then  made  (supposing  that  the  action 
had  been  previously  barred  by  the  statute)  ;  and  if  he  may  also  com- 
mence on  the  first  day  of  November,  1817,  it  would  make  seven  first 
days  of  November,  in  the  six  prescribed  by  the  statute."  ^  He  cited 
as  authority,  Norris  v.  The  Hundred  of  Gautris,  and  Doug.  463,  The 


1  BeUaris  v.  Hester,  I  Lord  Rajm.  R.  280. 

3  GbitfingtDii  V.  RawUns,  3  East,  R.  407. 

*  Castle  9.  Barditt,  3  D.  &  East,  R.  623. 
•   *  Preftbf«j  V.  Wmiama,  15  Mass.  R.  193.    See  also,  little  v.  Blunt,  9  Pick.  (Mass.), 
B.  488. 
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King  V.  Adderley.  Mr.  Justice  Story,  also,  in  giving  the  opinion  of 
the  Supreme  Court  of  the  United  States,  in  1815,  considered  the 
general  rule  then  to  be,  "  that  where  the  computation  is  to  be  made 
&om  an  act  done,  the  day  on  which  the  act  is  done  is  to  be  in* 
eluded."  1 

§  46.  But  the  above  rule  was  made  the  subject  of  discussion  by 
the  counsel  and  by  the  Master  of  the  Rolls,  Sir  William  Grant,  in  the 
case  of  Lester  v.  Garland.^  The  views  taken  of  it  by  the  latter,  at 
the  counsel's  suggestion,  has  had  an  effect  upon  subsequent  decisions. 
The  following  were  the  general  views  expressed  by  the  Master  of  the 
Rolls  upon  this  subject,  in  the  case  referred  to :  ^^  It  is  said  for  the 
plaintifi^,  that  upon  this  subject  a  general  rule  has  been  by  decision 
established,  that  where  the  time  is  to  run  from  the  doing  of  an  act 
(and  for  the  purpose  of  this  question  it  must  extend  to  the  happening 
of  an  event),  the  day  is  always  to  be  included.  Whatever  cUeta 
there  may  be  to  that  effect,  it  is  clear  the  actual  decisions  cannot  be 
brought  under  any  such  general  rule.  The  presentment  of  a  bill  of 
exchange  to  the  sight  of  the  drawee,  is  an  act  done ;  and  yet  it  is 
now  settled,  that  the  day  upon  which  it  is  presented  is  to  be  excluded ; 
though  it  had  been  ruled  otherwise  by  three  judges  of  the  Court  of 
Common  Pleas,  against  the  opinion  of  Treby,  C.  J.  But  the  law  is 
now  clearly  settled  against  tliat  decision.  The  annuity  act  (Stat.  17 
Geo.  III.  c.  26),  provides,  that  the  twenty  days  shall  run  from  the 
execution  of  the  deed.  The  execution  of  the  deed  is  undoubtedly  an 
act  done ;  yet,  according  to  the  decisioijs,  the  day  upon  which  the 
deed  was  executed,  is  excluded."  The  cases  ^iuefly  relied  on,  he 
said,  to  the  contrary,  "  are  The  King  v.  Adderley,  where  tie  day  on 
which  the  sheik's  office  expired  was  held  to  be  included  in  the  six 
months,  after  which  he  is  not  to  be  called  on  to  return  process.  The 
Court  of  King's  Bench  first  thought  the  day  excluded,  but  chiefly 
upon  the  ground  that  the  act  (Stat.  20  Gteo,  II.  c.  37)  was  made  for 
the  ease  of  sherifb,  and  ought  to  be  construed  favorably  for  them, 
afterwards  determined,  that  it  was  to  be  included.  The  case  of 
Castle  V.  Burditt,  where  the  day  on  which  the  notice  was  given  was 
included  in  the  month  that  was  to  elapse  before  the  action  could  be 


1  Arnold  v.  United  States,  9  Cnmch  (U.  S.),  R.  120. 
«  15  Ves.  Ch.  R.  248. 
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brought ;  the  case  of  Glassington  v,  Rawlins,  where,  contrary  to  the 
first  opinion  of  Mr.  Justice  Lawrence,  it  was  determined,  that  in  the 
computation  of  two  montbs,  creating  an  act  of  bankruptcy,  the  day 
of  the  arrest  is  to  be  included :  lastly,  the  cases  upon  the  statute  of 
Hue  and  Cry,  in  which  the  day  of  the  robbery  is  included  in  the 
year  which  the  party  robbed  has  to  bring  his  action  against  the  Hun- 
dred, to  which  might  have  been  added,  the  case  of  continual  claim." 
"  It  is  not  necessary,"  says  the  Master  of  the  Rolls,  "  to  lay  down 
any  general  rule  upon  this  subject ;  but  upon  technical  reasoning,  I 
rather  think  it  would  be  more  easy  to  maintain  that  the  day  of  an  act 
done,  or  an  event  happening,  ought  in  all  cases  to  be  excluded,  rather 
&an  that  it  should  in  all  cases  be  included.  Our  law  rejects  fractions 
of  a  day  more  generally  than  the  civil  law  does.  The  effect  is  to 
render  the  day  a  sort  of  individual  point,  so  that  any  act  done  in  the 
compass  of  it  is  no  more  referable  to  any  one  than  to  any  other  por- 
tion of  it ;  and,  therefore,  the  act  cannot  properly  be  said  to  be 
passed,  until  the  day  is  passed."  ^ 

§  47.  Upon  the  cases  of  The  King  v.  Adderley,  Castle  v.  Burditt, 
and  Glassington  v.  Rawlins,  Mr.  Sergeant  Palmer  said  the  Master  of 
the  Rolls,  in  the  above  case,  made  an  observation  that  applied  cor^ 
rectly  to  all  those  cases  except  the  first,  namely,  that  the  act  done, 
firom  which  the  computation  is  made,  inclusive  of  the  day,  is  an  act 
to  which  the  partt/  against  whom  the  time  runs  is  privy ;  and,  as  he 
unquestionably  has  the  benefit  of  some  portion  of  the  day,  there  is 
the  less  hardship  in  constructively  reckoning  the  whole  of  it  as  a  part 
of  the  time  to  be  allowed  him ;  whereas,  in  this  case,  the  event  was 
one  totally  foreign  to  the  party  whose  time  for  deliberation  was  to 
begin  to  run  from  that  event.  In  the  case  of  a  notice,  said  the  Mas- 
r  ter  of  the  Rolls,  of  an  action  to  be  brought,  the  party  necessarily 
knows  the  time  at  which  he  is  served  with  ^<d  notice,  and  may  imme- 
diately begin  to  consider  the  propriety  of  preventing  the  action  by 
tendering  amends ;  and  the  same  observation  applied  to  the  cases  of 
the  man  robbed.^ 
■ 

^  This  case  arose  out  of  a  condition  precedent  in  a  will.  It  was  held,  that  the  six 
months  are  exclusive  of  the  day  of  the  testator's  death ;  therefore,  as  he  died  on  the 
12th  of  January,  between  eight  and  nine  in  the  evening,  a  secority  given  on  the  12th  of 
July,  about  nine  in  the  evening,  was  sufficient.  See  the  reasoning  of  the  Master  of  the 
Bolls,  in  connection  with  Mercer  v.  Ogilvie,  14  Yes.  R.  554. 

^  Beferring  to  the  robbery  in  Norris  v.  Hundred  of  Gautris. 

4* 
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§  48.  Itt  Pellew  v.  Hundred  of  Womford,^  the  act  or  event  (and 
Sir  William  Grant  puts  an  event  on  the  same  footing  as  an  act) 
was  a  fire ;  and  the  day  was  excluded  partly  on  the  principle  of  the 
suggestion  in  Lester  v.  Garland,  that  the  party  to  be  affected  was  not 
privy  to  the  occurrence.  Bayley,  J.,  in  Hardy  v,  Byle,^  recognizes 
that  principle,  and  cites  the  instance  of  a  notice  of  action  among 
&ose  in  which  the  day  should  be  included.  Where  a  contract  was 
made  for  the  sale  of  goods  to  be  paid  for  in  two  months,  the  Court  of 
Exchequer  held  that  tiie  day  of  the  contract  was  to  be  excluded. 
This,  however,  is  governed  by  the  law-iaerchant ;  but  the  authority 
of  Castle  v.  Burditt  was  questioned.^  Under  a  statute  which  directs 
that  no  attorney  shall  commence  an  action  for  his  fees  until  ^^  the  ex- 
piration of  one  month  or  more  after  he  shall  have  delivered  his  bill ; " 
the  month  is  to  be  reckoned  exclusively  of  the  day  on  which  the  bill 
is  delivered  and  the  action  brought.^  It  was  held,  under  a  statute 
which  declares  that  every  warrant  of  attorney  to  confess  a  judgment 
shall  be  filed  ^'  within  twenty-one  days  after  the  execution  of  such 
warrant,  that  the  twenty-one  days  are  to  be  reckoned  exclusively  of 
the  day  of  execution ; "  so  that  a  warrant  executed  on  the  9th  De- 
cember, and  filed  on  the  80th,  was  in  time.^  Where  it  appeared,  on 
the  face  of  a  conviction  for  an  offence  against  the  excise  laws,  that 
the  plaintiff  had  been  summoned  on  the  20th  September  to  appear 
before  the  defendant  on  the  30th  September  following,  and  not  ap- 
pearing on  that  day,  the  defendant  proceeded  to  hear  evidence,  and 
convicted  him  in  a  penalty  of  £5;  the  court  held  the  conviction  to 
be  null  and  void,  and  the  defendant  liable  in  trespass'for  issuing  a 
distress  warrant,  as  the  excise  act  (4  &  5  Will.  IV.  c.  51,  s.  19) 
requires  that  "  ten  days'  notice  at  least "  shall  be  given  to  the  party 
to  appear ;  and  the  rule  is  inflexible  to  construe  such  limitation  of 
time  as  ten  clear  days.^  The  day  on  which  a  habere  is  to  be  exe- 
cuted on  an  eviction  under  the  ejectment  statute  in  Ireland,  for  non- 
payment of  rent,  is  to  be  excliJded  in  the  computation  of  the  six 


1  9  6.  &  Cress.  R.  134.  |^ 

«  Ibid.  603. 

*  Webb  0.  Fainnaner,  3  Mees.  &  Welsb.  R.  473. 

*  Blunt  V.  Heslop,  8  Adol.  &  £U.  B.  577.  Littledale,  J. :  The  woids  being  "one 
month  or  more/'  we  must  suppose  that  the  dient  was  intended  to  have  a  full  month 
after  the  delivery  of  the  bill. 

«  Williams  v.  Bvargem,  12  Adol.  &  £1.  B.  635. 

*  MitcheU  v.  Forster,  4  Peny  &  Day.  (Q.  B.),  B.  150 ;  cited  in  26  Am.  Jurist,  146. 
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monithB  given  to  the  tenant  to  redeem ;  and  where  a  right  is  to  he 
divested,  or  a  ftnfeiture  incurred,  by  including  the  day  of  the  act 
done,  the  computation  will  make  it  exclusive.^ 

§  49.  We  here  offer  the  views  at  large  of  the  law  upon  this  sub- 
ject, of  Mr.  Justice  Washington,  as  given  by  him  in  the  case  of 
Pearpoint,  &c.  v.  Graham.^  He  said,  that,  after  a  very  laborious 
examination  of  all  the  cases,  he  thought  the  following  principles  may 
be  considered  as  settled :  ^'  Where  the  computation  of  time  is  made 
from  an  act  done,  the  day  on  which  the  act  is  performed  is  includedi 
because  ^  o^  is  the  terminvs  a  qwo  the  computation  is  to  be  made ; 
and  there  being  in  contemplation  of  law  no  fraction  of  a  day  (unless 
when  an  inquiiy  as  to  the  priority  of  acts  done  on  the  same  day 
becomes  necessary),  the  terminus  is  considered  as  commencing  the' 
first  moment  of  that  day.  Thus  is  the  rule  laid  down  in  Clayton's 
ease,^  and  recognised  in  the  cases  Castle  v.  Burditt,^  The  King  v. 
Adderley,*  Bellasis  tf.  Hester,®  Norris  v.  The  Hundred  of  Gautris.*^ 
The  only  exception  to  this  rule,  which  is  recollected,  is  established  by 
the  law-merchant,  which  considers  the  day.  on  which  a  bill  of 
exchange,  made  payable  at  so  many  days'  fflght,  is  accepted,  as 
excluded.  Where  the  expressions  are  from  the  date,  I  understand 
the  rule  to  be,  that,  if  a  present  interest  is  to  commence  from  the 
date,  the  day  of  the  date  is  included ;  but,  if  they  are  used  merely 
to«^  a  terminus  from  which  to  compute  time,  the  day  is  in  all  cases 
excluded.  Thus  a  lease  for  so  many  years,  habendum  a  data,  is  of 
the  first  description,  and  the  day  of  the  date  is  included.  But  if  the 
dee^had  been  dated  at  a  day  past,  and  the  h/Aendum  was  '  from  the 
date,'  the  day  would  be  excluded,  because  no  present  interest  passed, 
and  the  expressions  were  merely  used  for  computing  time.  So  the 
enrolment  of  a  deed  of  bargain  and  sale,  under  the  statute  of  27 
Hen.  Yin.  c.  16,  which  provides  that  such  deeds  must  be  enrolled 
within  six  months,  excluding  the  day  of  the  date,  is  in  time  (Dy.  218, 
6).  It  is  not  necessary  to  refer  to  other  cases  as  illustrations  of  the 
rule,  to  which  I  recollect  no  exceptions.    The  reason  of  the  rule  is 

1  DowUnd  9.  Foxall,  I  B.  &  Beatt^,  Ch.  R.  192. 

s  Pearpoint,  &c.  o.  Graham,  4  Wash.  (Cir.  Co.),  R.  232. 

•  5  Rep.  *  Supra. 

*  Ibid.  •  IWd. 
7  Ibid. 
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perfectly  intelligible  and  sensible.  It  is,  that,  where  words  of  equiv- 
ocal meaning  (which  these  are  admitted  to  be}  are  made  use  of,  and 
there  is  no  index  from  the  res  gestce  to  show  the  intention  of  Ihe  party 
who  used  them,  the  construction  shall  be  made  most  advantageous 
for  him  in  whose  favor  the  instrument  iA  made.  In  case  of  a  lease 
first  mentioned,  the  day  of  the  date  is  included  for  the  purpose  of 
vesting  in  the  grantee  an  estate  in  possession,  rather  than  one  in 
expectancy,  which  is  most  beneficial  to  the  grantee.  In  other  cases, 
the  day  is  excluded  for  the  same  reason ;  as  it  either  prolongs  the 
interest  of  the  grantee,  or  enlarges  the  time  in  which  he  is  required 
to  act.  This  reason,  it  must  be  admitted,  does  not  apply  to  a  bill  of 
exchange  made  payable  so  many  days  after  date,  where  the  day  is 
excluded,  though  to  the  disadvantage  of  the  person  in  whose  favor  it 
is  drawn  ;  but  this  case,  like  that  before  noticed,  depends  upon  the 
custom  of  merchants ;  and  though  it  is  not  within  the  reason  of  the 
rule,  it  is  nevertheless  within  the  rule  itself,  the  date. being  referred 
to  merely  to  denote  the  period  from  which  the  time  of  payment  is  to 
be  computed."  ^ 

§  50.  Chief  Justice  Tilghman,  of  the  Supreme  Court  of  Pennsyl- 
vania, in  the  case  of  Sims  v.  Hampton,^  gave  an  elaborate  opinion 
upon  the  same  disputed  question.  He  remarked,  that  the  adjudged 
cases  were  not  to  be  reconciled ;  but  came  to  the  conclusion  only, 
upon  a  carefiil  investigation  of  them,  that  the  day  on  which  the  act»is 
done  has  been  included  or  excluded,  as  the  nature  of  the  case  indica- 
ted to  the  court  the  propriety  of  a  rigorous  or  liberal  construction. 
The  point  decided  in  the  case  was,  that,  in  computing  the  twjsniy 
days  allowed  by  the  arbitration  statute  of  that  State  for  an  appeal, 
the  day  on  which  it  is  entered  is  excluded.  In  Bigelow  v.  Wilson,* 
in  the  Supreme  Court  of  Massachusetts,  the  court  took  a  view  of  the 
contradictory  decisions,  and  decided,  that  the  day  on  which  a  deed  of 
an  equity  of  redemption  was  executed  by  an  officer  who  sold  it,  was 


1  The  decision  in  this  iase  was,  that  the  day  on  which  an  assignment  by  a  debtor  of 
all  his  effects  was  made,  is  to  be  excluded.  The  instrument  was  for  the  benefit  of  such 
creditors  as  should  release  their  debts  in  sixty  days  from  the  date.  If  any  of  the  cred- 
itors, it  was  held,  release  on  the  sixty-Jirsi  day,  the  preceding  day  falling  on  Sunday,  he 
is  too  late.    He  should  have  released  on  the  sixtieth,  or  on  some  prior  day. 

2  Suns  V.  Hampton,  1  Serg.  &  Rawle  (Penn.),  R.  411. 
«  Bigelow  V,  Wilson,  3  Pick.  (Mass.),  R.  458. 


CHAP.  VL]  of  the  computation  OP  TIMB.  46 

to  be  excluded,  in  computing  tiie  year  within  whicli  it  was  by  law 
redeemable.  In  Windsor  v.  China,^  in  Maine,  the  decision  was 
([accompanied  with  an  elaborate  opinion),  that,  in  the  computation  of 
time  firom  an  act  done,  the  day  on  which  the  act  is  done  will  be  exclu- 
ded; and,  therefore,  in  the  computation  of  time  mentioned  in  a 
statute  in  respect  to  the  notice  of  the  removal  of  a  pauper,  the  day 
of  giving  the  notice  is  to  be  excluded.  It  is  considered,  in  Indiana, 
to  be  the  general  rule,  that  where  the  computation  of  time  is  to  be 
made  from  an  act  done,  the  day  on  which  the  act  is  done  is  to  be 
excluded.^  In  New  York,  it  was  held,  in  Fairbanks  v.  Wood,®  that 
the  day  on  which  the  Revised  Statutes  of  the  State  took  effect  ought 
to  be  excluded,  in  the  calculation  of  the  six  years.  In  another  case, 
it  was  held,  that,  where  the  computation  of  time  in  a  statute  is  to  be 
firom  an  act  done,  the  first  day  should  be  excluded ;  and  this  was  in 
reference  to  a  statute  prescribing  the  time  within  which  an  appeal 
should  be  brought  firom  a  justice's  court.*  Chancellor  Walworth,  in 
Vandenberg  v.  Van  Rensellaer,*  held,  that,  where  a  proceeding  in  a 
cause  is  required  to  be  had  within  a  limited  time, —  as,  within  a 
certain  number  of  days  fi*om  and  after  the  entry  of  an  order,  or  the 
service  of  a  notice  or  other  paper,  —  the  whole  of  the  first  day  is  to 
be  excluded.  But,  where  a  previous  notice  of  a  motion,  or  other  pro- 
ceeding, is  required  to  be  given,  the  whole  of  the  day  on  which  the 
notice  is  served  is  included  in  the  computation  of  time,  and  the  day 
upon  which  the  motion  is  to  be  made,  or  other  proceeding 'had,  is 
excluded.* 


1  Windsor  v.  China,  4.Greenl.  (Me.),  B.  298.  * 

>  Jacobs  P.  Graham,  1  Blackf.  (Ind.),  H.  392. 
«  Fairbanks  v.  Wood,  17  Wend.  (N.  Y.),  R.  329. 

*  Dean,  Ex  parte,  2  Cowen  (N.  Y.),'R.  605 ;  [Lang  v,  Phillips,  27  Ala.  311 ;  Eimm 
V.  Osgood,  19  Mis.  (4  Bennett),  60.] 

^  Yandenboig  v.  Van  RenseUaer,  6  Paige  (N.  Y.),  Ch.  R.  147. 

*  See  also,  Jackson  v.  Yalkenburgh,  where  it  was  held,  that  in  compnting  time 
given  hj  a  statute  (as  for  advertising  for  six  months),  both  the  first  and  last  dajs  are 
never  reckoned  inclnsive.  8  Cowen  (N.  Y.),  R.  260.  [It  has  been  held  in  a  recent 
caae  in  Missouri,  where  goods  were  delivered  to  a  vessel  under  special  contract,  that  the 
Hen  on  the  vessel  attaches  on  the  day  of  the  delivery,  and  that  the  day  of  the  delivery 
of  the  last  parcel  should  be  excluded  in  estimating  the  time  when  the  statute  of  limita- 
tions begins  to  run.  Steamboat  Mary  Blane  v.  Beehler,  12  Mis.  477.  And  this  rule 
of  excluding  the  day  of  the  act  from  which  a  future  time  is  to  be  'ascertained,  is  appli- 
cable as  well  to  statutes,  and  proceedings  under  them,  as  to  contracts,  wills,  and  other 
instruments.  Weeks  v.  HaU,  19  Conn.  376 ;  ComeU  v.  Moulton,  3  Denio  (N.  Y.),  12. 
It  is  impossible  to  reooncile  the  decisions  either  with  the  rule  of  inclusion  or  of  excln- 
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§  61.  When  months  are  mentioned  in  a  statute,  they  are  to  be  con- 
sidered lunar ;  ^  and  it  was  held,  that  the  six  months  mentioned  in 
relation  to  the  foreclosure  of  mortgages  in  New  York,  are  lunar 
monUis.^  In  Snyder  v.  Warren,*  however,  words  were  found  in  the 
statute,  which,  in  the  opinion  of  the  court,  showed  tibat  calendar 
months  were  intended.  There,  one  year  was  mentioned  as  the  time 
for  the  defendant  to  redeem;  and  then,  months  being  immediately 
after  mentioned,  they  were  construed  ,to  mean  calendar  months.  But, 
in  respect  to  bills  of  exchange,  promissory  notes,  and  other  mercantile 
contracts,  a  month  in  all  cases  means  a  calendar  month,  by  the  law- 
merchant.^ 


sion.  Whether,  m  the  computation  of  time,  the  day  on  which  an  act  is  done  or  an 
event  happens,  is  to  he  included  or  excluded,  depends  upon  the  drcumstances  and 
reason  of  tlie  thing,  so  that  the  intention  of  the  parties  may  be  effected.  Such  a  con- 
struction should  be  given  as  will  operate  most  to  the  ease  of  the  party  entitled  to  favor, 
and  by  which  rights  will  be  secured  and  forfeitures  avoided.  This  is  said  to  be  tlie  nile 
in  O'Connor  r.  Towns,  I  Texas,  107,  and,  besides  being  sensible  in  itself,  is  probably 
as  accurate  a  statement  of  the  result  of  all  the  cases  as  can  be  made.  Whether  the  day 
of  the  service  of  process  is  to  be  included  or  excluded,  see  King  v.  Bowdall,  2  Sand. 
(N.  Y.),  Sup.  Ct.  131 ;  Ditty  v.  Zeigler,  1  Greene  (Iowa),  164 ;  Temple  v.  Carsters, 
id.  492;  Hollis  v.  Franpois,  1  Texas,  118;  Vairin  r.  Edmondson,  5  Gilm.  (Bl.),  270; 
Barto  V.  Abbe,  16  Ohio,  408.  As  to  notices  to  quit,  see  Aiken  t\  Appleby,  1  Morris 
(Iowa),  8.] 

1  Parsons  v,  Chamberlin,  4  Wend.  (N.  Y.),  B.  512 ;  [Hives  v.  Gutiirie,  1  Jones  (N. 
C),  84.] 

*  Loring  V,  Hulling,  15  Johns.  (N.  Y.),  R.  120. 
«  Snyder  v,  Warren,  2  Cowen  (N.  Y.),  R.  518. 

*  Thomas  v.  Shoemaker,  6  Watts  &  S.  (Penn.),  R.  179  ;  1  Johns.  Cases,  200.  -On 
the  subject  of  months,  we  thought  we  might  do  a  service  to  the  reader  by  extracting  the 
following  from  "  Bouvier's  Law  Iftctionary,"  a  work  which  indicates  great  industry  and 
research  on  the  part  of  the  author,  and  is  highly  valuable  as  a  work  of  reference : 

"  Month  is  a  space  of  time  variously  computed,  as  it  is  applied  to  astronomical,  civil, 
or  solar,  or  lunar  months.  The  astronomical  month  contains  one  twelfth  part  of  the 
time  employed  by  the  sun  in  going  through  the  zodiac.  In  law,  when  a  month  is  men- 
tioned, it  is  never  understood  to  mean  an  astronomical  month.  The  civil  or  solar 
montii  is  that  which  agrees  with  the  Gregorian  calendar ;  and  these  months  are  known 
by  the  names  of  January,  February,  March,  &c.  They  are  composed  of  unequal  por- 
tions of  time.  There  are  seven  of  thirty-one  da3r8  each,  four  of  thirty,  and  one  which 
is  sometimes  composed  of  twenty-eight  days,  and,  in  leap-years,  of  twenty-nine.  The 
lunar  month  is  composed  of  twenty-eight  days  only.  When  a  law  is  passed,  or  con- 
tract made,  and  the  month  is  expressly  stated  to  be  solar  or  civil,  which  is  expressed  by 
the  term  calendar  month,  or  when  it  is  expressed  to  be  a  lunar  month,  no  difficulty  can 
arise ;  but,  when  time  is  given  for  the  performance  of  an  act,  and  the  word  month, 
simply,  is  used,  so  that  the  intention  of  the  parties  cannot  be  ascertained,  then  the  ques- 
tion arises,  How  shall  the  month  be  computed  ?  By  the  law  of  England,  a  month 
means,  ordinarily,  in  common  contracts,  as  in  leases,  a  lunar  month ;  a  contract,  there- 
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§  52.  When  a  thing  is  ordered  by  a  particular  day,  that  day,  it 
seems,  is  excluded ;  for  it  is  .with  the  view  of  having  the  use  of  it  on 
that  day.  An  illustration  given  is,  that  a  coat  is  ordered  by  Sunday, 
with  a  view  of  wearing  it  to  church.^  And  a  contract  to  complete 
any  work  by  a  certain  time,  means,  that  it  shall  be  done  b^ore  that 
time. 

§  53.  ^tonte?' means  twenty-four  howr%;  for  an  instant  is  not  to 
be  considered  in  law,  as  in  logic,  a  point  of  time,  and  no  parcel  of 
time.^  In  New  Hampshire,  when  a  computation  is  to  be  made  from 
an  act  done,  or  from  the  time  of  an  act  done,  the  day  when  the  act  is 
to  be  done  is  to  be  included  ;^  thou^,  in  computation  of  time  from 


fore,  made  for  a  lease  of  land  for  twelve  months,  would  mean  a  lease  of  fort^-eight 
weeks  only.  2  Bl.  Com.  141 ;  6  Co.  R.  62 ;  6  T.  R.  224.  A  distinction  has  been 
made  between  '  twelve  months '  and  a  '  twelvemonth ; '  the  latter  has  been  held  to  mean 
a  jear.  6  Co.  R.  61.  Among  the  Greeks  arid  Romans,  the  months  were  lunar;  and 
probably  the  mode  of  computation,  adopted  in  the  English  law,  has  been  adopted  from 
the  codes  of  those  countries.  QeJ  dn  Lois,  Rom,  mot  Mois.  But,  in  mercantUe  con- 
tracts, a  month  simply  signifies  a  calendar  mon& ;  a  promissoiy  note  to  pay  money 
in  twelve  months  would  therefore  mean,  a  promise  to  pay  in  one  year,  or  twelve  calen- 
dar months.  Chit,  on  Bills,  406;  1  Johns.  Cas.  99;  3  B.  &  B.  187;  1  M.  &  S.  111. 
Li  general,  when  a  Statute  speaks  of  a  month,  without  adding  '  calendar,'  or  otiber 
words  showing  a  clear  intention,  it  shall  be  intended  a  lunar  month.  Com.  Dig.  Ann 
B;  4  Wend.  512.  See  2  Cowen,  518;  Id.  605.  In  all  legal  proceedings,  as  in  com- 
mitments, pleadings,  &c.,  a  month  means  four  weeks.  3  Burr.  R.  1455;  1  Bl.  R. 
450 ;  Doug.  R.  446,  463.  In  Pennsylvania  and  Massachusetts,  and  perhaps  some  other 
States  (1  Hill.  Ab.  118,  n.),  a  month  mentioned  generally  in  a  statute  has  been  con- 
strued to  mean,  generally,  a  calendar  month.  2  Dall.  R.  302 ;  4  id.  143 ;  4  Mass.  R. 
461 ;  4  Bibb,  R.  105.  [So  in  Virginia,  Brewer  v.  Harris,  5  Gratt.  (Va.),  285.]  In 
Eng^d,  in  the  ecclesiastical  law,  months  are  computed  by  the  calendar.  3  Burr.  R. 
1455 ;  1  M.  &  S.  HI.  In  New  York,  it  is  enacted,  that  whenever  the  term  '  month '  or 
'  months '  is  or  shall  be  used  in  any  statute,  act,  deed,  verbal  or  written  contract,  or  any 
public  or  private  instrument  whatever,  it  shall  be  considered  to  mean  a  calendar,  and 
not  a  lunar  month,  unless  otherwise  expressed.  Rev.  Stat,  part  I.  ch.  19,  tit.  1,^4. 
Vide,  generally,  2  Sim.  &  Stu.  476;  2  A.  E.  Marsh.  R.  245;  3  Johns.  Ch!  R,  74; 
2  Campb.  294;  1  Esp.  R.  146;  6  T.  R.  224;  1  M.  &  S.  Ill ;  3  East,  R.  407 ;  4  Mooie, 
465;  1  Bl.  R.  150;  1  Ring.  307;  8.  c.  8  Eng.  C.  L.  R.  328;  1  Str.  652;  6  M.  &  S. 
227 ;  3  Brod.  &  B.  187 ;  a.  c.  7  Eng.  C.  L.  R.  404." 
^  Curia,  in  Rankin  v.  Woodworth,  3  Penn.  R.  48. 

'  Tidd's  Pr.  503,  note;  Co.  Litt.  185,  h.    And  see  note  to  the  case  of  Jackson  v, 
Eddy,  2  Cowen  (N.  Y.),  R.  598. 

.     *  BUke  V.  Crowninshield,  9  N.  Hamp.  R.  304.    In  general,  the  rule  has  been,  that 
the  computation  from  an  act  done  must  include  the  day  on  which  it  was  done,  but  that 

from  the  day  of  the  date  of  the  act  excludes  the  day.    A  distinction  has  always  boen 
taken  betvreen  cases  where  the  injury,  as  matter  complained  of,  was  done  to  the  plaintiff 
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a  date,  or  from  the  day  of  a  date,  the  day  of  the  date  is  to  be  ex- 
cluded. 


himself,  or  in  his  presence,  so  that  he  mnst  know  it  immediately,  on  the  same  day,  and 
cases  where  the  defendant  was  absent  at  the  time,  and  might  not  hear  of  it  till  after- 
wards. 3  Chitty's  Pr.  109.  As  to  fractions  of  days,  although  it  is  an  ancient  majum, 
that  in  law,  there  is  no  fraction  of  a  day,  yet  that  fiction  no  longer  prevails,  when  it 
becomes  essential  for  the  purposes  of  justice  to  ascertain  the  exact  hour  or  minnte. 
Besides  the  opinion  of  Washington,  J.,  before  cited,  in  Pearpoint,  &c,  to  this  effect,  see 
Chitty,  supra,  111 ;  note  a  to  £x  parte  D'Obree,  8  Yes.  (Simm.  ed.),  83;  In  the  mat- 
ter of  Richardson,  2  Story  (Cir.  Co.),  R.  571.  [Cornell  r.  Moulton,  3  Denio  (N.  Y.), 
12;  Ferris  v.  Ward,  4  Gilm.  (Dl.),  499;  Whittaker  v.  Wisley,  9  Eng.  L.  &  Eq.  457  ; 
Lang  17.  Phillips,  27  Ala.  311.  But  although  divisions  of  a  day  are  allowed  to  make 
priorities  in  questions  concerning  private  acts  and  tranaactions,  they  are  never  allowed 
to  make  priorities  in  questions  concerning  public  acts,  such  as  legislative  acts  or  public 
laws,  or  such  judicial  proceedings  aa  make  matter  of  record.  Per  Prentiss,  J.  In  re 
Wellman,  5  Washb.  (20  Vt.)  653 ;  8.  c.  7  Law  R.  25,  where  the  whole  subject  of  pri- 
orities is  reexamined  with  great  learning  and  ability  after  the  decision  In  the  matter  of 
Richardson  and  the  doctrine  in  that  case  denied.  But  see  Whittaker  v.  Wisley,  M 
supra.]  As  it  respects  the  practice  of  the  Supreme  Courts  of  law  in  England,  it  has 
been  fixed  by  the  general  rule  of  all  the  courts,  Hil.  T.  2  W.  IV.  reg.  8  (8  Bmg.  R. 
307,  308),  which  ordered  that,  "in  all  eases  in  which  any  particular  number  of  days, 
not  bemg  ea^pressed  to  be  clear  days,  is  prescribed  by  the  rules  and  practice  of  the 
courts,  the  same  shall  be  reckoned  exclusively  of  the  Jirst  day,  and  indusiveiy  of  the  last 
day,"  unless  the  last  shall  happen  on  Sunday,  or  on  holidays,  in  which  case  "  the  time 
shall  be  reckoned  exclusively  of  that  day  also.''  Note  b  to  Lester  v.  Garland,  supra,  by 
Mr.  Sumner,  in  his  lalo  valuable  edition  of  Yesey's  Reports,  Boston,  1844. 


f 

♦ 


OUP.  Vn.]  WJOtT  OF  PBR60]fS  TO  SUB,  BTO.  49 


CHAPTER   VII. 

WANT  OP  PERSONS  TO  SUE  AND  BE  SUED. 

§  54.  The  term  "  cause  of  action "  implies  not  only  a  right  of 
action,  but  also  that  there  is  some  person  in  existence  who  is  qualified 
to  institute  process.  In  accordance  with  the  maxim  of  the  civil  linv^, 
"  Contra  non  vcdentem  agere  non  currit  prceBcriptio^^^  there  must  be 
a  person  to  sue.  Where  there  is  no  person  to  sue,  no  laches  can  be 
imputed,  and,  applying  in  such  case  the  statute  of  limitations,  would 
be  extreme  injustice,  and  contrary  also  to  the  conclusions  of  reason, 
that  they  were  in  the  mind  of  the  le^ature  in  enacting  the  statute.^ 

§  56.  Upon  this  subject,  the  case  of  Murray  r.  The  East  India 
Company,^  seems  to  have  been  regarde4las  a  leading  case,  and  to 
have  been  relied  on  as  a  precedent,  both  in  England  and  in  the 
United  States.  In  that  case,  the  action  was  brought  by  an  adminis- 
trator, with  a  will  annexed,  of  goods  left  imadministered  by  a  former- 
administrator  (but  might  be  considered  as  brought  by  first  adminis- 
trator), on  several  bills  of  exchange  accepted  by  the  defendants,  who 
pleaded,  that  the  cause  of  action  did  not  accrue  within  six  years; 
before  the  commencement  of  the  action;  and  the  plaintiff  replied 
generally  to  the  contrary.  The  bills  were  made  payable  to  Mr.  H., 
and  were  accepted  after  his  death,  being  presented  through  an  unau- 
thorized channel,  and  before  any  administration  was  granted.  The 
acceptance  of  the  bills  and  the  day  of  payment  were  more  than  six 
years  before  the  commencement  of  the  suit,  but  the  granting  of  the  first 
administration  wa^  less  than  six  years  before.  Thus,  the  general 
question  of  law  was,  did  the  time  of  limitation  prescribed  by  the 
statute  of  James  begin  to  run  from  the  date  of  the  defendants'* 


1  Potfaier,  Traite  de«  Obligations,  645 ;  Ibid. ;  Traite  de  Prescrip.  j  Ayraud  v.  Babiii>» 
19  Mart.  (LoniB.),  R.  47 ;  Moigan  v.  RobinBon,  12  id.  76. 
^  See  Richards  v.  Maryland  Ins.  Co.,  8  Cranch  (U.  S.),  R.  84. 
*  Murray  v.  The  East  India  Co.,  5  Bam.  &  Aid.  R.  204. 
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acceptance,  or  the  day  of  payment,  at  which  time  there  was  no  person 
in  existence  who  could  acquire  a  right  of  action  by  the  acceptance 
and  non-payment,  or  from  the  date  of  the  first  administration,  whereby 
a  person  was  brought  into  existence  who  might  acquire  a  right  of 
action  by  the  non-payment  ?  The  court  were  of  opinion,  that  the 
time  of  limitation  did  not  begin  to  run  until  the  grant  of  the  adminis- 
tration. Independently  of  authority,  they  considered,  that  it  could 
not  be  said  that  a  cause  of  action  existed,  unless  there  be  also  a 
person  in  existence  capable  of  suing ;  and  that  the  object  of  the  stat- 
ute was  manifest  both  to  limit  the  time  of  entry  upon  land  and  a  suit, 
to^a  person  in  esse  capable  of  entering  or  suing.^  In  a  case  in 
equity,  a  suit  for  an  account  of  the  rents  and  profits  of  real  estate 
having  become  abated  by  the  plaintifi^s  death,  after  answer,  but 
before  the  decree,  the  plaintifif's  personal  representatives,  more  than 
six  years  afterwards,  filed  a  bill  of  revivor j  to  which  the  personal  rep- 
resentatives of  the  original  defendant,  who  had  also  died,  pleaded  the 
statute  of  limitations,  but  did  not  state  in  his  plea  that  six  years  had 
elapsed  sinc^  representation  had  been  taken  out  to  the  ori^al  plain- 
tiff: the  plea  was  overruled.  The  Master  of  the  EoUs  cited  as 
authority  Murray  v.  EasAndia  Company,  which  he  considered  to 

1  Tho  court  referred  to  an  old  analogoos  ca«e  (Gary  v,  Stephenson,  reported  in  SaUc- 
eld,  421),  and  to  Sanfoid's  case  (dted  in  Cro.  Jac.  61).  Tho  latter  arose  under  the 
Btatate  of  tines,  4  Hen.  VU.  A  term  of  years  was  granted  in  remainder,  expectant  on 
another  existing  term ;  before  the  expiration  of  the  first  term,  the  grantee  died ;  at  tlie 
expiration  of  tho  first  term,  the  lessor  entered,  and  levied  a  fine  before  administration 
granted;  tho  five  years  passed,  administration  was  granted,  and  resolved,  that  tjie 
administrator  should  have  fivo  years,  for  none  had  a  right  of  entry  before.  Gary  v. 
Stephenson  was  precisely  the  same  as  Marray  v.  East  India  Go.  It  was  an  action  of 
asgumpsit  for  money  had  and  received,  brought  against  one  who  had  received  money 
belonging  to  the  estate  of  tho  intestate,  after  his  death,  and  before  administration  granted, 
the  receipt  being  more  than  six  years  before  the  action,  bat  the  grant  of  the  administra- 
tion within  six  years.  The  opinion  of  tho  court  was,  that  tlic  time  of  limitation  did 
not  begin  to  run  until  the  grant  of  the  administration.  The  suit  appeared,  however,  to 
have  gone  off,  or  tho  plaintiff  to  have  failed  upon  a  supposed  defect  in  his  replication. 
The  opinion  of  tho  court,  in  Murray  v.  East  India  Go.  was,  that  statutes  of  limitation, 
being  aU  in  pari  materia^  ought  to  receive  a  miiform  construction.  [By  the  law  of 
France  the  statute  begins  to  run  on  the  death  of  the  intestate  without  reference  to  the 
appointment  of  an  administrator ;  and  it  is  said  that  parties  having  claims  against  tho 
estate  must  see  to  it  that  an  administrator  is  appointed,  so  that  they  may  sue  if  need  be. 
So,  if  tho  estate  holds  claims  against  third  persons,  it  is  no  less  the  duty  of  creditors  to 
see  to  the  appointment  of  an  administrator,  who  may  sue ;  and  if  anyl)ody  is  to  sofier 
by  negligence  or  delay  in  this  respect,  it  shall  be  the  creditor  and  not  the  third  person, 
who  has  no  power  to  procure  the  appointment  of  an  administrator.  Gode  Civil,  Art. 
2258,  2259.    Dalloz.  Diet,  de  Jur,  Tit.  Prescription  Cim'le,  622,  623.] 
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decide,  that  ihe  statute  does  not  begin  to  run  until  administration  has 
been  obtained ;  and,  in  the  case  before  him,  the  plea  did  not  allege 
iiiBt  there  were  personal  representatives  of  the  origbal  plaintiff  at  any 
time  after  his  death,  until  tiie  filing  of  the  bill  of  revivor.^ 

§  56.  In  these  cases,  however,  if  the  statute  has  once  begun  to 
run  in  the  lifetime  of  the  testator  or  intestate,  it  does  not  cease  run- 
ning during  the  period  which  may  elapse  between  his  death  and  the 
time  at  which  a  personal  representative  is  constituted  and  duly  qual- 
ified. It  was  so  expressly  held  at  law,  in  England,  in  Rhodes  v. 
Smetimrst,^  and  in  equity,  in  Freake  v,  Cranefeldt ;  ^  in  which  latter 
case,  the  Chancellor  said,  it  would  be  absurd  to  hold,  that,  if  t!he 
debtor  died  only  one  day  before  the  six  years  were  out,  the  creditor 
was  to  have  another  period  of  six  years,  within  which  to  enforce  his 
demand.    A  like  decision  has  been  made  in  South  Gafolina.^ 


1  Perry  v.  Jenkins,  1  Mylne  &  Craig,  Ch.  1^  118.  The  preciso  point  decided  in 
Morray  v.  East  India  Co.,  and  with  reference  to  that  case,  decided  in  Stui^s  r.  Sher- 
wood, 15  Conn.  K.  149.  Other  American  decisions,  that  there  must  be  on  administia- 
tor  or  execator  appointed  :  Hansford  v.  Elliott,  9  Leigh  (Yiig.),  R.  79 ;  Ruff's  Adm'r 
p.  Bull,  7"H.  &  Johns.  (Md.),  R.  14 ;  Fishwick  v.  Sowell,  4  id.  393;  Grubb's  Adm'r  v. 
Clayton's  ExV,  2  Hayw.  (N.  C),  R.  378;  Wanham  v.  Mohawk  Ins.  Co.,  13  Wend. 
(N.  Y.),  R.  267;  Geiger  v.  Brown,  4  M'Cord  (S.  C),  R.  423;  Witt  ».  Elmore,  2 
Bail.  (S.  C),  R.  595.  If  a  surety  pays  the  debt  of  his  principal,  after  the  death 
of  the  latter,  and  when  no  letters  of  administration  have  been  taken  oat  upon 
his  estate,  the  statute  does  not  begin  to  run  until  letters  of  administration  arc  taken 
out.  Levering  r.  Rittenhonse,  4  Whart.  (Penn.),  R.  130.  [King  v,  Augh^,  3 
Strob.  (S.  C),  Eq.  149;  Conyers  v.  Keenan,  1  Kelley  (Ga.),  379;  Buclin  v.  Eord, 
5  Barb.  (N.  Y.),  s.  €.  393;  Lewis  v.  Broadwell,  3  McLean  (U.  S.),  568;  Polk  v. 
Allen,  19  Miss.  467 ;  Wood  v.  Ford,  29  Miss.  57.  An  action  brought  by  one  who 
is  appointed,  in  Massachusetts,  administrator  of  the  estate  of  an  inhabitant  of 
another  State,  within  twenty  years  from  the  time  of  the  death  of  such  inhabitant,  is  not 
barred  by  the  statute  of  limitations,  if  the  action  be  commenced  within  two  years  after 
the  appointment  of  such  administrator,  although  a  previous  administrator  had  been 
appointed  in  the  State  of  which  the  deceased  was  an  inhabitant,  the  previously-appointed 
administrator  having  no  right  to  sue  in  Massachusetts.  Gallup  v.  GraUup,  11  Met. 
(Mass.),  445.  And  Hobart  v.  Conn.  Turnpike  Co.,  15  Conn.  145  ;  and  Lee  v.  Gauze, 
2  lied.  (N.  C),  44,  are  to  the  same  effect.  If  a  claim  be  sold  by  an  order  of  court, 
invalid  for  want  of  jurisdiction,  by  an  administrator  in  chief,  the  statute  as  against  the 
porchaser  does  not  begin  to  run  until  the  appointment  of  a  succeeding  administrator. 
Wyatt  V.  Rambo,  29  Ala.  510.] 

^  Rhodes  v.  Smethurst,  4  Mees.  &  Welsh.  R.  42. 

*  Freake  v.  Cranefeldt,  8  Mylno  &  Craig,  Ch.  R.  455. 

*  M'CuUough  V.  Speed,  3  M'Cord  (S.  C),  R.  455.  [Frost  v.  Frost,  4  Edw.  (N.  Y.), 
Cb.  733 ;  Abbott  v.  McElroy,  10  S.  &  M.  (Miss.),  100.  In  Missouri,  under  the  statute 
requiring  actions  against  administrators  to  be  brought  within  three  yean  from  the  timo 
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§  57.  Murray  v.  Th%  East  India  Company  was  cited  and  relied 
upon  by  the  counsel  in  the  case  of  Ferguson  v.  PyfiFe,  in  the  House 
of  Lords,^  in  which  it  was  determined,  that,  where  a  creditor  of  a 
firm  in  India  died  there  before  his  right  of  action  was  barred  by  lapse 
of  time,  and  his  personal  representative  in  Scotland  brought  an 
action  there  against  a  partner  of  the  firm  twenty-three  years  after  the 
creditor's  death,  the  English  statute  of  limitations  did  not  take  effect, 
the  action  having  been  brought  within  six  years  after  English  probate 
or  letters  of  administration  were  taken  out  to  the  deceased  creditor. 
The  decision  partakes  of  lex  fori.^ 

§  58.  In  the  Superior  Court  of  Georgia,  the  court  held,  referring 
to  Murray  v.  The  East  India  Company,  that  when,  during  the  exist- 
ence of  a  partner Bhip J  one  of  the  partners  dies,  the  statute  does  not 
commence  running  in  favor  of  the  surviving  partner  until  there  is  an 
administrator  on  the  estate  of  the  deceased  partner.  The  court,  in 
4}his  case,  admitted  the  propqpition  of  the  counsel,  that  when  the  stalr 
ute  once  begins  to  run,  no  subsequent  disability  will  stop  it,  but  de- 
nied the  fact  that  any  cause  or  right  of  action  accrued  in  the  lifetime 
of  the  intestate  against  his  copartner,  there  being  no  pretence  of  any 
misunderstanding  between  them.s 

§  59.  By  the  Supreme  Court  of  Missouri,  in  a  case  where  it  ap- 
peared that  there  could  have  been  no  final  settlement  of  the  estate 
and  interest  of  an  intestatej^imtil  after  the  death  of  his  widow,  when 
certain  reversionary  interests  (three  slaves)  for  the  first  time  became 


•of  granting  letters,  where  the  cause  of  action  accrues  after  the  granting  letters,  the 
action  may  be  brought  any  time  within  three  years  after  the  cause  of  action  accrues. 
Finney  v.  State,  9  Mis.  227.  And  the  statute  does  not  apply  where  the  administrator 
has  not  given  notice  that  letters  of  administration  have  been  granted.  Wiggins  v.  Lot- 
■ering,  9  Mis.  262.  And  a  plea  of  the  statute  by  an  administrator  should  aver  that 
notice  has  been  given.  Ibid.  But  in  Cawthome  v.  Weisinger,  6  Ala.  714,  it  was  held, 
that  the  statute  begins  to  run  from  the  date  of  the  letters  testamentary,  and  not  from 
the  date  of  publication  of  notice.  And  the  statute  continues  to  run  notwithstanding 
the  death  of  the  administrator.  Popkin  v.  Hewlett,  17  Ala.  291 ;  Mills  v.  Glover,  22 
Creo.  319.  Or  his  removal  from  the  State.  Lowe  v.  Jones,  15  Ala.  545.] 
1  SClaik&Finn.B.  121. 

*  See  post,  as  to  lex  forty  Chap.  VIII. 

*  Gardner,  Adm'r,  v.  Cummings,  &c.,  Ex'm,  Dedsions  of  Supreme  Court  of  Geor- 
gia, Part  I.,  containing  reports  of  cases  of  1S42.     [Spann  v.  Fox,  1  Geo.  Deds.  1.] 
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available  to  his  adnunistrator,  it  was  determined,  that  the  statute  had 
zH)t  run  so  as  to  bar  the  right  of  the  administrator  to  sue.^ 

§  60.  Where  money  is  lent  by  a  feme  covert^  haying  a  separate 
estate,  to  her  husband,  the  statute  does  not  begin  to  run  against  the 
debt  until  the  death  of  the  husband ;  for,  on  account  of  the  unity  of 
husband  and  wife,  the  latter  cannot  sue  the  former.^ 

§  61.  In  Leasure  v.  Maholiing  Township,  the  Supreme  Court  of 
Pennsylvania,^  the  plaintiff  having  been  the  supervisor  of  the  said 
township  for  the  years  1819  and  1821,  his  accounts  were  settled  by 
the  auditors  each  year,  and  a  balance  was  found  to  be  due  to  the 
plaintifi^  for  which  the  suit  was  brought,  by  authority  of  a  special  act 
of  assembly,  passed  the  16th  of  June,  1836.  On  the  trial,  the  plain- 
tiff gave  in  evidence  the  settlements  of  his  accoimts,  and  then  offered 
in  evidence  a  settlement  of  them  again  by  the  auditors  for  the  year 
1831.  This  was  objected  to  in  the  court  below,  on  the  ground  that 
the  auditors  of  1831  had  no  authority  to  examine  or  allow  the  ac- 
counts for  the  years  1819  and  1821,  and  the  court  below  rejected  the 
offer,  and  instructed  the  jury  that  the  statute  of  limitations  was  a  bar 
to  the  plaintiff's  recovery.  The  judgment  was  reversed,  Kennedy, 
J.,  who  delivered  the  opinion  of  the  court,  observing :  "  In  this " 
(the  instruction  that  the  plaintiff's  claim  was  barred  by  the  statute) 
'*  we  think  the  court  erred,  because  the  claim  of  the  pl^ntiff  is  not 
embraced  by  that  statute.  It  does  not,  and  it  never  was  intended 
that  it  should,  apply  to  claims  for  the  recovery  of  which  the  party 
entitled  thereto  could  not  maintain  an  action.  The  statute  does  not 
extinguish  the  debt  or  claim ;  it  only  forms  a  bar  to  the  remedy  of 
Ae  party  to  recover  it  by  action ;  but  it  is  perfectly  clear,  that,  if  the 
right  to  maintain  an  action  for  it  were  never  vested  in  him,  the  stat- 
ute can  be  no  bar  to  it,  because  it  would  be  contrary  to  reason  to  hold 
that  the  statute^perated  upon  and  took  that  away  which  never  ex- 
isted, or,  in  other  words,  deprived  the  party  of  a  right  which  he  never 


1  M'Nair  v.  Dodge,  7  (Mo.),  R.  404. 

'  Towers  v.  Hagner,  3  Whart.  (Pernio),  R.  48.  [And  where  an  adminifltrator  had 
returned  his  acconnt,  and  divided  the  estate  in  good  faith,  it  was  held,  that  the  statato 
of  limitations  began  to  run  from  the  time  of  the  division  against  all  the  distributees  ex- 
cept one,  who  was  &feme  covert,    Payne  v.  Hanis,  3  Strobh.  (S.  C.)^  £q.  39.] 

s  Leasiue  v.  Mahoning  Township,  8  Watts  (Penn.),  Br  44. 

6» 
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had,  until  the  act  of  1836  was  passed  for  the  special  purpose  of 
investing  him  with  such  right.  Since  he  has  thus  been  enabled  to 
bring  and  maintain  his  action,  no  time  appears  to  have  been  lost  on 
his  part,  nor  room  left  for  the  statute  to  intervene." 

§  62.  There  muM  not  ordy  he  a  person  to  9ue^  but  a  person  to  be 
sued.  In  the  case  of  Montgomery  v.  Hernandez  &  Co.  in  the  Su- 
preme Court  of  the  United  States,^  the  plaintiff  in  error  was  sued  in 
the  court  below  as  surety  for  the  marabal  of  the  District  of  Louisiana, 
who,  by  order  of  the  District  Court,  had  sold  a  vessel  and  cargo, 
libelled  by  the  defendants  in  error,  which  vessel  and  cargo,  or  the 
proceeds  thereof,  were,  by  the  final  decree  of  the  Court  of  Admiralty, 
ordered  to  be  restored  to  the  libellants.  The  decree  was  appealed  to 
the  Supreme  Court  of  the  United  States,  and  ihere  affirmed ;  but  the 
marshal  had  failed  to  pay  over  part  of  the  proceeds.  The  opinion  of 
the  court  was,  that  Hernandez  &  Co.  had  no  right  to  demand  of  the 
marshal  the  proceeds  of  the  sales,  or  to  sue  for  the  recovery  thereof, 
until  after  the  affirmance  of  that  court ;  that  the  right  of  action  was 
suspended  during  the  pendency  of  the  appeal  in  that  court,  and  dur- 
ing such  suspension,  the  statute  did  not  run  against  him.^ 

§  63.  As  a  general  rule,  when  a  temporary  incapacity  to  sue  grows 
out  of  some  particular  provision  of  a  statute,  the  time  during  which 
such  tempo]^uy  disability  continues  should  be  excluded  from  the  com- 
putation. The  statute  limiting  actions  against  executors  and  admin- 
istrators in  Massachusetts,  does  not  begin  to  run  against  persons  who 
have  a  right  to  appeal  from  the  decree  granting  administration,  until 
their  right  of  appeal  is  lost,  or  the  decree  becomes  absolute.  Such 
was  the  construction  given  to  the  acts  of  limitation  of  that  State 
of  1788,  ch.  66,  and  of  1791,  ch.  28,  by  Mr.  Justice  Story.  The 
consequence  of  a  different  construction,  in  the  opinion  of  the  learned 
judge,  was,  that  the  right  of  all  parties  might,  if  one  might  use  the 
voxpression,  be  in  a  state  of  suspended  animation,  and  yet  a  bar  be  all 


^  Montgomery  v.  Hernandez  &  Co.,  in  Error,  12  Wheat.  (U.  S.)>  ^-  ^29* 
3  And  see  Hernandez  v.  Montgomery,  2  Mart.  (Lonis.),  R.  (n.  8.)  422.  [The  claim 
'of  an  executor  or  adminiatrator  against  the  estate  is  not  barred,  as  neither  can  sue  him- 
self. Spencer  v.  Spencer,  4  Md.  Ch.  868 ;  Brown  u.  Stewart,  id.  456.  Bat  see  Hicks' 
Appeal,  21  Penn.  280;  Wharton  v,  Marberry,  3  Sneed  (Tenn.),  603 ;  Sims  v.  Sims,  30 
Jdiss.  (1  George),  333.] 
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the  while  nmiUBg,  which  they  could  not  avert.  It  appeared  to  him, 
that  the  proper  exposition  was,  that  the  bar  let  in  by  probate  of  the 
wm,  and  adnunifltoation  granted  thereon,  was  suspended  by  the  ap- 
peal;  and  that  it  revived  again  only  when  the  administration  was 
again  put  in  motion  by  the  determination  of  the  appellate  court.^  In 
Mississippi  it  has  been  held,  that  the  act  allowing  nine  months,  after 
publication  of  the  grant  of  letters  of  administration,  before  suit  can 
be  bwight  against  them,  has  the  effect  to  suspend  the  general  act  of 
limitations  during  that  period,  and  thereby  to  leave  the  holder  of  a 
promissory  note  six  years  within  which  to  sue,  besides  the  nine  months 
within  which  he  is  restrained  &om  suing.^ 


^  Trecothic  v.  Austin,  4  Mason  (Cir.  Ck>.),  R.  16. 

2  Dowell  V.  Webber,  2  Smedes  &  Mar.  (Miss.),  R.  452.  [Abbott  v.  McElroy,  10  8. 
&  M.  (Miss.),  100;  Tarver  v,  Cowart,  5  Ga.  66;  Lawton  v.  Bowman,  2  Strob.  (S. 
C),  190;  Lewis  v,  Broadwell,  3  McLean  (U.  S.),  568.  In  New  York,  eighteen  months 
after  the  death  of  the  decedent  are  hj  statute  deducted  from  the  running  time.  2  R.  8. 
p.  44S,  ^  8.  If,  by  the  provisions  of  a  statute,  the  debtor  cannot  be  sued,  the  statute  of 
limitations  ceases  to  run  against  the  creditors.  Planters'  Bank  v.  Bank  of  Alexandria, 
10  G.  &  J.  (Md.),  246.    And  see  post,  §  196,  note.] 
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CHAPTER   VIII. 

LEX  LOCI  ET  LEX  EORI. 

§  64.  It  is  a  principle  of  public  law,  perfectly  beyond  the  reach  of 
judicial  controversy,  that  personal  contracts  are  to  have  the  same 
validity,  interpretation,  and  obligatory  force,  in  every  other  country, 
which  they  have  in  the  country  where  they  are  made,  or  are  to  be 
executed.  "  The  convenience  and  the  necessities,'*  says  Mr.  Justice 
Story,  "  of  the  civilized  and  commercial  world,  render  it  indispensa- 
ble that  this  principle  should  be  adopted  in  the  earliest  national  inter- 
course ;  and  it  would  not  be  easy  to  trace  a  period  when  it  was  not 
tacitly  adopted  as  a  pledge  of  public  as  well  as  private  confidence. 
An  exception,  coeval  with  the  rule  itself,  and  resting  on  the  same 
foundation,  is,  that  no  nation  is  bound  to  enforce  or  hold  valid  any 
contract  which  is  injurious  to  its  own  rights  or  those  of  its  citizens,  or 
which  offends  public  morals,  or  violates  the  public  faith.*'  ^ 

§  65.  Another  rule,  as  is  laid  down  by  the  same  authority,  equaDy 
well  settled,  is,  that  remedies  on  contracts  are  to  be  regarded  and 
pursued  according  to  the  law  of  the  place  where  the  o/!tion  is  insti- 
tuted^ and  not  by  the  law  of  the  place  where  the  contract  is  made;^ 
and  hence  the  common  law  is,  in  respect  to  statutes  of  Umitation,  that 
the  time  of  limitation  of  actions  upon  contract  depends  on  the  law  of 
the  kingdom  or  state  in  which  the  action  is  brought  (lex  fori),  and 
not  on  the  law  of  the  kingdom  or  state  where  the  contract  is  made 
(lex  loci  contractus).  "  Several  questions,"  says  a  learned  Scotch 
writer,  "  arise  from  the  different  prescriptions  established  in  different 
countries.  In  our  decisions  upon  this  head,  the  case  is  commonly 
stated  as  if  the  question  were,  whether  a  foreign  prescription,  or  that 
of  our  own  coimtry,  ought  to  be  the  criterion.    This  should  never  be 


^  Le  Hoy  v.  Crowninflliield,  2  Mason  (Cir.  Co.)>  R>  157.    Also,  see  Bulger  v.  Bodie, 
II  Pick.  (Mass.),  R.  36.    {Enckmaboge  v.  Mottecund,  32  Eng.  L.  &  £q.  84.] 
3  Xbid.  and  Story  on  Conflict  of  Laws,  482.    [State  v,  Swope,  7  Ind.  91.] 
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made  a  question ;  for  our  own  prescription  must  be  the  rule,  in  every 
case  that  falls  under  it,  and  not  the  prescription  of  any  other  coun- 
try." ^  By  the  comiiy  existing  between  nations,  foreigners,  it  is  very 
clear,  can  pretend  to  no  claim  to  molest  any  other  independent  com- 
munity than  their  own,  in  contesting  stale  and  doubtful  claJtais  ;  and 
with  as  little  prtpriety  can  they  claim,  in  such  community,  the  reme- 
dies, and  the  times  and  modes  of  enforcing  theiti,  established  by  the 
poKcy  of  then-  own  govemment.a  Such  being  the  doctrine,  the  re- 
epective  States  under  our  general  government  may,  in  virtue  of  their 
reserved  sovereignty,  limit  the  time  for  remedies  even  upon  the  judg- 
ments of  courts  of  other  States,  and  altogether  bar,  by  statute,  suits 
upon  such  judgments,  if  not  instituted  within  the  time  prescribed  by 
the  statute.^  The  first  EngUsh  authority,  that  statutes  of  limitation 
go  ad  litis  ordinationemj  and  not  ad  litis  decmonem^  is  a  case  in 
equity,  in  1705,  where,  to  a  bill  of  discovery  of  assets,  and  satisfac- 
tion of  the  plaintiff's  debt,  which  was  a  judgment  obtained  in  France, 
tiie  English  statute  of  hmitation  was  pleaded,  and  was  allowed  by  the 
Lord  Keeper;  and,  upon  a  rehearing,  the  decree  was  confirmed.* 
The  question  was  afterwards  made  at  law  before  Lord  Ellenborough, 
who,  in  pronouncing  judgment,  and  adverting  to  the  argument,  said : 
^'  It  is  said  that  parties  who  have  contracted  abroad,  return  to  this 
country  with  the  same  rights  only  which  they  had.  in  the  country 
where  they  so  contracted ;  and,  generally  speaking,  that  is  so,  that 
is,  if  the  rights  of  the  contracting  parties  be  extinguished  by  the 
foreign  law  by  the  happemng  of  certain  events.  But  here  there  is 
only  an  extinction  of  tiie  remedy  in  the  foreign  court  according  to  the 
law  stated  to  be  received  there,  but  no  extinction  of  the  right ;  and 
there  is  no  law  or  authority,  that  where  there  is  an  extinction  of  the 
remedy  only  in  the  foreign  court  that  shall  operate  by  comity  as  an 
extinction  of  the  remedy  here  also.  If  it  go  to  the  extinction  of 
the  right  itself,  the  case  may  be  different."  ^  The  case,  however, 
finally  turned  upon  another  point,  namely,  that  it  was  within  the 


^  Principles  of  Eqnily,  bj  Lord  Karnes,  vol.  2,  p.  35a. 

^  Enlightened  and  eminent  jurists,  and  celebrated  publicists,  as  Grotius,  Pufiendorf, 
and  Wolfius,  have  maintained  that  the  law  of  prescription  is  founded  in  morals,  and 
was  derived  from  the  law  of  nature ;  that  it  is  a  thmg  of  policy,  growing  out  of  the  ex- 
perience of  its  necessity,  is  nniversaUy  admitted. 

»  M'Elmoyle  v.  Cohen,  13  Peters  (U.  S.),  R.  312. 

♦  Duplcix  i;.  De  Roven,  2  Vem.  Ch.  R.  540,  541.    Raithby's  note  (3). 

^  Williams  v.  Jones,  15  East,  R.  439. 
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saving  of  the  statute  of  limitalions.  But  the  general  doctrine,  as 
stated  by  Lord  EUenborough,  is  fully  recognized  by  all  the  oiher 
judges ;  and  this  and  the  preceding  case,  as  to  the  general  doctrine, 
have  never  since  been  depaortedfrom  in  England.^ 

§  66.  One  of  the  earliest  cases  in  this  country  upq|L  the  subject  is 
Nash  V,  Tupper,  in  the  State  of  New  York,^  where,  to  an  action  on  a 
note,  the  plea  of  the  statute  of  limitations  of  9ix  years  of  New  York, 
was  pleaded,  and  the  plaintiff  replied,  that  the  contract  was  made  in 
Connecticut,  where  the  limitation  was  seventeen  years.  Upon  the 
demurrer  to  this  repUcation ;  the  court  held  it  bad,  and  the  plea  in 
bar  g<K)d.  In  this  case,  it  will  be  observed,  that  the  limitation  fixed 
by  the  law  of  the  place  where  the  contract  was  made  had  not  expired. 
So,  in  an  appeal  fix)m  the  court  of  sessions,  in  Scotland,  to  the  House 
of  Lords,  one  of  the  points  decided  was,  that  a  solicitor  in  London 
suing  a  debtor  in  Scotland  for  costs  of  conducting  an  appeal  in  Eng- 
land, was  a  case  in  which  the  triennial  prescription  of  the  law  of 
Scotiand  prevailed,^  when  the  term  of  prescription  or  limitation  in 
England  by  the  statute  of  James,  was  tmce  that  length  of  time. 
But  a  different  case  is  presented  from  either  of  the  foregoing,  if  the 
action  has  become  barred  entirely  by  the  lapse  of  time  prescribed  by 
the  law  of  the  place  where  the  contract  was  made.  Li  such  a  case, 
where  aU  remedies  are  barred  by  the  lex  loci  contractus^  Mr.  Justice 
Story,  in  Le  Boy  v.  Crowninshield,^  stated  the  inclination  of  his  mind 
to  be,  that  ^'  there  is  a  virtual  extinction  of  the  right  in  that  place, 
which  ought  to  be  recognized  in  every  other  tribunal,  as  of  equal 
validity."  ^    He  does  not  decide  so,  though  he  shows  that  it  is  not 


1  See  Lo  Roy  v.  Crowninghield,  2  Mason  (Cir.  Co.),  R.  159,  177. 

8  Nash  V.  Tupper,  1  Caines  (N.  Y.),  R.  402 ;  [Perry  v,  Lewis,  6  Fla.  555]. 

»  CampbeU  v.  Stein,  8  Dow's  Pari.  R.  116. 

*  Le  Roy  w.  Oowninsliield,  2  Mason  (Cir.  Co.),  R.  151. 

*  [And  this  view  has  been  countenanced  in  some  of  our  courts.  See,  post,  ^  67,  note 
at  the  end.  But  in  the  case  of  Townsend  v.  Jemison,  9  How.  (U.  S.),  407,  decided  in 
1850,  the  counsel  for  the  plaintiff  in  error  having  undertakeft  to  persnade  the  court  to 
adopt  the  view  to  which  the  late  Mr.  Justice  Story  seems  at  one  time  to  have  been  in- 
clined, the  court  took  occasion  to  re^ew  the  whole  subject,  and  the  result  was  the  affir- 
mation of  the  doctrine  laid  down  m  Le  Roy  v,  Crowninshield,  and  McElmoyle  v. 
Cohen,  in  an  elaborate  opinion  delivered  by  Mr.  Justice  Wayne.  The  question  waa, 
whether  the  cause  of  action,  having  accrued  in  Mississippi,  and  been  completely  barred 

,  there,  the  bar  of  the  Mississippi  statute  might  not  be  pleaded  in  a  court  of  Louisiana. 
The  court  say :  — 
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without  countenance  from  the  civilians ;  ^  and  iJiough  he  reasons,  that 
where  ne  right  of  action  subsists  by  the  lex  loci  contractus^  foreign 


"  The  rale  in  the  courts  of  the  United  States,  in  respect  to  pleas  of  the  statutes  of 
limitation  has  always  been,  that  they  strictly  affect  the  remedy,  and  not  the  merits.  In 
the  case  of  M'Elmoyle  v.  Cohen,  13  Peters,  312,  this  point  was  raised,  and  so  decided. 
All  of  the  judges  were  present  and  assented.  Tlio  fullest  examination  was  then  made 
of  all  the  authoridcB  upon  the  subject,  in  connection  with  the  dirersities  of  opinion 
among  jurists  about  it,  and  of  ail  those  considerations  which  have  induced  legislatures 
to  interfere  and  place  a  limitation  upon  the  bringing  of  actions. 

**  We  thought  then,  and  still*  think,  that  it  has  become  a  formulary  in  international 
jurisprudence,  that  all  stiits  must  be  brought  within  the  period  prescribed  by  the  local 
law  of  the  country  where  the  suit  is  brought, — the  lex  fori;  otherwise  the  suit  would  be 
barred,  unless  the  plaintiff  can  bring  himself  within  one  of  the  exceptions  of  the  statute, 
if  that  is  pleaded  by  the  defendant.  This  rule  is  as  fully  recognized  in  foreign  juris- 
prudence as  it  is  in  the  common  law.  We  then  referred  to  authorities  in  the  common 
law,  and  to  a  summary  of  them  in  foreign  jurisprudence.  Bnrge's  Com.  on  Col.  and 
For.  Laws.  They  were  subsequently  dted,  with  others  besides,  in  the  second  edition  of 
tho  Conflict  of  Laws,  483.  Among  them  will  be  found  the  case  of  Leroy  v.  Crownin- 
shield,  2  Mason,  151,  so  much  relied  upon  by  the  counsel  in  this  case. 

"  Neither  the  learned  examination  made  in  that  case  of  the  reasoning  of  jurists,  nor 
the  final  conclusion  of  the  judge,  in  opposition  to  his  own  inclinations,  escaped  our 
attention.    Indeed,  he  was  here  to  review  them,  with  those  of  us  now  in  the  court  who 
had  the  happiness  and  benefit  of  being  associated  with  him.    He  did  so  with  the  same 
sense  of  judicial  obligation  for  the  maxim.  Stare  decisis  et  non  guiela  motfere,  which* 
marked  his  official  career.    His  language  in  the  case  in  Mason  fully  illustrates  it :  — 
'  But  I  do  not  sit  here  to  consider  what  in  theory  ouglit  to  be  the  true  doctrines  of  the 
law,  following  them  out  upon  principles  of  philosophy  and  juridical  reasoning.    My 
humbler  and  safer  duty  is  to  administer  the  law  as  I  find  it,  and  to  follow  in  the  path  of 
attthoritr,  where  it  is  clearly  defined,  even  though  tliat  path  may  hare  been  explored  by 
guides  m  whose  judgment  the  most  implicit  confidence  might  not  have  been  originally 
reposed.'    Then  follows  this  declaration :  *  It  docs  appear  to  me  that  the  question  now 
before  the  court  has  been  settled,  so  far  as  it  could  be,  by  authorities  which  the  court  is 
bound  to  respect.    The  error,  if  any  has  been  committed,  is  too  strongly  engrafted  into 
the  law  to  be  removed  without  the  interposition  of  some  superior  authority.'    Then,  in 
support  of  this  declaration,  he  cites  Huberus,  Voet,  Pothier,  and  Lord  Blames,  and 
adjudications  firom  English  and  American  courts,  to  show  that,  whatever  may  have 
been  the  difierences  of  opinion  among  jurists,  the  uniform  administration  of  the  law  has 
been,  that  the  lex  loci  contractus  expounds  the  obligations  of  contracts,  and  that  statut^^ 
of  limitation  prescribing  a  time  after  which  a  plaintiff  shall  not  recover,  unless  he  can 
bring  himself  within  its  exceptions,  appertain  ad  tempus  et  modum  actionis  instituendcs 
and  not  ai/ nx/orem  contractus.    Williams  v.  Jones,  13  East,  439;  Nash  v.  Tupper,  1 
Caines,  402;  Juggles  v.  Keeler,  3  Johns.  263;  Pearsall  v.  Dwight,  2  Mass.  84; 
Deconche  v.  Savetier,  3  Johns.  Ch.  190,  218;  McCluny  v.  Silllman,  3  Peters,  276; 


^  Caaaregis  Disc.  179,  4  60;  1  Domat,  b.  3,  ^  4,  art.  1 ;  Strahan's  translation,  ed. 
1737,  and  art.  10  of  the  same  book  and  S ;  Ersk.  Inst.  b.  3,  tit.  7,  \  48,  ed.  1812;  Hu- 
berus, lib.  1,  tit.  3,  ^  7 ;  Voet,  ad  Pand.  lib.  44,  tit.  3,  \  12. 
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oourts  do  not  enforce  the  ori^nal  obligation,  l>ecause  it  is  gone.    It 
resembled  the  case  of  bankruptcy.    But  the  learned  judge  admitted 


Hawkins  v.  Barney,  5  Peters,  457 ;  Bank  of  the  United  States  v,  Donally,  8  id.  361  ; 
McElmoyle  v.  Cohen,  13  id.  312. 

"There  is  nothing  in  Shelby  v.  Gny,  11  Wheaton,  361,  in  conflict  with  what  this 
court  decided  in  the  foiu-  last-mentioned  cases.  Its  action  upon  the  point  has  been 
uniform  and  decisive.  In  cases  before  and  since  decided  in  England,  it  will  be  found 
there  has  been  no  fluctuation  in  the  rule  in  the  courts  there.  The  rule  is,  that  the  stat- 
ute of  limitations  of  the  coimtry  in  which  the  suit  is  brought  may  be  pleaded  to  bar  a 
recovery  upon  a  contract  made  out  of  its  political  jurisdiction,  and  that  the  limitation 
of  the  lex  loci  contractus  cannot  be.  2  Bingham,  New  Cases,  202,  211 ;  Don  v.  Lipp- 
mann,  5  Clark  &  Fin.  1, 16, 17.  It  has  become,  as  we  have  already  said,  a  fixed  rule 
of  th»  jus  gentium  privatum,  unalterable,  in  our  opinion,  either  in  England  or  in  the 
States  of  the  United  States,  except  by  legislative  enactment. 

**  We  will  now  venture  to  suggest  the  causes  wliich  misled  the  leamed  judge  in  Leroy 
r.  Crowninshield  into  a  conclusion,  that,  if  the  question  before  him  had  been  entirely 
new,  his  Inclination  would  strongly  lead  him  to  declare,  that  where  all  remedies  are 
barred  or  discharged  by  the  lex  loci  contractuSf  and  have  operated  upon  the  case,  then  the 
bar  may  be  pleaded  in  a  foreign  tribunal,  to  repel  any  suit  brought  to  enforce  the  debt. 

"  We  remark,  first,  that  only  a  few  of  the  civilians  who  have  written  upon  the  point 
differ  from  the  rule,  that  statutes  of  limitation  relate  to  the  remedy  and  not  to  the  con- 
tract. If  there  is  any  case,  either  in  our  own  or  the  English  courts,  in  which  the  point 
is  more  discussed  than  it  is  in  Leroy  v.  Crowninshield,  we  are  not  acquainted  with  it. 
In  every  case  but  one,  either  in  England  or  in  the  United  States,  in  which  the  point  has 
since  been  made,  that  case  has  been  mentioned,  and  it  has  carried  some  of  our  own 
judges  to  a  result  which  Judge  Story  himself  did  not  venture  to  support. 

"  We  do  not  find  him  pressing  his  argument  in  Leroy  v.  Crowninshield  in  the  Con- 
flict of  Laws,  in  which  it  might  have  been  appropriately  done,  if  his  doubts,  for  so  he 
calls  them,  had  not  been  removed.  Twenty  years  had  then  passed'  between  them.  In 
all  that  time,  when  so  much  had  been  added  to  liis  learning,  really  great  before,  that  by 
common  consent  he  was  estimated  in  jurisprudence  par  summis,  we  find  him^n  the 
Conflict  of  Laws,  stating  the  law  upon  the  point,  in  opposition  to  his  former  doubts, 
not  in  deference  to  authority  alone,  but  from  declared  conviction. 

"  The  point  had  been  examined  by  him  in  Leroy  v.  Crowninshield,  without  any  con- 
sideration of  other  admitted  maxims  of  international  jurisprudence,  having  a  direct 
bearing  upon  the  subject.  Among  others,  that  the  obligation  of  every  law  is  confined 
to  the  State  in  which  it  is  established ;  that  it  can  only  attach  upon  those  who  are  its 
subjects,  and  upon  others  who  are  within  the  territorial  jurisdiction  of  the  State ;  that 
debtors  can  only  be  sued  in  the  courts  of  the  jurisdiction  where  they  are ;  that  all  courts 
must  judge  in  respect  to  remedies  from  their  own  laws,  except  when  conventionally,  or 
from  the  decisions  of  courts,  a  comity  has  been  established  between  States  to  enforce  in 
the  courts  of  each  a  particular  law  or  principle.  When  there  is  no  positive  rule,  affirm- 
ing, denying,  or  restraining  the  operation  of  foreign  laws,  courts  establish  a  comity  for 
such  as  arc  not  repugnant  to  the  policy  or  in  conflict  with  the  laws  of  the  State  from 
which  they  derive  their  organization.  We  are  not  aware,  except  as  it  has  been  brought 
to  our  notice  by  two  cases  cited  in  the  argument  of  this  cause,  that  it  has  ever  been 
done,  either  to  give  or  to  take  away  remedies  from  suitors,  when  there  is  a  law  of  the 
State  where  the  suit  is  brought  which  regulates  remedies.  But  for  the  foundation  of 
coniity,  tlie  manner  of  its  exercise,  and  the  extent  to  which  courts  can  allowably  carry 
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that  the  cturent  of  authority  was  too  strong  against  him  to  be  resisted. 
In  Bulger  v.  Roche,  in  Massachasetts,^  it  is  thus  remarked  bj  Chief 


it,  we  refer  to  the  case  of  the  Bank  of  Angusta  v.  Earie,  13  Feten,  619,  589 ;  Conflict 
of  Laws,  Comity, 

"  From  what  baa  just  been  said,  it  miut  be  seen,  when  it  ia  claimed  that  statutes  of 
limitation  operate  to  extinguish  a  contract,  and  for  that  reason  the  Statute  of  the  State 
in  which  the  contract  was  made  may  be  pleaded  in  a  foreign  court,  that  it  is  a  point  not 
standing  alone,  disconnected  from  other  received  maxims  of  international  jurispmdenee. 
And  it  may  weU  be  asked,  before  it  is  determined  otherwise,  whether  contracts  by  force 
of  the  diflvsrent  statutes  of  limitation  in  States  are  not  exceptions  from  the  general  rule 
of  the  2er  loci  eoniractu$.  Theve  are  such  exceptions  for  dissolving  and  discharging  con- 
tracts out  of  the  jurisdiction  in  which  they  were  nuide.  The  limitations  of  remedies, 
and  the  forms  and  modes  of  suit,  m&ke  such  an  exception.  Conflict  of  Laws,  271,  and 
524  to  527.  We  may  then  infer  that  the  doubts  expressed  in  Leroy  v.  Crowniiishield 
would  have  been  withheld  if  the  point  had  been  considered  in  the  connection  we  have 
mentioned. 

**  We  have  found,  too,  that  several  of  the  civilians  who  wrote  upon  the  question  did  so 
without  having  kept  in  mind  the  difierence  between  the  positive  and  negative  prescrip* 
tion  of  the  civil  law.  In  doing  so,  some  of  them — not  regarding  the  latter  in  its  more 
extended  signification  as  including  all  those  bars  or  exceptions  of  law  or  of  £act  which 
may  be  opposed  to  the  prosecution  of  a  claim,  as  well  out  of  the  jurisdiction  in  which 
a  contract  was  made  as  in  it — were  led  to  the  conclusion,  that  the  prescription  was  a 
part  of  the  contract,  and  not  the  denial  of  a  remedy  for  its  enforcement.  It  may  be  as 
well  here  to  state  the  diffisrenoe  between  the  two  prescriptions  in  the  dvil  law.  Positive, 
or  the  Roman  nsucaptto,  is  the  acquisition  of  property,  real  or  personal,  immovable  or 
movable,  by  the  continued  possession  of  the  acquirer  for  such  a  time  as  is  described  by 
the  law  to  be  sufficient.  Erskine's  Inst.  556.  '  Adjtdio  dominii  per  oontinuationem  poi- 
8etdom$  tempona  Ugi  d^finiti*    Dig.  3. 

"  N^ative  prescription  is  the  loss  or  forfeiture  of  a  right,  by  the  proprietor's  neglect- 
ing to  exercise  or  prosecute  it  during  the  whole  period  which  the  law  hath  declared  to 
be  sufficient  to  infer  the  loss  of  it.  It  includes  the  former,  and  applies  also  to  all  those 
demands  which  are  the  subject  of  personal  actions.   Erskine's  Inst.  560,  and  3  Burge,  26. 

"  Most  of  the  civilians,  however,  did  not  lose  sight  of  the  diflerences  between  these 
prescriptions,  and  if  their  reasons  for  doing  so  had  been  taken  as  a  guide,  instead  of 
some  expressions  used  by  them,  in  respect  to  what  may  be  presumed  as  to  the  extinc- 
tion or  payment  of  a  claim,  while  the  plea  in  bar  is  pending,  we  do  not  think  that  any 
doubt  would  have  been  expressed  concerning  the  correctness  of  their  other  conclusion, 
that  statutes  of  limitation  in  suits  upon  contracts  only  relate  to  the  remedy.    But  that 


1  Bulger  V.  Boche,  11  Mass.  B.  36.  Lovd  Karnes  says,  ''When  a  process  is 
brought  in  Scotland  for  payment  of  an  English  debt,  after  the  English  prescription  has 
taken  place,  it  cannot  be  pleaded  hero  (that  is,  in  Scotland),  that  the  action  is  cut  off  by 
the  statute  of  limitation ;  but  it  can  be  pleaded  here,  and  will  be  sustained,  tljat  the  debt 
is  prentmed  to  have  been  paid.  Considering  that  the  statute  can  have  no  authority  here, 
except  to  infer  a  presumption  of  payment,  it  follows  that  the  plaintiff  must  bo  permit- 
ted to  defeat  the  presumption  by  positive  evidence,  or  to  overbalance  it  by  contrary  pre- 
sumptions, or  to  show  from  the  circumstances  of  the  case,  that  payment  cannot  be  pre- 
sumed."   Kames^s  Equity,  ch.  8,  p.  369. 

6 
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Justice  Shaw,  "  WheUier  the  law  of  prescription,  or  statute  of  limi- 
tations, which  takes  away  every  legal  mode  of  recovering  the  debt, 
shall  be  considered  as  affecting  the  contract,  like  payment,  release,  or 
judgment,  which  in  effect  extingmsh  the  contract,  or  whether  they  are 
to  be  considered  as  affecting  the  remedy,  only  by  determining  the 
time  within  which  a  particular  mode  of  enforcing  it  shall  be  pursued, 
were  it  an  open  question,  might  be  one  of  some  difficulty."  Judge9 
Story,  in  his  very  learned  work  on  the  Conflict  of  Laws,  seems  to 
have  arrived  at  a  conclusion  different  from  the  inclination  of  his  mind, 
as  declared  in  Leroy  vl  Crowninshield,  for  he  says,  "It  may  be 
added,  that  as  the  law  of  prescription  of  a  particular  country,  even 
in  a  case  of  a  contract  made  in  such  a  •ountry,  forms  no  part  of  the 
contiract  itself,  but  merely  acts  upon  it  ex  post  facto  in  a  case  of  a 

• 

voa  not  done^^and  from  some  expressions  of  Fothicr  and  Lord  Eames,  it  was  said, '  If 
the  statute  of  limitations  does  create,  proprio  vigore,  a  prcsnmption  of  the  extinction 
or  payment  of  the  debt,  which  all  nations  ought  to  regard,  it  is  not  easy  to  see  why  the 
presomption  of  snch  payment,  thus  arising  from  the  lex  loci  contractus,  should  not  be  as 
conclusive  in  every  other  place  as  in  the  place  of  the  contract.'  And  that  was  said  in 
Leroy  t^.  Crowninshield,  in  opposition  to  the  declaration  of  both  those  writers,  that  in 
any  other  place  than  that  of  the  contract  such  a  presumption  could  not  be  made  to 
defeat  a  law  proridlng  for  proceedings  upon  suits.  Here,  tummg  aside  for  an  instant 
from  our  main  purpose,  we  find  the  beginning  or  source  of  those  constructions  of  the 
English  statutes  of  limitation  which  almost  made  them  useless  for  the  accomplishment 
of  their  end.  Within  a  few  years,  the  abuses  of  such  constructions  have  been  much 
corrected,  and  we  are  now,  in  the  English  and  American  courts,  nearer  to  the  legislative 
intent  of  such  enactments. 

"But  neither  Pothier  nor  Lord  Kames  meant  to  be  understood,  that  the  theory  of 
statutes  of  limitation  purported  to  afford  positive  presumptions  of  payment  and  extinc- 
tion of  contracts,  according  to  the  laws  of  the  place  where  they  are  made.  The  extract 
which  was  made  from  Pothier  shows  his  meaning  is,  that,  when  the  statute  of  limita- 
tions has  been  pleaded  by  a  defendant,  the  presumption  is  in  his  fiivor  that  he  has  extin- 
guished and  discharged  his  contract,  until  the  plaintiff  overcomes  it  by  proof  that  he  is 
within  one  of  those  exceptions  of  the  statute  which  takes  it  out  of  the  time,  after  which 
he  cannot  bring  a  suit  to  enforce  judicially  the  obligation  of  the  defendant.  The 
extract  from  Lord  Kames  only  shows  what  may  be  done  in  Scotland  when  a  process 
has  been  brought  for  payment  of  an  English  debt,  after  the^  English  prescription  has 
taken  place.  The  English  statute  cannot  be  pleaded  In  Scotland  in  such  a  case,  but, 
according  to  the  law  of  that  forum,  it  may  be  pleaded  that  the  debt  is  presumed  to  have 
been  paid.  And  it  makes  an  issue,  in  which  the  plaintiff  in  the  suit  may  show  that 
such  a  presumption  does  not  apply  to  his  demand :  and  that  without  any  regard  to  the 
prescription  of  time  in  the  English  statute  of  limitation.  It  is  upon  this  presumption 
of  payment  that  the  conclusion  in  Leroy  v.  Crowninshield  was  reached,  and  as  it  is  now 
universally  admitted  that  it  is  not  a  correct  theory  for  the  administration  of  statutes  of 
limitation,  we  may  say  it  was  in  fact  because  that  theozy  was  assumed  in  that  case  that 
doubts  in  it  were  expressed,  contrary  to  the  judgment  which  was  given,  in  submission 
to  what  was  admitted  to  be  the  law  of  the  case."l 
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gait,  it  cannot  properly  be  deemed  tf  right  stipulated  for  or  included 
in  the  contract."  ^In  confirmation  of  the  position,  he  cites  the 
language  of  Lord  Brougham,  in  giving  his  judgment  in  the  House  of 
Lords,  in  Don  v.  lipmann.^  ^'  It  is  said,  that  the  limitation  is  of  the 
veiy  nature  of  the  contract.  First,  it  is  said  that  the  party  is  bound 
for  a  given  time,  and  for  a  given  time  only.  •  That  is  a  strained  con- 
struction of  the  obligation.  Th^party  does  not  bind  himself  for  a 
particular  period  at  all,  but  merely  to  do  something  on  a  certain  day, 
or  on  one  or  other  of  certain  days.  In  the  case  at  bar  the  obligation 
is  to  pay  a  sum  certain  at  a  certain  day ;  but  the  law  does  not  suppose 
that  he  is  at  the  moment  of  making  the  contract  contemplating  tiie 
period  at  which  he  may  be  freed,  by  lapse  of  time,  from  performing 
it.  The  argument  that  the  limitation  is  of  the  nature  of  the  contract, 
supposes  that  the  parties  look  only  to  the  breach  of  the  agreement. 
Nothing  is  more  contrary  to  good  faith  than  such  a  supposition,  that 
the  contracting  parties  look  only  to  the  period  at  which  the  statute  of 
limitations  will  begin  to  run.  It  will  sanction  a  wrong  course  of  con- 
duct, and  will  turn  a  protection  against  laches  into  a  premium  for 
evasiveness."  The  common  law,  beyond  all  doubt,  has  firmly  fixed 
its  own  doctrine  (whatever  views  may  be  entertained  to  the  contrary 
by  the  civilians),  that  the  limitation  prescribed  by  the  lex  fori,  in 
respect  to  remedies,  must  prevail  in  all  cases  of  personal  actions ;  ^ 


1  Don  V.  Lipmann,  5  Clark  &  Finn.  S.  1. 

'  See  anthoritiefl  in  note  10  to  Andrews  v.  Henriot,  4  Cowen  (K.  T.),  R.  528 ;  Hub- 
beU  V.  Condxey,  5  Johns.  (N.  Y.),  152 ;  FearsaU  v.  Dwight,  2  Mass.  R.  84 ;  Deconshe 
r.  Sevatier,  3  Johns.  (N.  Y.),  Ch.  R.  190;  Woodbridge  v,  Wright,  8  Conn.  R.  523; 
Bulger  v.  Roche,  11  Pick.  R.  36;  Lincoln  v,  Battelle,  6  Wend.  (N.  Y.),  R.  475; 
Tabeirar  v,  BrentnAll,3  Harr.  (N.  J.),  R.  262;  Beaidslj  v.  Sontfamajd,  3  Green  (N. 
J.),  R.  171 ;  King  v.  Lane,  7  Misson.  R.  241 ;  Van  Reimsedyk  v.  Kane,  1  Gallis. 
(Cir.  Co.),  R.  371 ;  Le  Roy  v.  Crowninshield,  supra;  Bank  of  United  States  v,  Don- 
aUj,  8  Peters  (U.  S.),  R.  361 ;  British  Linen  Company  v,  Dnunmond,  10  Bam.  & 
Cres.  R.  903 ;  De  la  Vega  v.  Vianna,  1  Bam.  &  Adol.  R.  284 ;  Hnber  v.  Steiner,  2 
Bing.  New  Cases,  202^  Hay  v.  Pisher,  2  Mees.  &  Welsh.  R.  722.  In  virtue  of  the 
well-established  role,  that  the  law  of  a  country  where  a  contract  is  to  be  enforced,  mi^^ 
gOTera  die  enforcement  of  such  contract,  it  was  decided  on  appeal  to  the  English  House 
of  Lords  (reversing  a  decision  of  the  Scotch  court  of  session),  that  where  bills  were 
drawn  and  accepted,  and  became  due  in  Prance,  but  the  acceptor,  a  Scotchman,  before 
such  bills  became  due,  returned  to  Scotland,  and  there  continued  till  his  death,  that 
more  than  six  years  having  elapsed  between  the  time  of  the  bills  becoming  due,  and  the 
action  being  brought,  the  Scotch  law  of  prescription  applied.  Don  v.  Lipmann,  5 
Clark  V.  Fmn.  R.  1 ;  [Egberts  v.  Dibble,  3  McLean  (U.  S.),  86;  Estes  r.  Kyle,  11 
Meigs  (Tenn.),  34;  Watson  v,  Brewster,  1  Penn.  St.  381 ;  Crocker  v.  Arey,  3  R.  L 
178 ;  Thibodeanx^v.  Levasseur,  1  Heath  (36  Me.),  362.] 
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though  in  all  cases  of  real  actions,  and  of  actions  touching  things 
savoring  of  realty,  the  lex  rei  9itce  prevails.^       * 

§  67.  There  is,  however,  a  distinction  between  statates  of  fimita- 
tion,  to  which  Judge  Story  refers,  and  his  "  Conflict  of  Laws,"  and 
which  he  there  treats  as  deserving  of  consideration.  It  is  this: 
suppose  the  statutes  of  limitation^  a  particular  country  do  not  only 
ex&iguish  the  rightrof  action  but  the  daim  itself,  and  declare  it  a 
nullity  after  the  lapse  of  the  time  prescribed ;  and  the  parties  are 
resident  within  the  jurisdiction  during  the  whole  of  that  period,  so 
that  it  has  folly  operated  upon  the  case.  Then  the  question,  says  the 
learned  writer,  might  properly  arise,  whether  such  statutes  of  limita- 
tion may  not  afterwards  be  set  up  in  any  other  country,  to  wluch  the 
parties  may  remove,  by  way  of  extinguishment,  or  transfer  of  the 
claim.  That  there  are  countries  in  which  such  regulations  do  exist 
in  respect  to  real  property,  is  unquestionable ;  ^  and  there  are  States, 
which  have  declared  that  all  right  to  debts  due  more  than  a  pre- 
scribed term  of  years,  shaU  be  deemed  extinguished.^  It  has  been 
held,  that  where  personal  property  is  adversely  held  in  a  State  for  a 
period  beyond  that  prescribed  by  the  laws  of  that  State,  and  after 
that  period  has  elapsed,  the  possessor  should  remove  into  another 
State,  which  has  a  longer  period  of  prescription  or  none  at  all,  the 
titie  of  the  possessor  cannot  be  questioned.  Thus  it  has  been  held 
by  the  Supreme  Court  of  the  United  States,  that  five  years'  posses- 
sion of  a  slave  constitutes  a  titie  by  the  laws  of  Virginia,  which  might 
be  set  up  as  a  defence  by  the  defendant  in  the  courts  of  Tennessee.^ 
Sut  other  than  in  that  court  the  principle  does  not  seem  hitherto  to 
have  obtained,  in  this  country,  any  direct  recognition.^    On  the  con- 


1  Story's  Conflict  of  Laws,  482,  et  seq, 

«  See  ante,  4  5. 

'  In  support  of  fliis  position,  the  antfaor  of  the  Conflict  of"  Laws  cites  J.  Yoet,  ad 
filBnd.  Lib.  44,  tit.  S,  ^  5,  6,  9 ;  Ersk.  Inst.  b.  3,  tit.  7,  §4  1,  2,  7, 8 ;  Beckford  v.  Wade, 
17  Ves.  R.  86 ;  Lincoln  v.  Battelle,  6  Wend.  (N.  Y.),  R.  475. 

«  Shelby  v.  Gny,  11  Wheat  (U.  S.),  R.  361,  471.  See  also,  Brent  v.  Chapman,  5 
Cranch  (U.  S.),  R.  358;  Newby  v.  Blackley,  3  Hen.  &  Mnnf.  (Va.),  R.  57. 

^  [In  Brown  v.  Brown,  5  Ala.  108,  it  was  held  that  the  length  of  adverse  possession 
of  personal  property  necessary  to  bar  a  claun  against  the  possessor  must  be  determined 
by  the  laws  of  the  place  ^ere  the  adverse  possession  is  had.  And  in  the  recent  case 
of  Townsend  v.  Jamison,  9  How.  (U.  S.),  407,  ihe  case  of  Shelby  v.  Gay  is  referred  to 
and  vindicated  on  the  ground  that  there  is  a  distinction  between  statutes  giving  title  by 
possession,  and  such  as  only  limit  the  time  of  bringing  sntts.    In  Shelby  v.  Guy,  this 
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trarj,  in  Bulger  v.  Roohe,  in  MabachuBetts,^  where  botli  pajriaes  resi- 
ded during  tbe  whole  period  of  the  running  of  the  statute  in  Nora 


eoQit  declared,  that,  as  hy  the  laws  of  Virginia,  five  yean  bona  Jide  possession  of  a 
dave  coBfldtates  a  good  title  upon  which  the  possessor  may  recover  in  detinue,  such  a 
title  may  be  set  up  by  the  vendee  of  such  possessor  in  the  courts  of  Tennessee  as  a 
defence  to  a  suit  brought  by  a  tihurd  party  in  those  courts.  The  same  had  been  previ- 
ously ruled  in  this  court  in  Brent  v.  Chapman,  5  Crancfa,  S58 ;  and  it  is  the  rule  in  all 
eases  whan  it  is  declared  by  statute  that  all  rights  to  debts  dap  more  than  a  prescribed 
term  of  years  shall  be  deemed  extinguished,  and  that  all  titles  to  real  and  personal 
property  not  pressed  within  the  prescribed  time  shall  give  ownership  to  an  adverse  pos- 
sessor. Sucl^  a  law,  though  one  of  limitation,  goes  directly  to  Ae  extinguishment  of 
tlie  debt,  daim,  or  right,  and  is  not  a  bar  to  the  remedy.  IJnooln  v.  Battelle,  6  Wend. 
^5 ;  Conflict  of  Laws,  582. 

"  In  Lincoln  v.  Battelle,  6  Wend.  475,  the  same  doctrine  was  held.  It  is  stated  in 
the  Conflict  of  Laws,  582,  to  be  a  settled  point.  The  courts  of  Louisiana  act  upon  it. 
We  ceuld  cite  other  instances  in  which  it  has  been  announced  in  American  courts  of 
the  last  resort.  In  the  cases  of  De  la  Vega  v.  Vianna,  1  Bam.  &  Adol.  S84,  and  the 
British  Linen  Company  v,  Drummond,  10  Bam.  &  Cres.  903,  it  is  said,  Uiat,  if  a  French 
bill  of  exchange  is  sued  in  England,  it  must  be  sued  on  according  to  the  laws  of  Eng- 
land, and  th«?e  the  English  statute  of  limitations  would  form  a  bar  to  the  demand  if 
the  bill  had  been  due  for  more  dian  six  years.  In  the  case  of  Don  v.  Lipmann,  5  Clark 
&  Finn.  I,  it  was  admitted  by  the  very  leamed  counsel  who  aigued  that  case  for  the  de- 
fendants in  error,  that,  though  the  law  for  expounding  a  contract  was  the  law  of  the 
place  in  which  it  was  made,  the  remedy  for  enforcing  it  must  be  the  law  of  the  place  in 
which  it  is  sued.  In  that  case  will  be  foond,  in  the  argument  of  Lord  Brougham  before 
the  House  of  Lords,  his  declaration  of  the  same  doctrine,  sustained  by  very  cogent 
reasoning,  drawn  from  what  is  the  actual  intent  of  the  parties  to  a  contract  when  it  is 
made,  and  from  the  inconveniences  of  pursuing  a  different  course.  In  Beckford  and 
others  V.  Wade,  17  Vesey,  87,  Sir  William  Grant,  acknowledging  the  rule,  makes  the 
distinction  between  statutes  merely  barring  the  legal  remedy  and  such  as  prohibit  a  suit 
from  being  brought  after  a  specified  time.  It  was  a  case  arising  under  the  possessory 
law  of  Jamaica,  which  converts  a  possession  for  seven  years  under  a  deed,  wiU,  or  other 
oonveyanoe,  intp  a  positive  absolute  title,  against  all  the  world,— without  exceptions  in 
£v?or  of  any  one  or  any  right,  however  a  party  may  have  been  situated  during  that 
time,  or  whatever  his  previous  right  of  property  may  have  been.  There  is  a  statute  of 
the  same  kind  in  Bhode  Island.  2  B.  I.  Laws,  363,  364,  ed.  1822.  In  Tennessee  there 
is  an  act  in  some  respects  similar  to  the  possessoiy  law  of  Jamaica.  It  gives  an  inde- 
feasible title  in  fee^imple  to  lands  of  which  a  person  has  had  possession  for  seven  years, 
excepting  only  from  its  operation  in&nts,  feme  coverts,  non  campoUt  maUis,  persons  im- 
prisoned or  beyond  the  limits  of  the  United  States  and  the  Territories  thereof,  and  the 
heirs  of  the  excepted,  provided  they  bring  actions  within  three  years  sAer  they  have  a 
light  to  sue.  Act  of  November  16, 1817,  ch.  28,  ^^  1,  2.  So  in  North  Carolina,  there 
is  a  provision  in  the  Act  of  1715,  ch.  17,  ^  2,  with  the  same  exceptions  as  in  the  Act  of 
Tennessee,  the  latter  being  probably  copied  substantially  from  the  former.  Thirty 
years'  possession  in  Louisiana  prescribes  land,  though  possessed  without  title  and  maJd 

We  have  mentioned  those  ads  In  our  own  States,  oxily  for  the  purpose  of  showing 


u 


1  BBlgerv.  Bocfae,  11  Piek.  (M«m.)>  B.  36. 
6* 
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Scotia,  where  the  right  of  action  was  extinguished  by  Hie  local  law, 
it  was  held,  that  the  ri^t  of  action,  after  a  change  of  domicil  of  tiie 
defendant,  bj  a  removal  to  Massachusetts,  was  not  thereby  extin* 
guished  in  ^e  State  tribunals;  but  Hiight  be  pursued  within  the 
period  prescribed  by  the  statute  of  limitations  of  Massachusetts.^ 
Lord  Srougham,  in  delivering  his  opinion  in  Don  v.  lipmann,  in  the 
House  of  Lords,  refers  to  this  distinction  taken  by  Judge  Story,  and 
calls  it  an  '^  excellent "  one.  In  tiiat  case  it  was  said  that  by  the  law 
of  Scotland,  not  the  remedy  alone  was  taken  away,  but  that  the  debt 
itself  was  extinguished ;  but  under  the  Scotch  law  of  prescription. 
Lord  Brougham  said,  there  was  no  ground  for  the  distinction,  and  that 
the  debt  was  still  supposed  to  be  existing  and  owing,  though  the  aa% 
of  liihitation  of  1772,  of  Scotland,  was  strong  with  respect  to  the 
remedy  to  be  enforced.  The  authority  of  Judge  Story  for  the  dis- 
tinction, was  likewise  cited  by  the  counsel  in  Huber  v.  Steiner,  in  tiie 
English  Court  of  Common  Pleas,^  and  Chief  Justice  Tindal,  in  deliv- 
ering the  opinion,  stud,  that  undoubtedly  the  distinction,  when  taken 
with  the  qualification  annexed  to  it  by  the  author  himself,  appeared  to 
be  well  founded.  That  qualification  is,  that  the  parties  are  resident 
within  the  jurisdiction  all  that  period.  ^^  With  such  restriction,"  says 
Chief  Justice  Tindal,  ^^  it  does  indeed  appear  but  reasonable,  that  the 
part  of  the  lex  loci  cantractiiSj  which  declares  the  contract  to  be  abso- 


the  difibrence  between  statates  giving  title  from  possession,  and  such  as  only  limit  tiie 
bringing  of  snits.  It  not  nnfreqnently  happens  in  legislation,  that  snch  sections  are 
found  in  statutes  for  the  limitation  of  actions.  It  is  in  fact  because  they  have  been  OTer- 
looked,  that  the  distinction  between  them  has  not  been  recognized  as  much  as  it  ought 
to  have  been  in  the  discussion  of  the  point,  whether  a  certain  time  assigned  by  a  statute, 
within  which  an  action  must  be  brought,  is  a  part  of  tiie  contract,  or  sotely  the  remedy. 
The  rule  in  such  a  case  is,  that  the  obligations  of  the  contract  upon  the  parties  to  it,  ex- 
cept in  well-known  cases,  are  to  be  expounded  by  the  lex  loci  contractus.  Suits  brought 
to  enforce  contracts,  either  in  the  State  where  they  were  made,  or  in  the  courts  of  other 
States,  are  subject  to  the  remedies  of  the  forum  In  which  the  suit  is,  including  that  of 
statutes  of  limitation."    Blackburn  v.  Morton,  16  Aik.  384.] 

1  "A  doubt,"  says  Chief  Justice  Shaw,  in  this  case,  "was  intimated  in  Le  Boy  v. 
Crowninshield  (2  Mason,  Cir.  Co.-B.  151),  whether,  if  the  parties  had  remained  snb- 
'  jects  of  the  foreign  country  until  the  term  of  limitation  had  expired,  so  that  the  plain- 
tiff's remedy  would  have  been  extinguished  there,  such  a  state  of  fiicts  would  not  have 
presented  a  stronger  case,  and  one  of  more  serious  difficulty.  Such  was  the  case  in  the 
present  instance.  But  wo  think  it  sufficient  to  advert  to  a  well-settied  rule  in  the  con- 
struction of  the  statute  of  limitations,  to  show  that  this  circumstance  can  make  no  difRsr- 
cnce."  [Way  v,  Sperry,  6  Cush.  (Mass.),  239 ;  Carpenter  v.  Wells,  21  Barb.  (N.  Y.), 
593.] 

«  Huber  v.  Steiner,  2  Bing.  New  R.  202  (5  Will.  IV.). 


i 
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Intdj  void  at  a  certain  limited  time,  without  any  intervening  suit, 
diould  be  equally  rescinded  by  the  foreign  country,  as  the  part  of  the 
lex  hei  eontractus^  which  ^ves  life  to,  and  regulates  the  construction 
of  the  contract;  both  parts  go  equally  ad  valorem  contractus^  both 
€td  dedmnem  litU.^^  But  in  this  case,  which  was  in  respect  to  a 
poromissory  note,  the  French  law  of  prescription  appertains  only  to 
the  time  and  mode  of  instituting  the  remedy  —  ad  tempus  et  modum 
oeAoms  wstUuendee ;  and,  therefore,  the  payee  of  promissory  notes 
made  in  France,  may  sue  the  maker,  if  resident  in  England,  during 
six  years  firom  the  time  they  became  due.^ 


^  Bee  Taberrer  v.  Brintnall,  3  Har.  (N.  J.),  B.  262;  Beaidfily  v.  Sonthmajd,  8 
Green  (K.  J.),  R.  171.  [But  in  Alabama  k  has  been  held,  that  debts  contracted  io 
other  States  and  baned  there,  are  governed  by  the  Zer  lod  contractus,  and  not  by  the  lex 
fori;  and  no  reference  is  made  to  the  distinction  adverted  to  in  the  text.  Goodman  r. 
Monks,  8  Port.  (Ala.),  84.  So  in  Ohio  by  statute.  Gordon  v.  Preston,  Wright  (Ohio), 
341 ;  Horton  o.  Homes,  16  Ohio,  145.  And  see  also,  Hays  r.  Cage,  2  Texas,  501 ; 
Davis  V.  Minor,  1  How.  (Miss.),  183;  Snoddy  v.  Cage,  5  Texas,  106.  Bat  Goodman 
Vs  Monks  has  since  been  overruled  in  Alabama,  and  the  doctrine  of  the  text  declared  to 
be  the  law.    Jones  v.  Jones,  18  Ala.  248.] 
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CHAPTER   IX, 

WHAT  ACTIONS  AND  DEMANDS  EX  CONTRACTU  MAY  BE 

BARBED. 

§  68.  By  the  tihird  section  of  the  statute  21  James  I.  it  is  pro- 
vided (aad  the  acts  of  liimtation  in  this  country  contain,  at  least 
substautiallj,  the  same  provision,  and  therefore  are  subject  to  like 
construction^),  that  ail  actions  upon  the  case  (other  thau  for  slander), 
actions  of  account,  actions  for  trespass,  debt,  and  detinue,  shall  be 
brought  within  six  years  next  after  the  cause  of  si^ch  actions,  and  not 
after.  The  exception  in  the  statute  concerning  the  trade  of  mer* 
chandise,  between  merchant,  and  merchant,  and  the  limitations  of  ac- 
tions upon  torts,  contained  in  the  same  section,  are  reserved  for  sepa- 
rate chapters.^ 

§  69.  The  action  of  accounty  which  is  limited  by  the  statute,  is  one 
of  the  most  ancient  at  common  law.  It  was  a  remedy  resorted  to  in 
cases  where  there  was  a  priviiy,  as  against  a  bailiff  or  receiver,  or  a 
privity  in  law,  as  against  a  guardian  in  socage ;  and  it  is  more  like  a 
bill  in  equity  for  enforcing  tiie  execution  of  a  trust,  than  an  ordinary 
action.  The  first  judgment  is,  that  the  defendant  do  account,  which 
is  usually  called  a  judgment  quod  computet;  whereupon,  the  defend- 
ant offering  to  account,  the  court  assigns  auditors  to  take  and  declare 


I  JmU,  \  21. 

^  [The  Tennessee  statutes  of  limitations  apply  as  well  to  motions  made  nnder  a  stat- 
ute, as  to  actions,  and  where  the  time  within  which  action  may  be  bionght  is  limited  to 
six  yean,  as  in  debt,  for  instuice,  a  motion  will  be  barred  also.  So  when  the  time 
within  which  action  may  be  brought  is  limited  to  three  years,  as  in  an  action  on  the  cas* 
against  a  sheriff  for  making  an  insufficient  return,  a  motion  under  the  statute  relatiTO 
thereto  will  also  be  baited.  Prewett  v.  Hilliard,  11  Humph.  (Teon.),  423.  The  stat- 
ute provides  that  the  officer  shaU  be  liable  on  motion.  Statutes  of  limitation  are  in  aid. 
of  the  common  law,  and  furnish  a  general  rule  for  caaes  that  are  analogous  in  &eir  sub- 
ject-matter, but  for  which  a  remedy  unknown  to  the  common  law  has  been  provided  by 
stalute.  Thus  they  apply  to  a  case  where  compensation  is  sought  for  damages  for  land 
taken  for  a  railroad.    Forster  t;.  Cumberland  Railroad  Co.  23  Peon.  St.  B.  371.] 
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the  account  between  the  parties ;  and  then  the  final  judgment  is,  that 
tiie  plaintiff  do  recover  against  the  defendant  so  much  as  the  latter  is 
found  to  be  in  arrear.^  An  extension  of  the  remedy  was  for  the  ben- 
efit of  trade  and  commerce,  and  it  was  allowed  in  mutual  accounts 
between  merchants;  and  any  one  naming  himself  a  ^^ merchant" 
might  have  an  account  against  another,  naming  him  a  ''  merchant," 
and  chargmg  him  as  receiver.^  An  account  is  the  sole  remedy  at  law, 
by  one  partner  against  his  copartner,  or  copartners,  unless  there  has 
been  an  express  promise  or  covenant  to  account,  or  a  settiement  made 
and  a  balance  actually  struck  by  mutual  agreement.^  It  was  at  one 
time  doubted  whether  an  action  of  assumpsit  would  lie  for  the  balance 
of  an  account,  where  there  are  items  on  both  sides.  It  is  now,  how- 
ever, established,  that,  though  the  items  may  be  numerous,  yet,  if 
there  be  any  thing  due  on  one  side,  an  action  of  assumpsit  may  be 
maintained  for  the  balance.^  But  courts  of  equity  began  to  assume 
jurisdiction  in  matters  of  account  at  an  early  period,  and  tQ  supersede 
the  necessity  of  the  old  action  of  account,  which  began  to  decline  ; 
and  it  has,  in  England,  ahnost,  if  not  entirely,  fiillen  into  desuetude.^ 
Courts  of  equity,  says  the  very  learned  writer  referred  to,  have  for  a 
long  time  exercised  a  general  jurisdiction  in  all  cases  of  mutual  ac- 
counts, upon  the  ground  of  the  inadequacy  of  the  remedy  at  law ; 
and  have  extended  the  remedy  to  a  vast  variety  of  cases,  to  which 


^  Cottan  r.  FortridgQ,  4  Man.  &  Grang.  R.  285,  per  Tindal,  C.  J. 

'  1  Stoiy's  Eq.  Jnr.  441.  In  Cottam  v.  Partridge,  jnst  cited,  Tindal,  C.  J.,  said, 
that  the  only  anthoritjr  he  had  found  where  this  action  had  been  held  to  lie,  between 
merchants,  was  in  Fitzherbert's  Natura  BreTiom,  117,  D.  See  pott,  Chap.  XV.  on 
merchants'  accounts,  and  Inglis  v.  Haigh,  8  Mees.  &  Welsh.  (Ex.),  B.  769. 

*  See  Ozhia  v.  Johnson,  1  Binn.  (Penn.),  R.  191 ;  Leonard  v.  Leonard,  1  Watts  &. 
Seig.  (Penn.),  B.  342;  Andrew  v.  Allen,  9  Seig.  &  Bawle  (Penn.),  R.  241.  [The 
atatnte  is  a  bar  to  a  bill  filed  for  an  account  between  partners.  Prewett  v.  Buckingham, 
28  Idiss.  (6  Gush.),  92.] 

*  2  Saund.  127,  Williams's  note  (d).  An  opinion  was  intimated  by  Lord  Ellenbo- 
rough,  that  an  action  of  account  was  the  proper  mode  of  inyestigating  a  running  ac- 
count between  a  merchant  and  a  broker,  and  that  indAUatvs  assumpsit  would  not  lie. 
Seott  V.  Mcintosh,  2  Campb.  R.  238.  But  it  was  afterwards  decided,  that  if,  upon  dis- 
secting an  account,  there  appear  money  due  upon  certain  items,  assumpsit  will  lie,  not- 
withstanding the  items  on  each  side  may  be  nuraeroua.  In  the  latter  case,  Gibbs,  C.  J., 
observed,  that  "the  foundation  of  an  action  of  an  account  is,  that  tlie  party  toants  an 
aeoouHt,  and  is  not  (Me  to  proct  his  items  without  it"  Tomkins  v.  Wiltshire,  1  Marsh.  R. 
115;  8.  c.  5  Taunt  B.  431.  See  also,  5  id.  (note).  See  Inglis  v.  Hay,  8  Mees.  & 
Welsh.  (Ex.),  R.  769;  and  post,  Chap.  XV.  as  to  balance  of  account  between  mer- 
diants. 

ft  1  Story  on  Eq.  Jur.  442. 
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the  remedy  at  law  wafi  never  applied.^  In  a  court  of  equify,  matters 
of  account  are  more  commodiously  adjusted,  and  determined  more 
adyantageouflly  for  both  parties ;  the  plaintiff  being  entitled  to  a  dis- 
covery of  books,  and  the  defendant's  oath,  and  the  defendant,  on  the 
other  hand,  being  allowed  to  discharge  himself  by  his  own  oath.' 
The  period  of  limitation  to  an  action  of  account  is  the  same  in  equity, 
in  suit  upon  matters  of  account,  as  at  law.  In  a  very  early  case,  the 
Lord  Chancellor  was  clearly  of  opinion,  that,  ^^  where  one  receives 
the  profits  of  an  infant's  estate,  and,  six  years  after  his  coming  of 
age,  he  brings  a  bill  for  an  account,  the  statute  of  limitations  was  a 
bar  to  such  suit,  a«  it  fjoould  he  to  an  action  of  accowvt  at  common 
law:'  8 

§  70.  Assumpsit  is  an  action  formerly  comprehended  under  actions 
of  trespass  on  the  case,  whereby  damages  are  recovered  for  the 
breach  of  any  promise  or  undertaking,  that  is,  any  contract  or  agree- 
ment not  under  seal ;  and  was  so  denominated  in  England  at  the  time 
the  records  were  written  in  Latin ;  as,  when  the  allegation  was,  that 
the  defendant  super  se  assumpsit  to  do  that  for  the  non-performance 
of  which  the  action  is  brought.  Although  the  statute  of  James  is 
most  highly  to  be  commended  for  its  objects,  and  has  been  found,  in 
its  application,  of  great  practical  utility,  yet  not  unjustiy  has  it  been 
said,  that  it  is,  '^  unfortunately,  worded  very  loosely."  ^  This  assei^ 
tion  would  be  justified,  were  it  only  for  the  omission  of  the  actioli  of 
assumpsit  among  the  actions  enumerated  in  the  above  section  of  that 
statute.  The  omisdon  was  '^palpably  unintentional,"^  but  ex  tota 
materia^  emergat  resolutio;  and,  accordingly,  it  was  construed  and 


1  Ibid. 

^  See  Bac.  Abridg.  Accompt, 

'  Per  Lord  Macclesfield,  in  1719,  in  Lockey  v.  Lockey,  Free  in  Ch.  518.  The  same 
mle  was  applied  in  respect  to  accounts  between  tenants  in  common,  in  Prince  v.  Heylin, 
1  Atk.  393,  and  has  ever  since  been  recognized,  in  cases  where  the  defendant  is  chaiged 
as  a  r&xiver,  [The  New  York  Statute  of  Limitations  of  1801,  is  a  bar  to  a  suit  in 
equity  for  an  account  and  settlement  and  for  llie  payment  of  a  balance  due  from  one 
mercantile  firm  to  another  by  reason  of  joint  adventures  in  which  the  two  firms  had 
been  engaged,  when  all  the  items  of  the  account,  on  both  sides,  were  dated  more  than 
six  years  previous  to  the  filing  the  biU.  Didier  v.  Davison,  2  Barb.  (N.  Y.),  Ch. 
477.] 

*  By  Baron  Parke,  in  delivering  the  judgment  of  the  court  in  Inglis  v,  Haigfa,  8 
Mees.  &  Welsh.  (Ex.),  B.  779. 

A  By  Lord  Denman,  C.  J.,  m  PiggoU  v.  Bush,  4  Adol.  &  £11.  B.  91S. 
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settled,  by  the  early  cases,  to  be  within  the  statute,  it  coming  within 
the  same  reason,  and  it  being  fairly  included  in  trespass  on  the  case.^ 
The  words  '^  actions  upon  the  case,"  in  the  statute  of  limitations  in 
Ohio,  it  has  been  expressly  held,  include  the  action  of  assumpsit;^ 
and  the  Supreme  Court  of  the  United  States  hold,  that,  by  virtue  of 
a  statute  of  limitations  which  is  not  restricted  to  a  particular  cause  of 
action,  and  provides  that  the  action,  by  its  technical  denomination, 
shall  be  barred,  if  not  brought  within  a  prescribed  time,  every  cause 
for  which  such  action  may  be  prosecuted  is  within  the  spirit  of  the 
statute.'  The  provision  in  question,  in  the  statute  of  James,  is 
equally  a  bar  to  an  action  of  asaumpsit  for  money  had  and  received, 
thou^  it  is  brought  to  try  landed  title  ;  for,  wherever  the  remedy  is 
limited  to  a  particular  form  of  action,  all  the  general  incidents  of  such 
action  must  attach  upon  it.^  It  is  a  bar,  also,  to  an  action  of  asmimp- 
sit  by  one  tenant  in  common  against  his  cotenant  for  perception  of 
profits.  In  virtue  of  the  provision  that  "  all  actions  of  clebt  for 
arrearages  of  rent''  shall  be  barred,  if  not  commenced  within  six 
years,  the  statute  is  a  good  defence  to  an  action  by  a  landlord  for 
rent,  against  one  who  had  once  been  a  tenant  from  year  to  year,  and 
who  had  not,  within  «the  last  six  years,  occupied  the  premises  nor  paid 
rent.^  Asmmpsit  for  unliquidated  damages  is  within  the  provisions 
of  the  statute,  because  it  lies  for  their  recovery.^  It  was  held,  at  an 
early  period,  that  the  statute  extends  to  actions  of  assumpsit  upon 


*  Bac.  Abr.  Tit.  Lim.  of  Act. ;  Chevely  v.  Bond,  4  Mod.  R.  105 ;  Beatty  r.  Barnes, 
8  Cranch  (U.  S.),  R.  9S ;  Harris  r.  Sannders,  4  B.  &  Cress.  R.  44 ;  Haren  v.  Foster,  9 
Pick.  (Mass.),  R.  112;  Chandler  v.  Yilette,  2  Saund.  R.  120.  In  Crosier  v.  Tomlin- 
son,  2  Mod.  R.  71,  the  coort  held,  that  the  words  "action  of  trespass,"  in  the  proviso  of 
section  7th  of  the  statute,  comprehends  assumpsit.  That  assumpsit  is  included  in  tres- 
pass, according  to  Lord  Denman,  C.  J.,  is  rather  wrong ;  but  the  courts,  perhaps,  were 
justified  in  straining  the  language.  Piggott  v.  Rush,  supra.  It  ^dll  be  seen  by  the 
Appendix,  that,  generally,  all  the  American  acts  of  limitation,  which  have  nndeigone 
revision  since  the  Revolution,  include  the  action  of  assumpsit,  eo  nomine, 

'  Williams  v.  Williams,  5  Ohio,  R.  444.  [So  in  Iowa,  Mallby  v.  Cooper,  1  Morris 
(Iowa),  59.] 

*  M'Clunly  v.  Silliman,  3  Peters  (U.  S.),  R.  270.  [But  in  Mississippi  it  is  held,  that 
the  clause  "  actions  of  account  and  upon  the  case,"  in  the  fourth  section  of  the  Missis- 
sippi statute  of  limitations  of  1822,  relates  exclusively  to  special  actions  of  that  charac- 
ter  and  not  to  actions  of  assumpsit  upon  open  accounts.  Phillips  v.  Cage,  12  S.  &  M. 
(Miss.),  141.] 

*  Per  Story,  J.,  in  Be&ttf  v.  Bumcs,  supra. 

*  Coleman  v.  Hutchinson,  3  Bibb  (Ken.),  R.  210. 

*  Leigh  V.  Thornton,  1  B.  &  Aid.  R.  625. 
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bills  of  exchange  and  promissory  notes,  for  they  are  not  such  matters 
of  account  as  are  intended  by  the  exception  in  the  statute  in  respect 
to  ^'merchants'  accounts,"  but  are  in  the  nature  of  accounts  stated, 
and  no  longer  open.^ 

§  71.  The  action  of  assumpsit  lies  to  recover  damages  for  conso- 
quential  wrongs  or  torts,  which,  though  they  are  ex  delicto^  are  qiKui 
ex  contractu ;  and  they  arise  from  ma^ecisancej  or  doing  what  the 
defendant  ought  not  to  do ;  nan-feasancej  or  not  doing  what  he  ought 
to  do ;  and  misfeasance^  or  doing  what  he  ought  to  do  improperly.^ 

§  72.  An  action  of  assumpsit  may  not  be  barred  by  the  statute, 
when,  to  an  ^tion  for  a  tort  upon  the  same  demand,  the  statute  may 
be  pleaded.  Thus  it  has  been  held,  that,  if  a  tenant  for  life  has  ren- 
dered accounts  for  the  remainder-man  of  timber  cut  by  him,  during  a  * 
period  of  more  than  six  years  before  a  bill  in  equity  for  an  account 
of  such  timber,  and  of  the  value  of  it,  the  statute  cannot  be  pleaded 
to  the  bill ;  for  though,  if  the  remainder-man  had  brought  an  action 
of  trover  J  the  tenant  for  life  might,  notwithstanding  the  rendering  of 
the  accounts,  have  pleaded  the  statute,  he  could^not  have  done  so,  if 
the  remainder-man  bad  brought  an  action  of  assumpsit.  This  case 
was  brought  before  tiie  yice-Chancellor,  Sir  John  Leach,  and  his 
opinion  is  thus  expressed :  '^  It  is  clear,  from  the  authorities,  that  the 
plidntiff  might  have  elected  to  bring  an  action  of  a^ssumpsit^  and  not 
trover^  for  the  moneys  had  and  received  by  the  defendant  from  the 
sale  of  timber,  and  that  the  rendering  of  the  account,  as  alleged  by 
the  bill,  would  have  been  an  acknowledgment  by  the  defendant, 
which,  in  the  action  of  assumpsit,  would  have  taken  the  case  out  of 


1  Chevelj  v.  Bond,  4  Mod.  E.  105.  Every  subsequent  holder,  in  respect  to  the 
acceptor  and  the  maker  of  a  note,  stands  in  the  same  predicament  as  the  payee.  See 
Pierce  v.  Crofts,  2  Wheat  (U.  S.),  R.  3S5.  Takmg  a  bill  of  exchange  is  at  leaat  primSt 
fade  eyidence  of  a  satisfaction  and  extinguishment  of  an  antecedent  debt.  Wallace  v. 
Agry,  4  Maeon  (Cir.  Co.),  R.  336.  [The  statute  may  be  pleaded  in  bar  to  an  fustion 
brought  by  an  execution  debtor  against  a  sheriff  for  the  surplus  of  the  proceeds  of  a 
sale  on  the  execution.  Alexand^  v.  Leckey,  9  Barr  (Penn.),  ISO.  So,  where  a  justice 
of  the  peace  brings  assumpsit  for  fees  proved  by  his  docket.  Harris  v.  Christian,  10 
Barr  (Penn.),  203.  In  Freeland  r.  McCullongh,  1  Denio  (N.  T.),  414,  and  Coming  v. 
McCullough,  1  Comst.  (N.  Y.),  47,  the  action  was  against  a  stockholder  of  a  corpora- 
tion, the  membera  of  which  were  made  individually  liable  by  the  charter,  and  was 
assumpsit.    It  was  held  barred  by  the  statutes.    And  see  pott,  S  80,  note.] 

*  1  Tidd,  4 ;  Browne  on  Actions  at  Law,  868. 
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^    ^    &e  statate  of  limitations/'    He  considered  the  bill  before  bim  as 

<    ^    analogotiB  to  the  action  of  assufiipinty  and  that  the  alleged  render  of 

^   ^    tiie  account  defeated  the  plea  of  statute.^    Where  there  ha^s  been  a 

^     tortious  taking  of  his  property,  the  injured  party  may  bring  trespass 

or  trover,  or  he  may  waive  both,  and  bring  assumpsit  for  the  proceeds, 

ifhen  it  shall  have  been  converted  into  money  ;  and,  if  he  choose  the 

latter  mode  of  redress,  the  tortfeasor  cannot  allege  his  own  wrong,  for 

r^     the  purpose  of  carrying  back  the  injury  to  a  time  which  will,  let  in 

JCJ     the^fitatate.2 

I         i 

•  §  73.  An  action  of  assumpsit  by  a  pawnee,  to  recover  a  simple 

contract  debt,  is  not  the  more  protected  from  the  operation  of  the 
4)     statute  because  accompanied  with  property  pledged  as  collateral 
H     security ;  for  it  is  not,  on  that  account,  the  less  subject  to  the  mischief 
X    ^     against  which  the  statute  was  intended  to  guard.^    But,  though  it  be 
clear,  in  such  case,  that  the  remedy  to  enforce  the  debt  may  be 
barred,  yet  Ihe  Um  upon  the  property  pledged  will  remain.     Thus,  in 
^      %     Vi  action  of  trover,  brought  in  1800,  for  certain  merchandise,  the 
defendant,  a  wharfinger,  claimed  a  lien  upon  it  for  the  balance  of  a 
general  account,  which  was  due  in  1790.    It  was  contended,  that,  as 
the  balance,  under  which  the  defendant  insisted  he  was  entitled  to  the 
Hen,  had  accrued  in  1790,  it  was  consequently  barred.    But  Lord 
Mdon  considered  that  the  debt  had  not  been  discharged,  though  the 
remedy  to  enforce  it  by  action  was  taken  away.    Though  the  statute, 
he  said,  had  run  against  a  demand,  if  the  creditor  have  possession  of 


it 


1  Honej  V.  Honey,  1  Sim.  &  Stu.  Ch.  R.  560;  and  id.  1  Cond.  Eng.  Ch.  R.  297. 
.%oiigh  trover  is  the  proper  action  to  recover  the  yalne  of  specific  articles,  yet,  if  the 

ticles  have  been  sold  by  the  tortfeasor,  and  he  has  received  the  money,  assm^psit  will 

1.    Willett  V.  Willett,  3  Watts  (Penn.),  R.  277.    And  see  note  to  Jones  v.  Hoar,  5 

ck.  (Mass.),  R.  285,  containing  many  authorities. 

»  Per  Parker,  C.  J.,  in  Lamb  v,  Clark,  5  Pick.  (Mass.),  R.  193.  The  facts  were,  in 
this  case,  that  the  defendant  obtained  possession  of  divers  promissory  notes,  without  a 
legal  transfer  from  the  owner,  and  received  payment  of  some  of  &em  more  than  six 
years,  and  of  others  within  six  years,  next  before  the  commencement  of  the  action.  It 
was  held,  he  was  liable  in  assumpsit  for  the  suns  recefved  within  the  six  years,  and  that 
be  was  estopped  to  say,  that  the  notes  were  obtained  by  fraud,  and  so  an  action  of  trover 
would  have  been  boned  by  the  statute.  For  cutting  and  carrying  away  trees,  the  plain- 
tiff may  waive  the  tort,  and  sue  in  assumpsit,  if  the  trees  have  been  add  by  the  defend- 
ant. Jones  V.  Ho9r,  6  Pick.  (Mass.),  R.  285;  Martin  v.  Mayor  of  Brooklyn,  1  Hill 
(N.  Y.),  R.  545;  [Ivory  v.  Owens,  28  Ala.  641]. 

'  As  per  Gibson,  C.  J.,  in  giving  the  opinion  of  the  court  in  Slaymaker  v.  Boyd,  1 
Penn.  R.  219. 
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the  goods  on  whicli  he  has  a  lien  for  a  general  balance,  he  -m^j  hcdd 
them  for  that  demand  bj  virtue  of  lien.^  An  acceptor  may  retain 
funds  to  indemnify  him  against  his  acceptances,  though  outstanding 
longer  than  the  time  limited  by  the  statute.^  Where  an  attorney  had 
a  lien  upon  a  judgment,  and  his  debt  was  barred  by  the  statute,  it 
was  contended  that  his  debt  was  gone ;  but  the  court  held,  that  the 
statute  barred  the  remedy,  but  not  the  right ;  and  that  the  attorney, 
who  had  taken  no  steps  to  recover  his  costs,  for  six  years,  had  still  a 
right  to  be  paid  from  the  sale  of  the  goods.^  Whether  the  secunty 
for  a  simple  contract  debt  is  a  lien  on  property  personal  or  realy  the 
lien  is  not  imptdred  in  consequence  of  the  debt's  being  barred.^ 
Therefore,  where  a  debt  is  due  to  A  from  B,  by  a  promissory  note, 
secured  by  a  mortgage  of  real  estate,  though  the  note  is  barred  by 
lapse  of  time,  yet  A  is  not  barred  of  his  right  as  mortgagee.^  It  is 
true,  that  Mr.  Justice  Sutherland,  in  Jackson  v.  Sackett,^  intimated 
an  opinion  that  a  mortgage,  to  secure  a  simple  contract  debt,  was  pre- 
sumed to  be  paid  in  six  years,  reasoning  that  the  statute  of  limitations 
might,  at  the  expiration  of  that  time,  be  pleaded  to  a  suit  on  the  note. 
But  this  intimation  is  counter  to  the  authorities ;  and  Chancellor  Wal- 


^  Spears  v.  Hardy,  3  Esp.  R.  81.  A  lien  is  a  charge  upon  a  thing,  and  not  a  prop- 
erty in  it.  2  Story,  £q.  Jur.  46.  And,  if  the  property  be  Yolnntarily  deliyered  up,  the 
lien  is  extinguished.    Mathews  v.  Hopkins,  2  McLean  (Cir.  Co.),  R.  145. 

2  Kerrison  v,  Williams,  3  Campb.  R.  418,  per  Lord  EUenborough. 

*  Higgins  V.  Scott,  2  B.  &  Adol.  R.  413. 

*  [So  the  statute  of  limitations  does  not  run  against  the  lien  of  the  grantor  of  land 
for  the  purchase-money,  who,  at  the  time  of  the  sale,  gave  a  bond  for  a  deed,  when  the 
purchase-money  should  be  paid,  and  took  back  bonds  for  the  purchase-money.  Hop- 
kins V.  Cockerell,  2  Gratt.  (Va.),  88.  By  an  act  of  the  legislature  of  Pennsylvania, 
the  land||ppo8ite  to  which  paving,  curbing,  and  so  forth,  is  done  by  the  district  author- 
ities, is  made  subject  to  a  lien  for  the  expense,  and  against  this  lien  the  statute  of  limi- 
tations relative  to  personal  actions  does  not  run,  as  there  is  no  personal  liability.  Coun- 
cil V.  Moyamensing,  2  Barr  (Fenn*.),  224.] 

*  Belk^ap  ».  Gleason,  11  Conn.  R.  160;  Thayer  v,  Mnnn,  19  Pick.  (Mass.),  R.  535, 
referring  to  the  authority  of  Lord  Eldon,  in  Spear  v.  Hartly,  supra ;  and  Toplis  v. 
Baker,  2  Cox,Eq.  Ca.  123.  [Miller  t;.  Helm,  2  S.  &  M.  (Miss.),  687 ;  Miller  v.  Trus- 
tees of  Jefierson  CoUege,  5  id.  651 ;  EUuns  v.  Edwards,  8  Geo.  325 ;  Craln  v.  Paine,  4 
Cush.  (Mass.),  486;  Joy  v.  Adams,  26  Me.  (13  Shep.),  330;  Trotter  ».  Erwln,  27 
Miss.  772.  And  though  the  fact  that  the  personal  security  is  barred  by  the  statute  of 
limitations  may  raise  a  presumption  of  payment,  this  presumption  may  be  rebutted, 
and  whether  it  be  so  or  not  is  a  question  for  the  jury.  Ibid.  And  see  po^,  4  92.]  In 
New  Hampshire,  notes  secured  by  mortgage  are  specially  exempted  from  the  operation 
of  the  statute.    Colby  v,  Everett,  10  N.  H.  R.  429. 

«  Jackson  v,  Sackett,  7  Wend.  (N.  Y.),  R.  94. 
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worth,  in  Heyer  v.  Pniyin,^  said  it  could  not  certainly  be  law ;  at 
least,  such  a  principle  could  not  be  applied  to  such  a  case  as  the  one 
in  question. 

§  74.  As  an  action  of  assumpsit  cannot  be  maintained  for  a  demand, 
after  the  time  limited  by  the  statute  has  elapsed,  so  a  demand  which 
has  been  barred  by  the  statute  cannot  be  set  off.  If  it  be  pleaded  in 
bar  to  an  action,  the  plaintiff  may  reply  the  statute ;  or,  if  it  be  given 
in  eyidence  under  a  notice  of  set-off,  it  may  be  objected  to  at  the 
trial.^  It  seems  to  be  well  settled,  say  the  Supreme  Court  of  Penn- 
sylvania, that,  if  the  defendant  plead  a  seiroff,  the  plobtiff  may  reply 
the  statute,  which  will  be  a  bar ;  or,  if  the  defendant,  under  the  plea 
of  the  general  issue,  in  England,  or  in  this  country,  under  the  plea  of 
payment,  give  the  plaintiff  notice  of  his  intention  to  ^ve  it  in  evi- 
dence, the  plaintiff,  after  it  is  given  in  evidence,  may  object  the  stat- 
ute of  limitations  to  it.^    It  has  been  held,  that  where  an  administra* 


1  Heyer  v.  Pruyin,  7  Paige  (N.  Y.),  Ch.  R.  470. 

*  2  Boll.  N.  P.  ISO ;  and  see  Haggles  v.  Keeler,  3  Johns.  (N.  Y.),  R.  261 ;  Hicks  v. 
Hicks,  5  East,  S.  16. 

*  Hinkley  v.  W^alters,  8  Watts  (Fenn.),  R.  260 ;  Shoenberger  9.  Adams,  4  id.  430; 
Leyering  v.  Rittenhoase,  4  Whart.  (Penn.),  R.  130.  See  also,  Watkins  v.  Harwood,  2 
GUI  and  Johns.  (Md.),  R.  307 ;  Rnggles  v,  Keeler,  3  Johns.  (N.  Y.),  R.  263.  [Trim- 
jer  V.  Pollard,  5  Gratt.  (Va.),  460;  Harwell  v.  Steele,  17  Ala.  372.  In  the  matter  of 
Dxysdale's  Appeal,  14  Penn.  St.  Rep.  (2  Harris),  531,  heirs  who  were  claiming  their 
ancestors'  estate  were  permitted  to  set  np  the  statute  of  limitations  in  bar  of  debts  dne 
by  them  to  the  estate.  Bat  see  Rose  v,  Goald,  cited  in  note  to  4  75,  post.  Bat  a  per- 
son who  has  been  absent  firom  the  State,  and  on  his  retam  brings  a  suit,  cannot  reply 
the  statute  to  a  claim  in  setoff,  which,  deducting  the  time  of  his  absence,  would  not  be 
barred.  Hewlett  v.  Hewlett,  4  £d.  (N.  Y.),  Ch.  7.  And  it  is  error  to  exclude  an 
account  in  setoff,  because,  on  its  face,  it  appears  to  be  barred  by  the  statutes.  Camp  v. 
Gullett,  2  £ng.  (Ark.),  524 ;  Trimyer  v.  Pollard,  ubi  sup.  Under  statute  21  Jac.  1,  c. 
16,  f  3,  where  a  set-off  is  filed,  the  replication  should  be,  that  the  cause  of  set-off  did 
not  accrue  within  six  years  before  the  commencement  of  the  action,  as  the  statute  is  not 
a  bar  to  a  set-off  unless  the  six  years  have  expired  before  the  action,  in  which  the  set- 
off IS  pleaded,  is  brought.  Walker  v.  Clemens,  9  £ng.  L.  &  £q.  Rep.  332;  s.  c.  15 
Q.  B.  Rep.  1046 ;  Moore  v.  Lobbin,  26  Miss.  304.  And  in  Virginia,  where,  by  statute, 
1  Rev.  Code,  Chap.  128,  \  87,  defendants  are  allowed  to  file  a  set-off  any  time  before 
trial,  whether  the  set-off  accrue  before  or  after  the  commencement  of  the  action,  it  has 
been  held,  that  if  the  setoff  accrue  before  the  commencement  of  the  action,  and^is  at 
the  time  of  such  commencement  a  subsisting  and  valid  claim,  it  may  be  filed  any  time 
before  trial,  though  more  than  five  years  (the  limited  time)  may  have  expired  between 
the  accruing  and  the  time  of  filing.  But  if  the  set-off  accrues  after  the  commencement 
of  the  action,  it  must  be  filed  within  five  years  from  the  time  of  its  accruing.  Trimyer 
r.  PoUard,  ubi  sup.] 
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tor  pleads  a  seiroff,  which  is  barred  by  the  statute,  it  is  no  answer  to 
the  objection  of  the  statute,  that  he  is  allowed,  as  administrator,  nilie 
months  to  collect  the  debts ;  as,  during  the  nine  months,  he  may  sue, 
though  he  cannot  be  sued.^ 

§  75..  Where  there  are  cross  demands  between  parties,  which 
accrued  nearly  at  the  same  time,  both  of  which  would  be  barred  by 
the  statute,  and  the  plaintiff  has  saved  the  statute  by  suing  out  pro-  * 
cess,  but  the  defendant  has  not,  the  defendant  may  nevertheless  set 
off  his  demand.  Lord  Eenyon,  in  this  case,  said,  that,  as  the  trans- 
actions between  the  plsdntiff  and  the  defendant  were  all  of  the  same 
date,  and  as  the  biUs  seem  to  have  been  given  for  their  mutual  accom- 
modation, it  would  be  the  highest  injustice  to  allow  one  to  have  an 
operation  by  law,  and  not  the  other ;  and  he  held  the  demand  of  the 
defendant  to  be  good,  as  well  as  that  of  the  plaintiff,  and  allowed  it  to 
be  set  off.2 


1  Tumbull  V,  Strokecker,  4  M'Cord  (S.  C),  R.  210. 

'  Ord  V,  Easpini,  2  Esp.  R.  569.  See  post,  Chap.  XIV.  on  mntoal  accounts.  [So, 
if  a  defendant  insists  that  demands  against  which  the  statute  has  mn,  be  aUowed,  he 
shaU  not  be  permitt^  to  set  up  the  statute  against  similar  demands  put  in  by  the  plain- 
tiff,  when  the  claims  on  both  sides  are  matters  of  book  account.  Gulick  v.  Turnpike 
Co.  2  Green  (N.  J.),  545.  And  lapse  of  time  is  no  bar  to  a  vendor's  claim  for  the 
yalue  of  surplus  land  conveyed,  when  he  is  brought  into  court  by  the  vendee  who  seeks 
to  recover  back  part  of  the  purchase-money  on  the  ground  that  he  has  been  ejected  from 
a  portion  of  the  land  conveyed,  but  stiU  has  more  acres  than  he  paid  for.  Richardson 
V.  Bleight,  8  B.  Mon.  (Ken.),  580.  Nor  when  a  testator  gives  his  residuary  estate  to  be 
divided  amongst  his  children,  directing  that  sums  of  money  appearing  by  his  private 
ledger  to  be  due  from  them,  shaU  in  the  division,  be  brought  into  the  account,  will  one 
of  the  children  against  whom  there  are  charges  of  more  |(An  six  years'  standing,  be 
allowed  to  set  up  the  statute  for  the  purpose  of  increasing  the  amount  of  his  distribu- 
tive sliare.  Rose  v.  Gould,  11  Eng.  L.  &  Eq.  Rep.  10;  8.  c.  Law  J.  Rep.  (n.  s.), 
Ch.  360.  Where  an  action  was  brought  on  a  promissory  note,  and  the  defendant 
pleaded  a  total  failure  of  consideration,  and  alleged  a  parol  warranty  of  the  property  for 
which  the  note  was  given,  as  a  part  of  his  defence,  it  wob  held  that  the  plaintiff  could 
not  avoid  this  defence  by  insisting  on  the  statute  of  limitations,  although  more  than 
four  years  had  elapsed  from  the  time  of  such  parol  warranty.  Munrow  v,  Hanson,  9 
Geo.  398.  The  last  case  docs  not  state  that  an  action  for  a  breach  of  the  warranty 
would  have  been  barred,  but  that  is  the  obvious  inference,  and  all  these  cases  seem  to 
show  that  where  there  is  any  equitable  matter  of  defence  in  the  nature  of  setoff,  or 
which  might  be  the  subject  of  a  cross  action,  growing  out  of  the  subject-matter  for 
which  action  is  brought,  courts  will  permit  it  to  be  set  up  although  a  cross  action,  or  an 
action  on  the  daim  in  set-off,  might  be  barred  by  the  statute.  Thus  in  an  action  of 
debt  on  a  bond  given  for  the  price  of  land,  a  defence  of  partial  failure  of  consideration 
because  of  a  deficiency  in  quantity,  is  not  barred  by  the  statute.    Evans  v.  Yongue,  8 
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§  76.  The  action  of  debt^  when  ^^  grounded  upon  any  lending  or 
contract  without  gpectdUify^  is  one  of  the  actions  ex  contractu  to 
recoTer  a  sum  certain,  the  bringing  of  which  is  limited  by  the  statute 
to  six  years  next  after  the  cause  of  action  accrued.^  The  forms  of  a 
declaration  in  an  action  of  assumpsit,  and  in  an  action  of  debt  on 
ample  contract,  are  very  similar.  There  are,  however,  certain  words, 
by  which  they  are  distinguished,  and  which  give  the  one  or  the  other 
character  to  the  action.  In  what  consists  the  principal  difference,  is 
staled  by  Mr.  Justice  M'Lean :  ^^  The  action  of  debt  is  founded  upon 
the  contract ;  the  action  of  assumpsit  upon  the  prcMuise."  ''  In  debt," 
he  says, ''  the  consideration  of  the  contract  must  be  stated,  as  also 
any  inducement  necessary  to  explain  the  contract  or  consideration, 
and  it  should  be  stated  that  the  party  agreed  to  pay :  stating  that  he 
promUed  to  do  so,  would  be  bad."  ^ 

§  77.  Covenant  usually  lies  only  upon  contracts  under  seal;  and, 
therefore,  unless  the  defendant  have  executed  an  instrument  under 
seal,  this  action  is  not  maintainable.^  It  lies  on  all  instruments  under 
seal  containing  either  express  or  implied  covenants.^  But,  wherever 
a  covenant  is  not  under  seal,  or  wherever  there  has  been  a  contract 
under  seal,  and  a  subsequent  and  distinct  simple  contract,  founded 


Rich.  (S.  0.),  lis.  So  in  a  suit  on  a  bond  against  the  widow  aii4  heirs  of  the  obligor, 
the  defence  of  payment  by  board  furnished  the  obligee  under  an  agreement  that  it  should 
be  applied  to  reduce  the  bond,  waB  held  good,  although  most  of  the  account  for  board 
had  accrued  more  than  six  years  before  the  action  was  brought.  King,  Admr.,  v. 
King,  1  Stockt.  (N.  J.),  44.  So  in  an  action  to  recover  the  balance  of  the  price  of 
goods  sold,  unsoundness  may  be  set  up  in  defence,  although  an  action  to  recover  back 
the  amount  originaUy  paid,  would  be  barred.  Riddle  v,  Kreinbicht,  12  La.  Ann.  297. 
The  Indiana  statute  of  limitations  exempts  from  its  operation  so  much  of  any  matter 
pleaded  as  payment  or  set-off  as  shall  equal  the  amount  of  the  plaintiff's  demand.  R. 
8.  1838,  p.  447.  Any  excess,  it  seems,  would  be  barred.  Livingwood  v.  Livingwood,  6 
Blackf.  (Ind.),  268.] 

^  [See  poBt,  The  Masters,  Warden,  &c.  v,  Loder,  dted  in  the  note  to  §  79,  at  the 
end.  An  action  of  debt  against  a  devisee  of  land,  to  recover  money  chaigcd  thereon, 
is  not  an  action  grounded  on  any  lending  or  contract  not  under  seal.  Wilson  v.  Towle, 
19  N.  H.  244.] 

*  Metcalf  V.  Robinson,  2  M'Lean  (Oir.  Co.),  R.  363.  See  also,  Emery  v.  Fell,  2 
Term  R.  28 ;  BriU  r.  Neele,  3  B.  &  Aid.  R.  208.  Li  which  case,  the  declaration  was 
demorred  to,  the  cause  assigned  being  the  misjoinder  of  debt  and  assumpsit,  on  the  sev- 
eral counts.  See  also,  Dalton  v.  Smith,  2  Smith,  R.  618^  in  which  the  court  held  a 
similar  declaration  to  be  bad. 

*  Com.  Dig.  Pleader. 

*  Browne  on  Actions  at  Law,  353,  who  cites  6  Bing.  656. 
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upon  a  new  consideration,  and  the  plaintiff  is  proceeding  upon  the 
fflmple  contract,  the  action  must  be  assumpsit,  and  not  covenant,^  and^ 
consequently,  is  liable  to  be  barred.^ 

§  78.  All  demands  upon  simple  contract  are  barred  by  virtue  of 
preiumptAfm  of  payment  at  the  expiration  of  twenty  yearSy  thou^  the 
statute  be  not  pleaded,  to  prove  Ihe  payment  of  which  any  evidence 
is  admissible  upon  the  general  issue.^  The  court  will  instruct  the 
jury,  that  they  may  presume,  after  that  period,  the  settlement  of  an 
account,  and  the  balance  paid. 


1  Head  v.  Wadham,  1  East,  R.  619 ;  and  per  Lord  Kenyon,  C.  J.,  in  The  King  v. 
Beeston,  3  D.  &  East,  R.  592 ;  White  v.  Parkin,  12  Eaat,  R.  67S. 

'  [The  statate  is  no  bar  to  a  bill  in  equitjr  to  compel  a  specific  performance  of  a  con- 
tract of  sale.    Washburn  v,  Washburn,  4  Ired.  (N.  C),  Eq.  806.] 

s  Jackson  v.  Sackett,  7  Wend.  {S,  Y.),  R.  94 ;  Bass  v.  Williams,  8  Pick.  (Kass.), 
R.  187.  This  is  so  obyioos,  that  it  would  be  saperflnous  to  cite  additional  authority. 
It  is  ftdly  comprehended  by  the  general  doctrine  of  presnm{>tive  evidence,  arising  from 
a  forbeanmce  to  sue  for  twenty  years,  and  which  includes  specialties,  [See  post,  ^\  93, 
159.] 
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SPECIALTIES. 


§  79.  In  indebitatus  asiumpsit,  the  general  role  is,  diat  the  plaiii* 
tiff  most  show,  in  his  declaration,  the  certun  cause  of  the  debt  for 
which  the  defendant  promised ;  the  reason  being  that  it  may  appear 
that  the  debt  is  not  a  eantniet  of  record,  and  not  one  under  seal;  the 
langoage  of  the  statute  being  "  all  actions,"  fcc,  "  without  special- 
ty.'* ^  In  Walker  v.  Witter,^  it  was  admitted  on  the  part  of  the 
defendant,  that  ifndebitaitas  asstmpsit  would  have  lain,  and  on  the 
part  of  the  plaintiff,  that  the  judgment  ^one  obtained  in  the  Supreme 
Court  of  Jamaica),  was  ovljprimdfade  evidence  of  debt.  "  That," 
said  Lord  Mansfield,  ^^  being  so,  the  judgment  was  not  a  specialty, 
but  the  debt  only  a  simple  contract  debt."  Fr<Ma  this,  reasons  Van 
Ness,  J.,  in  Pease  v.  Howard,^  it  would  seem  to  follow,  that  if  the 
judgment  had  been  conclimve  evidence  of  the  debt,  it  would  have 
been  a  specialty,  and  that,  of  course,  the  statute  of  limitations  could 
not  have  been  a  bar.  This  mode  of  viewing  the  matter  seemed  to 
him  to  derive  great  weight  from  the  nature  and  eff^ect  of  a  specialty, 
which  being  under  seal,  imports  a  consideration,  and  the  want  of  one 
cannot  be  alleged  by  plea :  this,  and  the  solemnity  which  attends  the 
execution  of  it,  are  the  only  reasons  why  it  ranks  higher  in  the  scale 
of  contracts  than  a  writing  without  seal,  or  a  mere  parol  agreement. 
The  learned  judge,  also,  drew  the  distinction  between  the  actions  of 
debt  founded  upon  any  contract  tvkhaut  specialty y  which  are  actions 
founded  upon  contracts  in  fact,  and  such  actions  of  debt  as  are  ere* 
ated  by  construction  of  law.^ 

I  Specialtiee  are  not  within  the  evils  intended.    1  Sannd.  B.  ■362 ;  2  id.  66. 

«  Walker ».  Witter,  1  Dong.  R.  1. 

'  Pease  v.  Howaid,  14  Johns.  (N.  T.),  B.  479. 

*  1  Saond.  B.  36,  37,  38 ;  2  id.  64,  65,  &c.,  and  in  notes  and  cases  theze  dted.  See 
also,  CaitmiU  v.  Hopkins,  2  Missov.  B.  220 ;  Tilghman  v.  Fisher,  9  Watts  (Penn.),  B. 
441.  The  statute  maj  be  pleaded  to  indMatus  auumpsit  against  the  sheriff  for  money 
levied  upon  a  Jiari  facias,    1  Mod.  B.  246,  and  Cockram4;.  Welby,  2  id.  212.    One 
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§  80.  It  has  accordingly  been  long  established,  tiiat  where  the 
liability  of  the  defendant  is  created  not  merely  by  the  act  of  the 
parties,  but  by  the  positiye  requisitions  of  a  statute,  ihe  plaintiff  is  not 
barred.  Thus,  where  debt  was  brought  on  the  statute  of  tithes,  for 
carrying  away  the  com,  the  defendant  pleaded  for  ihe  last  three  years 
non  debet  J  and  for  the  residue,  the  statute  of  limitations ;  and  tijjie 
plaintiff  thereupon  demurring,  and  the  record  being  read,  aU  the 
judges  held,  that  the  statute  did  not  extend  to  the  action.^  Thus, 
again,  in  another  of  the  old  cases,  an  action  of  debt  for  an  escape  was 
•held  not  to  be  reached  by  the  statute,  both  because  it  was  not  founded 
upon  any  lending  or  conlxact,  and  was  founded  on  a  specialty,  namely, 
on  statute  law?  The  construction  has  been  applied  to  one  of  a  class 
of  statutes  in  this  country  which  have  now  become  common,  in  the 
case  of  Bullard  v.  Bell,®  by  Mr.  Justice  Story.  The  learned  judge 
held,  that  the  statute  of  limitations  of  New  Hampshire  (which,  in 
respect  to  specialties,  is  a  transcript  of  the  statute  of  James),  did  not 
apply  as  a  bar  to  an  action  of  debt,  against  a  stockholder  of  a  bank, 
under  the  provisions  of  its  charter,  imposmg  a  personal  responsibility 
upon  the  shareholders,  for  the  notes  of  the  institution,  in  case  they 
should  be  dishonored.  This  judgment  was  accompanied  by  the  follow- 
ing opinion:— 

^^  I  agree  at  once  to  the  position,  that  the  bills  of  the  bank  are  to 


fonn  of  action  may  be  fouilded  upon  a  specialty,  namelj,  the  record  of  the  judgment; 
in  the  other  form  it  is  founded  on  a  amtract.  In  one  case  the  statate  is  not  pleadable, 
in  the  other  it  is.  Ibid.  Debt  lies  on  all  apedaUies  to  recover  a  demand  for  money 
secured  thereby.  It  lies  upon  bonds,  whether  for  the  payment  of  moneys  or  perform- 
ance of  any  other  act ;  upon  recognizances,  and  upon  judgment,  and  decrees.  It  Uoe, 
also,  upon  statutes,  where  an  action  of  debt  is  given  by  statute ;  and  where  the  statute 
provides  for  the  payment  of  a  sum  of  money,  or  gives  a  penalty  or  forfeiture  on  the 
doing  of  a  forbidden  act,  but  does  not  mention  any  mode  of  recovering  it.  1  Saund. 
R.  288,  note  I ;  Browne  on  Actions  at  Law,  345;  White  v.  Parkin,  12  East,  R.  578. 

-  [But  an  action  of  debt  for  a  penalty  due  under  a  by-law  made  by  virtue  of  a  charter  is 
an  action  of  debt  grounded  upon  a  contract  without  specialty,  and  is  barred  by  21  Jac. 
1,  c.  16,  §  3,  if  not  commenced  within  six  years  after  the  penalty  becomes  due.  The 
Master,  Warden,  &c.  v.  Loder,  6  £ng.  L.  &  £q.  Rep.  309.] 

^  Cro.  Car.  513,  [The  duties  imposed  on  vessels  passing  from,  to,  or  by  Ramsgate, 
by  statute  (32  Geo.  III.  c.  74,  \  81 ),  are  not  vrithin  the  statute  of  limitations,  being  a 
specialty.    Shepherd  v.  Hill,  32  Eng.  L.  &  Eq.]  , 

^  Jones  V.  Pope,  1  Saund.  R.  38.  An  action  founded  upon  a  statute,  such  as  debt 
for  an  escape,  cannot  be  barred.  Per  Curiam,  Ward  t\  Reeder,  2  Har.  &  M'Hen. 
(Md.),  R.  154;  [Lane  v,  Morris,  10  Geo.  162.] 

^    8  BuUard  v.  Bell,  1  Mason  (Or.  Co.),  R.  243. 
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be  considered  ori^allj  bb  the  debts  of  the  corporation,  and  not  of 
the  corporators ;  and,  except  from  some  special  provision  by  statute, 
tiie  latter  cannot  be  made  answerable  for  the  acts  or  debts  of  the 
former.  They  are  altogether,  in  law,  distinct  persons,  and  capable  of 
contracting  with  eacdi  other.  But  the  corporators  are  not  strangers  to 
flie  corporation.  On  the  contrary,  the  law  contemplates  a  privity 
between  them ;  and  upon  Ihat  privity  has  created  an  obligation  on  the 
corporators,  under  certain  circumstances,  to  pay  the  debt  of  the  cor- 
poration. Nothing  can  be  better  settled  than  that  an  action  of  debt 
lies  for  a  duty  created  by  the  common  law,  or  by  custom.  A  fortiori 
it  must  lie,  where  the  duty  is  created  by  statute.  Whatever  is  enjoined 
by  statute  to  be  done,  creates  a  duty  on  the  party,  which  he  is  bound 
to  perform :  the  whole  theory  and  practice  of  political  and  civil  obli- 
gations rest  upon  this  principle.  When,  therefore,  a  statute  declares, 
that,  under  certain  circumstances,  a  stockholder  in  a  bank  shall  pay 
the  debt  due  from  the  bank,  and  those  circumstances  occur,  it  creates 
a  direct  and  immediate  obligation  to  pay  it.  The  consideration  may 
be  collateral  or  not ;  but  it  is  not  a  subject-matter  of  inquiry,  and  to 
deny  that  it  is  a  duty  on  the  stockholder  to  pay  the  money,  is  to  deny 
the  authority  of  the  statute  itself;  for  a  duty  is  nothing  more  than  a 
civil  obligation  to  perform  that  which  the  law  enjoins.  Here,  then, 
the  law  has  declared,  that  the  stockholders  shall  be  liable  to  pay  a 
specific  sum,  and  it  imposes  on  them  a  duty  so  to  do.  How  then  can 
the  court  say,  that  debt  does  not  lie,  since  there  is  a  duty  on  the 
defendant  to  pay  the  plaintiff  a  determinate  sum  of  money  ?  There 
is  no  room,  under  this  view  of  the  case,  for  entertaining  any  question 
as  to  collateral  undertakings.  The  law  has  created  a  direct  liability, 
a  liability  as  direct  and  cogent,  as  though  the  party  had  bound  him- 
self under  seal  to  pay  the  amount,  in  which  case  debt  would  undoubt- 
edly lie.  The  law  esteems  this  an  obligation  created  by  the  highest 
kind  of  specialty.  Indeed,  if  debt  would  not  lie  in  this  case,  it  is 
inconceivable  how  assumpsit  could.  There  is  no  pretence  of  any 
express  promise ;  and  if  a  promise  is  to  be  implied,  it  must  be  because 
there  exists  a  legal  liability,  independent  of  any  promise  suffiqient  to 
sustain  one.  Now,  the  very  notion  of  a  collateral  undertaking  is, 
that  there  exists  no  legal  liability  independent  of  the  promise  to  create 
a  duty.    And  if  there  exists  a  duty  sufficient  to  raise  a  promise,  then 

it  is  sufficient  to  sustain  an  action  of  debt."  ^ 

J _ — 

1  See  Van  Hook  v.  WhiUock,  3  Paige  (N.  Y.),  Ch.  B.  409.    [Atwood  v.  B.  I.  Ag. 


82  LIMITATIONS  OJ  ACTIONS,  ETC.  [CHAP.  X. 

§  81.  But  there  is  a  distinction  between  the  liability  directly  imr 
posed  by  a  statute,  and  one  simply  having  relation  to  it.  As,  in  the 
case  of  the  assignment  of  a  debt,  by  the  commissioners  of  a  bankrupt, 
the  assignment  being  by  virtue  ot  aetof  parliament^  a  plea  of  limita- 
tion would  avail ;  because  the  debt  was  created  and  the  obligation 
imposed,  by  the  act  of  the  parties,  both  before  the  assignment  and 
the  statute ;  and  it  is  an  invariable  rule,  that  when  the  time  of  limi« 
tation  begins  to  run,  nothing  subsequent  will  stop  it.^  So,  where  the 
South  Sea  Company  (m  whom  the  estates  of  the  directors  were  vested 
by  act  of  parliament),  filed  a  biU  to  which  the  statute  of  limitations 
was  pleaded.  It  being  argued  that  the  claim  of  the  plaintiffii  was' a 
matter  of  record,  and  consequently  the  debt  not  within  the  statute,  — 
the  Lord  Chanc^or  held  the  law  to  be  clearly  otherwise ;  and  he 
compared  it  to  the  case  of  an  assignee,  under  a  commission  of  bank- 
ruptcy, who,  though  he  claims  under  the  acts  concerning  bankrupts, 
and  also  by  virtue  of  the  assignment,  which  is  under  the  great  seal, 
yet,  as  he  stands  only  in  the  place  of  tiie  bankrupt,  against  whom  the 
statute  of  limitations  is  'pleadable,  so  is  he  (the  assignee),  liable  to  be 
barred  thereby.^  So  assumpsit  will  lie  against  a  trading  corporation, 
upon  a  bill  of  exchange,  when  the  power  of  drawing  and  accepting  is 
recognized  by  statute.' 


Bank,  1  B.  I.  376;  Jordan  v.  Robinson,  3  Shep.  (Me.),  167 ;  Lane  o.  Monis,  8  Geo. 
468.  In  New  York  (2  R.  S.  298,  f  31 ),  it  is  provided  that  *'  an  action  upon  any  statnte 
made  or  to  be  made  for  any  forfeiture  or  cause,  the  benefit  and  snit  wheroof  is  limited  to 
the  party  aggrieved,  or  to  snch  party  and  the  people  of  this  State,  shall  be  commenced 
witMn  three  years  after  the  ofienoe  committed  or  the  cause  of  action  accrued,  and  not 
after;  and  where  an  action  was  brought  against  a  stockholder  of  an  incorporated  tnding 
company,  the  charter  of  which  provided  that  the  stockholders  should  be  liable  for  its 
debts,  and  that  a  creditor  might,  after  judgment,  obtained  against  the  corporation,  and 
ex6cutk>n  returned  unsatisfied,  sue  any  stockholder,  it  was  held,  that  the  above  limita- 
tion of  three  years  did  not  apply  (overruling  Freeland  t;.  McCullongh,  1  Denio,  414) ; 
but  that  the  liability  not  being  createdhy  the  statute,  was  within  the  general  provision  of 
the  statute  limiting  to  six  years  all  actions  of  account,  assumpsit,  or  on  the  case, 
founded  on  any  contract  or  liability  express  or  implied.  Coming  v,  McCullongh,  1 
Comit.  (N.  T.),  47.  The  form  of  the  action  in  this  case  was  assumpsit.  In  Bullard 
V.  Bell,  it  was  debt.  The  learned  judge  (Jones),  who  gave  the  opinion,  discusses  the 
nature  of  the  liability  created  by  the  statute,  at  much  length,  and  expresses  views  not 
easily  to  be  reconciled  with  the  doctrine  of  tlie  latter  case.] 

1  Coply  V.  Dorkmique,  2  Lev.  B.  166.  [That  there  ara  exceptions  to  the  rule,  see 
foA,  S  196,  note.] 

a  3  P.  Wms.  B.  14. 

*  Murray  v.  East  Ind.  Co.  6  Bam.  &  Aid.  B.  204. 
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§  82.  For  the  same  reason  that  the  Htpjd  of  limitation  is  not  plead- 
able to  a  liabSity  imposed  by  statute,  it  is  not  pleadable  to  a  liability 
founded  on  a  judgment  of  caurt,^  Thus,  in  an  action  on  the  case 
against  a  sheriff,  for  that  he  levied  such  a  sum  of  money  upon  a  fieri 
fadiMy  at  the  suit  of  the  plaintiff,  and  did  not  bring  the  money  into 
court,  at  the  day  of  the  return  of  the  wtAjper  quod^  etc. ;  the  court 
held,  that  if  the  fieri  faeiaa  had  been  returned  then,  the  action  would 
haye  been  grounded  on  the  record,  and  it  is  the  sheriff's  fault  that  the 
writ  was  not  returned,  and  that  the  judgment  was  the  foundation  of 
the  action.^  So  in  the  Supreme  Court  of  the  State  of  New  York,  in 
error  on  certiorari  to'  a  justice's  court.  The  action  in  the  court 
below  was  founded  upon  a  judgment  rendered  before  another  justice, 
«£r  years  before  the  present  suit,  and  the  only  question  riused  was, 
whether  a  suit  on  a  judgment  in  a  justice's  court  was  barred  by  the 
statute  of  limitations  ?  Van  Ness,  J.,  ^^  Whether  a  justice's  court  is 
strictly  a  court  of  record,  it  is  not  material  to  determine  in  this  case ; 
for  if  it  be  not^  it  is  settied  that  a  judgment  rendered  in  it  is  conclu^ 
siye  evidence  of  a  debt,  and  the  merits  of  such  a  judgment,  while  it 
remains  in  force,  cannot  be  overruled,  or  controverted  in  an  original 
suit  at  law,  or  in  equity ;  and  it  is  as  final,  as  to  the  subject-matter  of 
it,  to  all  intents  and  purposes,  as  a  judgment  in  this  court."  He 
therefore  concluded,  that  an  action  of  debt  upon  a  judgment  in  a 
justice's  court,  is  not  barred  by  the  statute  of  limitations,^  and  so  also 


1  [Dudley  v,  Lmdsey,  9  B.  MifB.  (1  Ken.),  486;  Mitchell  v.  Mitchell,  8  Hnmph. 
(Teim.)»  359;  Todd  v.  Cromb,  5  McLean,  172;  Reddington  v,  Julian,  2  Carter  (Ind.), 
224.  But  where  seyeral  joint  debtors  ore  sued,  some  of  whom  are  not  served  with  pro- 
oesa,  and  judgment  is  obtained  against  all  pursnani  to  the  statute,  such  judgment  does 
not  prerent  the  running  of  the  statute  of  limitatJons  in  favor  of  those  defendants  who 
weie  not  served  with  process.  Bmen  v,  Bokee,  4  Denio  (N.  Y.),  66.  In  Arkansas, 
the  statute  cannot  be  pleaded  to  a  tcirt  facias  to  revive  a  judgment,  because  it  is  not  the 
eommeneement  of  an  action.  Brown  v,  Byxd,  5  Eng.  (Ark.),  533.  See  also,  Evans  v. 
White,  7  Eng.  (Ark.),  S3.  OUierwise  in  Msoyland,  Beanes  o.  Hamilton,  3  Gill  (Md.), 
275 ;  and  in  Indiana,  Simpson  v,  Lassalle,  4  McLean,  352.  A  judgment  under  the 
Mill  Acts  of  Maine  is  not  within  the  statute.  Knapp  v.  Clark,  SO  Me.  (17  Shep.),  164. 
In  North  Carolina,  judgments  are  barred  bj  statute  in  ten  years  after  the  return  day  of 
the  last  execution.    Butts  v.  Patton,  11  Iredell  (N.  C),  262.] 

^  1  Mod.  B.  246.  No  statute  limits  the  lien  of  a  judgment  in  Pennsylvania,  in  &yor 
of  the  heirs  of  a  debtor.    Brobst  t;.  Bright,  7  Watts  (Penn.),  R.  124. 

*  Pease  v,  Howard,  14  Johns.  B.  479.  [Otherwise  now  in  New  iToik,  by  statute. 
Caxshore  v.  Huyck,  6  Barb.  (N.  Y.),  S.  C.  583.]  It  was  said  to  have  been  resolved, 
that  the  statute  was  not  a  good  plea  against  an  attorney,  that  brings  his  action  for  feu, 
because  they  depend  upon  a  record,  and  are  certain.    1  Mod.  246.    In  the  case  of  Budd 
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it  has  subsequently  been  expressly  held  by  the  Supreme  Court  of 
New  Hampshire.^  But  by  the  Superior  Court  of  South  Carolina,  it 
"was  held,  that  a  judgment  of  a  court  of  justice,  for  the  trial  of  causes 
ismall  and  mean,  is  within  tiie  operation  of  the  statute ;  the  reason 
assigned  being  that  such  a  judgment  is  not  a  matter  of  record.' 
Though  the  Marine  Court  of  the  city  of  New  York  is  a  court  of 
record  for  certain  purpose,  it  does  not  act  as  such  m  the  exercise  of 
its  jurisdiction  between  party  and  party ;  and  consequently  the  statute 
of  limitations  is  a  good  defence  to  an  action  in  one  of  its  judgments.^ 

§  83.  The  rule  that  the  statute  is  not  pleaoable  to  a  judgment  of 
court  does  not  apply  to  a  foreign  judgment.  A  foreign  judgment 
being  primd  facie  evidence  of  the  debt  only,  is  considered  of  no 
higher  nature  ihan  a  simple  contract,  and  a  necessary  consequence  of 
this  is,  that  the  statute  of  lunitaticms  may  be  pleaded  to  it.^  In  an 
action  upon  a  judgment,  obtained  in  the  Supreme  Court  of  Jamaica, 
Lord  Mansfield  says,  ^^  The  question  was  brought  to  a  narrow  point ; 
for  it  was  admitted,  on  the  part  of  the  defendant,  ^s,tUndebitaiuB 
assumpsit  would  haye  lain,  and  on  the  part  of  the  plaintiff,  that  the 
judgment  was  oulj  primd  facie  evidence  of  the  debt.  That,  says  he, 
being  so,  the  judgment  was  not  a  specialty,  but  the  debt  only  a  simple 
contract  debt.^  In  a  case  before  the  King's  Bench,  in  1825,  which 
was  assumpsit  on  judgment  obtained  in  one  of  the  superior  courts  of 


V.  Birkenhead,  Carth.  144,  no  such  objection  was  ^ade  to  the  plea,  in  an  action  of 
assumpsit  by  an  attorney;  but  in  Oliver  v,  Thomas,  3  Ley.  367,  where  assumpsit  was 
brought  for  fees,  and  money  expended,  and  labor  and  pains  in  prosecuting  divers  suits, 
the  defendant  pleaded  the  statute,  whereupon  the  plaintiff  demurred ;  and  it  was  argued, 
for  the  plaintiff,  that  this  action  being  by  several  counts,  or  declarations,  whereof  mm 
only  was  for  fees,  the  statute  was  not  pleadable  to  that  count  for  fees  only,  because  it 
arises  upon  matter  of  record,  namely,  his  being  attorney  of  record.  But,  by  the  whole 
court  it  was  held,  that  the  statute  is  pleadable  to  the  count  for  ftes ;  for  <he  fees  are  not 
of  record;  and  a  case  was  cited,  where  it  was  so  adjudged  withm  two  years  before, 
whereupon  judgment  was  given  to  the  defendant. 

^  Mahurin  v.  Bickford,  8  N.  Hamp.  R.  54. 

3  Griffin  v.  Heaton,  2  Bail.  (S.  C),  R.  68. 

'  Lester  v.  Redmond,  6  Hill  (N.  Y.),  R.  690.  [In  Massachusetts,  judgments  of  a 
justice  of  the  peace  are  barred  by  statute.  But  the  Police  Court  of  LoweU  was  held  to 
be  a  court  of  record,  and  its  judgments  not  witiiin  the  statute.  Bannegim  v.  Murphy, 
13  Met.  (Mass.),  251.  And  in  Maine,  a  judgment  of  the  court  of  county  commission* 
ers  is  barred  in  six  years.    Woodman  v.  Somerset,  37  Me.  29;] 

*  Pease  v.  Howard,  14  Johns.  B.  479,  and  see  Dupleix  v.  DeRoven,  2  Vem.  R.  640. 

6  Walker  v.  Witter,  Doug.  R.  1. 
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« 

Ireland — iixe  plaintiff  having  obtained  a  verdict,  a  rule  nisi  had  been 
obtained  for  arresting  the  judgment,  upon  the  ground  that  since  the 
umanj  assumpsit  would  not  lie  on  any  such  judgment.  The  case  of 
Otway  t'.  Bamsay,  which  is  shortij  reported  in  Strange,  1090,  and 
which  was  error  from  the  Court  of  King's  Bench,  in  Ireland,  was 
cited  by  the  counsel ;  by  which  it  appeared  to  have  been  solemnly 
dedded  after  two  arguments,  that  b^ore  the  vmon^  a  judgment  given 
in  England  had  not  the  force  and  effect  in  Ireland,  of  a  judgment  of 
record  in  that  country.  Mr,  Chief  Justice  Abbott  observed,  "  We 
do  not  say  that  the  action  of  debt  may  not  be  maintained  on  an  Irish 
judgment ;  but  if  it  be  a  record  in  this  country,  it  must  have  all  the 
consequences  of  a  record;  it  must  bind  lands,  and  rank  as  a  specially 
debt  in  ihe  distribution  of  personal  assets.  I  have  inquired  of  a  very 
learned  person,  whether  in  marshalling  assets,  it  is  considered  to  be 
entitled  to  priority  as  an  English  judgment ;  and  the  result  of  that 
inqidiy  is,  tnat  it  is  not."  And  tiie  court  were  of  opinion,  that  a 
judgment  obtained  in  Ireland  since  the  union,  is  not  a  record  in  Eng- 
land, and  assumpsit  is  muntainable  upon  such  judgment.^ 


1  Harris  r.  Saunders,  4  Bam.  &  Cress.  B.  411.  In  Hay  and  another  v.  Fisher  (2 
Mees.  &  Welsh.  B.  722),  which  was  an  action  to  recover  tiie  amount  of  a  bill  of  ex- 
cbange,  drawn  hy  the  plaintiff  npon  and  accepted  by  tiie  defendants  in  Scotland,  more 
than  six  years  before  the  commencement  of  the  action;  the  plaintiffs,  to  bar  the  statute 
of  limitations,  introduced  a  count  stating  the  drawing  and  acceptance  of  the  bill,  and 
setting  forth  at  length  the  making  and  registering  of  a  protest  of  non-payment  in  the 
court  of  session  in  Scotland,  and  the  issuing  and  execution  of  letters  of  homing  and 
poinding  on  the  defendant,  charging  him  to  make  payment  of  the  amount  of  the  bill 
and  interest  to  the  plaintiifii,  according  to  the  law  of  Scotland,  and  his  default  thereto ; 
and  alleging,  that,  by  virtue  of  the  several  premises,  the  defendant  became  liable  to  pay 
the  plaintiffs  the  amount  of  the  bill  with  interest,  and  being  so  liable,  promised  to  pay 
the  same.  At  the  trial,  a  Scotch  advocate  (Mr.  Mackenzie),  who  was  examined  for  the 
plaintiffs,  as  to  the  proceedings  necessary  in  such  a  case,  by  the  law  of  Scotland,  to  bar 
the  statute  of  prescription,  stated  that,  according  to  the  Scotch  law,  a  bill  of  exchange 
is  usually  protested  on  the  third  day  of  grace,  or,  against  the  acceptor,  within  six 
months  from  that  day ;  then  the  protest  may  immediately  be  recorded  in  the  books  of  the 
court  of  session,  against  the  debtor.  If  no  action  is  raised  or  execution  is9fted  within 
six  years  from  the  last  day  of  grace,  the  bill  is  afibcted  by  the  statute  of  limitations ; 
but  if  diligence  is  raised  and  executed,  or  action  commenced,  within  the  six  years,  the 
statute  of  limitations  is  banced,  and  die  party  may  commence  an  action  at  any  time 
within  forty  years.  The  witness  then  described  the  forms  of  the  process  of  diligence 
by  protest — registermg  the  Same  in  the  books  of  court,  and  the  issuing  and  execution 
ik  the  letters  of  homing  and  poinding ;  and  stated  that  the  diligence  is  con^lete,  so  as 
to  bar  the  prescription  when  the  debtor  has  been  chaiged  by  the  messenger  to  make 
payment,  and  of  which  charge  the  legal  evidence  is  the  return  of  the  officer,  written  on 
the  letters  of  homing.    On  cross-examination,  he  said,. that  the  original  process  recorded 
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§  84.  It  has  been  held  by  the  Supreme  Court  of  the  United 
States,  that  the  statute  of  limitations  of  Georgia  may  be  pleaded  to 
an  action  in  that  State,  founded  upon  a  judgment  rendered  in  the 
State  of  Souih  Carolina.^  Though  it  has  been  expressly  decided  in 
the  State  of  New  York,  that,  as  a  judgment  of  court  in  one  State  is 
in  another  State  regarded  as  a  foreign  judgment,  the  statute  of  such 
other  State  may  be  pleaded  in  bar  to  it,  as  if  it  were  a  simple  con- 
tract debt;'  yet  in  the  Supreme  Court  of  Pennsylvania,  Duncan,  J., 
who  gave  the  opinion  of  the  court,  after  reviewing  tire  authorities, 
came  to  the  conclusion,  that  actions  of  debt  on  foreign  judgments 
were  not  within  the  limitation.  The  case  of  Dupleix  v.  DeBoven,  he 
ssdd,  was  the  first  En^sh  case  where  the  statute  was  held  pleadable 
to  a  foreign  judgment,  and  it  was  because  the  origin  of  the  debt  was 
simple  contract,  and  the  only  action  that  could  be  maintained  was 
indebitatus  assumpsit,  or  irmmul  computassent? 


in  court  was  held  to  be  a  judgment,  and  the  judgment  was  complete  upon  the  registra- 
tion :  It  was  held,  that  such  count  did  not  disclose  a  sufficient  cause  of  action  as  upon 
B.  judgment  in  Scotland,  as  it  did  not  aver  that  the  registration  was  equivalent  to  a  judg- 
ment or  decree,  or  that  there  was  a  judgment  or  decree.  In  England,  tlie  prescription 
of  Scotland  is  regarded  as  the  prescription  of  a  foreign  country,  and  simple  contracts, 
whatever  may  be  the  law  of  Scotland,  where  they  are  made,  yet  if  they  be  sued  in 
England,  the  English  statute  will  in  general  apply%  Chitty  &  Hulme  on  Bills,  618. 
Though  by  the  law  of  Scotland,  where  tiie  contract  is  made,  a  party  may  have  foity 
years  to  proceed  on  it,  he  would  in  England,  only  have  six  years.  British  Linen  Co. 
V.  Drummond,  10  Bam.  &  Cress.  K.  903.    And  see  cmte,  Chap.  VHI. 

1  McElmoyle  v.  Cohen,  13  Peters  (U.  S.),  R.  312.    And  see  ante,  Chap.  VIII. 

3  HnbbeU  v.  Gondrey,  5  Johns.  (N.  Y.),  B.  132;  b.  p.  Bissell  v.  Hall,  11  Johns. 
(N.  Y.),  B*  168.  In  the  former  case  it  was  held,  that  the  statute  was  a  good  plea  to  an 
action  of  debt  brought  in  New  York,  on  a  judgment  in  Connecticut ;  and  the  judgments 
of  courts  of  other  States,  were  held  in  both  cases  to  be  simple  contract  debts. 

'  Bichards  v.  Polgreen,  13  Serg.  &  Bawle,  B.  393.  [In  Mississippi,  by  statute, 
judgments  and  decrees  of  sister  States  are  barred.  Boyd  v.  Bairenger,  23  Miss.  (1 
Cush.),  269.  So  in  Arkansas,  Brian  v.  Tims,  5  Eng.  (Ark.),  597.  In  Maine  it  has 
been  held,  that  an  action  on  a  judgment  of  the  Supreme  Court  of  New  Brunswick, 
though  a  foreign  judgment,  and  but  prima  facie  evidence,  is  nevertheless  not  barred  by 
the  statute  where  the  original  cause  of  action  was  a  witnessed  promissory  note.  Jordan 
V.  Bobinson,  3  Shep.  (Me.),  167.  And  the  words  of  the  Stat.  1821,  c.  62,  §  7,  '*  limit- 
ing actions  of  debt  grounded  on  any  contract  without  specialty,''  do  not  include  actions 
on  contracts  implied  by  law.  Id.  And  in  Alabama,  a  judgment  of  a  sister  State  does 
not  come  within  a  like  provision.  Keith  v.  Estill,  9  Port.  (Ala.),  669.  So  in  South 
Carolina,  Napier  v.  Gidiere,  Spears  (S.  C),  Ch.  215;  where  the  court  say,  that  the 
judgment  is  conclusive  and  operates  as  a  merger  of  the  original  cause  of  action.  So  in 
Texas  and  Iowa,  Clay  v.  Clay,  13  Texas,  195 ;  Bead  v,  Boyd,  id.  241 ;  Moore  v.  Pax- 
ton,  1  Hemp.  51 ;  I^tourette  v.  Cook,  5  Iowa,  598.  As  to  the  nature  and  effect  of 
foreign  judgments  as  evidence,  see  notes  636  and  637,  in  Cowen  &  MU's  edition  of 
Phil,  on  Evidence,  Vol.  I.  p.  353.] 
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§  85.  It  has  been  suggested,^  that  a  similar  doctrine  aa  that  held 
in  the  above  case  in  Pennsylvania,  might  now  be  held  in  the  State  of 
New  York,  in  relation  to  judgments  of  Justices  of  the  peace  in  other 
States,  as  the  decision  in  the  case  of  Thomas  v.  Robinson,^  /leems  to 
confflder  them  conclusive  evidence  of  debt,  wherever  it  is  made  to 
appear  that  such  justices  had  jurisdiction.  A  judgment  of  a  justice 
of  the  peace  in  another  State  is,  perhaps,  not  technicallj  a  specialty ; 
but  it  is  thought  that  there  is  as  much  reason  why  it  should  be 
excepted  from  the  operation  of  the  statute  as  a  bond;^  and  Van 
Ness,  J.,  says,  ^^  The  settied  construction  of  the  statute  is,  that  it 
applies  solely  to  actions  of  debt  founded  upon  contracts  in  fact,  as 
distinguished  from  those  arising  by  construction  of  law,^^^ 

§  86.  So  the  statute  cannot  be  pleaded  to  an  action  of  debt  on  an 
awards  under  the  hand  and  seal  of  the  arbitrators.  The  words  of 
the  statute,  as  applicable  to  actions  of  debt,  are  ''  all  actions  of  debt 
grounded  on  any  lending  or  contract  without  specialty ; "  and  though 
strictiy  an  award  under  the  hand  and  seal  of  the  arbitration,  may 
not,  to  all  purposes  be  considered  as  a  spectaJty,  that  denomination 
being  only  given  to  an  instrument  under  the  hand  and  seal  of  the 
party  who  is  bound  by  it ;  yet  it  has  been  so  far  considered  as  being 
of  the  nature  of  a  specialty,  as  to  be  within  the  meaning  of  the  stat- 
ute of  limitations.  For  the  purpose  of  the  statute  was  to  limit  the 
time  for  bringing  actions  on  a  simple  contract,  without  writing  under 
hand*and  seal,  the  prosecution  of  which,  a  long  time  after  the  cause 
of  them  had  accrued,  was  often  the  occasion  of  perjury  in  witnesses. 
But  this  reason  will  not  apply  to  a  case  which  may  be  so  easily  ascer- 
tained as  an  award,  under  the  hand  and  seal  of  an  arbitrator.^ 


^  Per  Parker,  J.,  in  Maharin  v.  Bickfoid,  8  N.  Hamp.  B.  54. 

*  Thomas  v.  Robinson,  3  Wend.  (N.  Y.),  R.  267. 
>  Maharin  v.  Bickford,  ut  tupra, 

^  Pease  v.  Howard,  14  Johns.  (N.  T.),  R.  480.  It  has  been  settled,  in  New  Hamp- 
shire, that  a  judgment  of  a  justice  of  the  peace  rendered  in  another  State,  is  not  conclu- 
sive evidence  of  a  debt,  but  must  be  considered  as  standing  upon  the  same  ground  as  a 
foreign  judgment,  leaving  the  merits  of  the  case  open  to  discussion  and  examination. 
Robinson  v,  Prescott,  4  N.  Hamp.  R.  450.  It,  however,  by  no  means  follows,  in  the 
view  of  the  courts  of  that  State,  that  the  statute  of  limitations  maj  be  pleaded  to  such 
judgments.  Whether  it  may  or  may  not  does  not  depend  upon  the  conclusive  charac- 
ter of  the  evidence  by  which  the  action  is  attempted  to  be  supported.  Mahnrin  v,  Bick- 
ford,  ut  supra. 

*  Kyd  on  Awards,  298. 
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Indeed,  the  statate  cannot  *  be  pleaded  in  an  action  of  debt  on  an 
award  under  the  hands  and  seals  of  arbitrators,  even  though  the 
submission  be  not  under  seal.  And  it  seems  that  if  the  submission 
be  undor  seal,  the  award  need  not  be.^  And  though  the  statute 
extends  to  all  actions  of  debt  for  arrearaffes  of  rent^  jet  it  is  settied, 
as  will  be  shown,  that  the  statute  is  applicable  only  to  rent  on  a  'parol 
lease,  and  not  to  rent  reserved  on  a  lease  under  hand  and  seal.  On 
these  grounds,  the  whole  court,  except  Keeling,  Ch.  J.,  held,  that 
an  action  of  debt  on  award,  though  not  a  specially,  was  not  barred  by 
the  statute.^ 

§  87.  It  is  well  settled,  as  has  just  been  intimated,  that  debt  on 
an  indenture  reserving  rent  is  not  within  the  statute.^  Thus,  where 
the  plaintiff  declared  upon  a  lease  by  indenture  for  twenty  years  ren- 
dering rent ;  and  in  debt  for  arrearages  of  rent,  it  appeared  that  tiie 
arrearages  of  rent  for  which  the  action  was  brought,  were  due  six 
years  and  more  before  the  action  brought.  Richardson  was  first  of 
opinion  that  judgment  should  be  ^ven  against  the  plaintiff,  because 
the  statute  extends  to  debts  "/or  arrearages  of  rent  '*  expressly ;  but 
he  afterwards  changed  that  opinion,  and  agreed  with  the  other  judges, 
that  this  action  of  debt  being  upon  a  lease  by  indenture,  is  not  limited 
to  any  time  by  the  statute  and  is  out  of  it.  The  words  are,  he  said, 
"  aU  actions  of  debt  grounded  upon  cmy  lending  or  contract  mthout 
specialty^  all  actions  of  debt  for  arrearages  of  refnt^^  &c.,  and  this  is 
an  action  upon  a  contract  by  specialty.  He  likened  it  to  the  ease  of 
a  rent  charge,  which  is  founded  upon  a  deed,  and  is  not  within  the 
statute  of  limitations.^  So  in  an  action  of  covenant,  on  an  indenture 
of  lease,  in  the  Supreme  Court  of  New  York,  it  was  conceded  that 
the  rent  demanded,  having  been  created  by  deed,  of  which  the  com- 
mencement was  shown,  it  was  not  within  the  statute  of  limitations ; 
and  the  only  point  was,  whether  the  payment  of  rent  was  to  he  pre- 


1  Smith  V,  Lockwood,  7  Wend.  (N.  Y.),  R.  241 ;  Rank  ».  Hill,  2  Watts  &  S. 
(Penn.),  R.  56. 

>  Hodsden  v.  Harris,  2  Sannd.  R.  64 ;  s.  o.  very  inaccurately  reported  in  2  Eeb.  464. 

'  Pease  v.  Howard,  14  Johns.  R.  479 ;  I  Sannd.  R.  38. 

*  Freeman  v.  Stacy,  Hut.  R.  109.  Vide  also,  Hodson  r.  Harris,  2  Sannd.  R.-66  ; 
Collins  V.  Ooodal,  2  Yem.  R.  235 ;  Stackhonse  v,  Bamston,  10  Yes.  R.  453 ;  Kane  i;. 
Bloodgood,  7  Jolms.  Ch.  R.  90.  The  act  of  Pennsylvania,  of  1713  (see  App.),  for  the 
limitation  of  actions,  is  not  a  bar  to  an  acdon  for  the  recovery  of  rent  reserved  by  in- 
denture.   Davis  V.  Shoemaker,  1  Rawle  (Penn.),  R.  135. 
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mimed  from  lapse  of  time.^  The  words,  ^^  debt  for  arrearages  of 
rent/'  are  indeed  sufficiently  supplied  and  fully  satisfied,  by  the 
arrearages  of  rent  upon  a  demise  without  deed.  And  for  *such  ar- 
rearages there  seems  to  be  no  doubt  but  that  the  statute  applies* 
Thus  the  statute  is  a  bar  to  one  tenant  in  common  against  another  on 
an  account.^  But  it  is  necessary  to  be  discriminating  as  to  whether 
a  suit  is  brought  upon  an  indenture.  A  bill  in  equity  for  an  account 
alleged  a  partnership  between  two  by  indenture,  and  a  dissolution  by 
the  death  of  one  of  the  partners,  and  a  parol  promise  by  the  survivor 
to  account  to  the  plaintiff  as  executor  of  the  deceased  partner.  It 
was  held,  that  the  suit  was  not  founded  upon  the  indenture,  but  upon 
the  subsequent  parol  contract,  and  therefore  that  the  statute  might  be 
pleaded  in  bar.^ 

§  88.  With  regard  to  hondB^  although  under  certain  circumstances, 
they  may  be  presumed  a^fied,  yet  being  specialtieSj  they  are  not 
within  the  provision  of  the  statute.^  In  a  case  in  the  State  of  Maine, 
it  appeared  that  the  statute  of  1821  provided,  that  certain  actions 
shall  be  saved  from  the  operation  of  the  statute  of  limitations,  where 
the  action  shall  have  been  actually  declared  in  before  the  expiration 
of  the  limit,  and  where  there  was  a  failure  of  service  of  the  writ. 
The  decision  of  the  court  was,  that  the  statute  of  1821  did  not  apply 
to  actions  on  bonds,  or  other  specialties.^ 

§  89.  But  where  the  whole  of  a  bond  has  been  paid  by  one  obligor, 


1  Bailey  v.  Jackson,  16  Johns.  K.  21Q.  So  also,  hcSd  in  Davis  v.  Shoemaker,  1 
Rawle  (Fenn.),  R.  135. 

*  Kane  v.  Bloodgood,  7  Johns.  Ch.  IBL  90.  ['Elder  v.  Hemy,  2  Sneed,  (Tenn),  81. 
Where  a  biU  was  filed  by  one  tenant  in  common,  after  a  partition,  against  the  other 
who  had  been  in  exdosire  possession,  for  an  account  of  the  rents  and  profits,  it  was 
hdd,  that  the  statnte  of  limitations  did  not  begin  to  run  against  the  demand  until  after 
the  partition;  overruling  Wagstaff  v.  Smith,  2  Dev.  (N.  C),  Eq.  274;  Wagstaff  v. 
Smith,  4  Ired.  (N.  C),  £q.  I.  But  the  statnte  is  no  bar  to  the  light  to  distrain  for 
rent.    Yechte  r.  Brownell,  8  Paige  (N.  T.),  Ch.  212,] 

*  Codman  v.  Rogers,  10  Pick.  (Mass.),  R.  112. 

*  Clark  V.  Hopkins,  7  Johns.  Ch.  R.  556 ;  Mayor,  &c.  v.  Homer,  Cowp.  R.  102 ; 
Summerville  v.  Holliday,  1  Watts  (Penn.),  &.  507. 

^  Brown  17.  Houdlette,  I  Fairf.  (Me.),  K  3M.  [In  Maryland,  actions  on  guardians' 
bonds  as  well  as  on  bonds  of  executors  and  administrators  are  limited  by  statute,  and 
the  statute  begins  to  run  &om  the  time  of  passing  the  bonds,  that  is,  their  approval  by 
the  Orphan's  Court,  and  not  from  the  filing  or  the  date.  ^State  v.  Miller,  3  Gill  (Md.), 
335.] 

8* 
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and  he  brings  assumpsit  against  his  coK>bligor  for  contribution,  it  was 
by  Lord  Kenyon  considered  doubtful  wheliier  the  statute  would  be' a 
good  pleft.  He  observed,  in  an  action  by  the  executor  of  one  obligor 
against  the  co-obligor  for  contribution,  that  he  had  considerable  doubts 
whether  the  statute  of  limitations  attached  on  the  case.  The  demand, 
he  said,  arose  under  a  deed;  and  there  had  been  a  case  in  which  a 
very  considerable  law  authority  had  been  of  opinion,  that  such  a  debt 
was  entitied  to  the  same  limitation  as  the  deed  itself.^  In  the  year 
1808,  the  point  which  was  thus  doubted  by  Lord  Kenyon  came  be- 
fore the  Supreme  Court  of  Massachusetts,  and  Parsons,  Ch.  J.,  said, 
he  had  considered  the  point,  and  was  satisfied  that  such  a  plea  was 
good.  The  action  was  assumpsit  by  a  Bwrety  on  a  bond,  who  had 
paid  part  of  the  debt  against  the  principal.  He  could  not  distinguish 
this  case  in  principle  &om  a  case  where  the  action  may  be  brought  by 
a  surety  on  a  promissory  note,  against  the  principal,  for  not  indemni- 
fying him  against  the  payment  of  the  note^  Li  such  a  case,  he  said, 
it  was  not  denied,  that  the  statute  would  be  a  good  plea,  because  the 
reason  assigned  is,  the  action  is  not  founded  on  a  bond.  Li  the  case 
before  him,  the  action,  he  thought,  was  not  founded  on  a  bond,  but  on 
a  promise,  or  simple  contract  (although  the  executing  of  the  bond  as 
a  surety,  is  the  consideration  of  the  promise),  and  the  breach  of  the 
promise,  he  held,  was  the  not  indenmifying  the  plaintiff  against  the 
payment  of  the  bond,  and  is  not  the  non-performance  of  any  contract 
to  which  the  principal  was  bound  by  deed  to  the  surety .^ 

§  90.  The  plea  of  the  statute  of  limitations  to  an  ordinary  action 
of  a  legacy  J  has  never  been  known ;  it  has  long  been  a  settied  prin- 
ciple that  the  statute  does  not  apply  in  such  a  case ;  and  it  has  been 
ever  so  understood  in  England,  both  in  the  common  law  and  eccle- 
siastical courts.®    Chancery  has  refused  to  adopt  the  rule  by  analogy 

1  Cole  V.  Saxby,  3  Esp.  R.  160. 

*  Fenniman  v,  Vinton,  4  Mass.  R.  276.  In  Maryland,  a  long  time  ago,  specialties 
were  expressly  provided  for.  The  statate  of  1715,  ch.  23,  enacts  that  no  specialty 
whatsoever  shall  be  good  and  pleadable,  or  admitted  in  evidence,  against  any  person  or 
persons  of  this  province,  after  the  principal  debtor  and  creditor  have  been  both  dead 
twdve  years,  or  the  debt  or  thing  in  action  above  twelve  yean'  standing.  See  Richards 
V.  Maryland  Insurance  Go.  8  Cranch,  R.  84 ;  Watkins  v.  Harwood,  2  Gill  &  Johns. 
(Md.),  R.  307 ;  Carroll  v.  Waring,  3  id.  491  ;  MuUikin  v.  Duval,  7  id.  355. 

s  [Perkins  r.  Cartwell,  4  Har.  (Del.),  270.  But  in  Mississippi  it  is  hold  that  after 
demand,  by  a  specific  legatee,  upon  the  executor,  the  term  for  payment  fixed  by  the 
will  having  expired,  the  statate  runs.    Yoong  v.  Cook,  30  Miss.  (1  George),  320.] 
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to  the  statute,  because  an  executor  stands  in  the  relation  of  a  trus- 
tee, and  wMUt  the  trust  svinstSy  the  statute  has  not  been  permitted 
torun.^ 

§  91.  Where  a  debtor  executed  a  warrant  of  attorney  to  confess 
judgment  for  a  balance  of  account  as  then  stated  between  them,  the 
warrant,  it  was  held,  is  not  a  specialty  which  takes  the  case  out  of 
the  statute.  But  the  plaintiff  declared  in  this  case  upon  an  account 
stated,  and  had  merely  used  the  warrant  of  attorney,  as  an  acknowt 
edgment  by  the  defendant,  and  not  as  a  document  upon  which  the 
action  was  founded.^ 

§  92.  Though  a  promissory  note  is  secured  by  mortgage,  it  still 
remains  a  simple  contract ;  and  its  being  recognized  by  a  deed  under 
seal  does  not  change  its  character.  The  fact  tiiat  real  estate  is 
pledged  as  collateral  security  for  its  payment  by  way  of  mortgage, 
cannot  render  it  a  specialty.^ 

§  93.  By  analogy  to  the  statute  of  limitations,  an  artificial  pre- 
sumption has  long  been  established,  that  where  payment  of  a  bond  or 
other  specialty  was  not  demanded  for  twenty  years^  and  there  has 
been  no  circumstance  to  show  that  it  was  still  acknowledged  to  be  in 
existence,  the  jury  are  to  presume  payment  at  the  end  of  twenty 
years.  This  doctrine  has  become  so  well  settled,  and  has  been  so 
often  recognized,  that  it  is  not  requisite  to  cite  any  of  the  countiess 
authorities  which  sustain  it.  It  was  not,  however,  a  part  of  the  ancient 
law,  and  according  to  Mr.  Justice  Buller,  originated  with  Lord  Hale.^ 


1  Thompsoa  r.  M'Gaw,  2  Watts  (Penn.),  IL  161.  And  see  posf,  Ch.  XVL  \  172. 
[Bat  after  settlement  between  the  executors  and  legatee,  the  trust  is  ended  and  the  stat- 
ute begins  to  ran.    Young  r.  Cook,  30  Miss.  (1  George),  320.] 

3  Clarke  v.  lEIges,  2  Stork.  R.  234.     [And  see  ante,  S  73.] 

*  Jackson  v,  Sackett,  7  Wend.  (N.  Y.),  B.  94 ;  Clarke  v,  Figes,  2  Stark.  B.  234. 
\lh.  New  Hampshire  it  is  pioTided  by  statute  that  when  a  note  is  secured  by  mortgage, 
tiie  plaintiff  may  sue  on  the  note  so  long  as  be  has  a  right  of  action  on  the  mortgage ; 
and  this  statute  includes  notes  secured  by  mortgages  of  personal  property.  Demenritt 
17.  Batchelder,  8  Foster  (N.  H.),  533.  And  where  personal  proper^,  as  cotton,  is  de- 
posited by  the  maker  of  a  promissory  note,  with  the  assent  of  sureties,  under  the  agree- 
ment, that,  when  sold,  its  proceeds  shall  be  applied  to  the  payment  ^f  the  note,  it  will 
not  have  the  effect  to  withdraw  the  note  from  the  operation  of  the  statute  of  limitations, 
although  the  cotton  is  sold  and  its  proceeds  applied  in  payment,  after  the  maturity  of 
the  note,  and  within  six  years  before  action  brought.  Lyon  v.  State  Bank,  12  Ala. 
508.] 

*  Oswald  V,  Leigh,  1  Dumf.  &  East,  B.  271.    [And  this  presumption  from  lapse  of 
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§  94.  In  England,  by  the  statate  of  8  and  4  Will.  IV.  c.  42,  it  is 
now  enacted,  that  all  actions  upon  specialties  shall  be  commenced 
within  twenty  years,  and  not  after.  But  it  is  stated  that  if  this  stat- 
ute be  not  pleaded,  the  fact  of  payment  may  still  be  presumed  from 
lapse  of  time  or  other  circumstances,  which  render  the  fact  probable.^ 


time  aiisee  and  may  be  a  bar,  whether  the  party  setting  it  np  haa  resided  within  the 
State  or  not.    Sanderson  v.  Olmstead,  1  Chand.  (Wis.),  190. 

1  Best  on  Presumptions,  &c.  188.  Where  an  acknowledgment  has  been  made  in 
writing  by  the  debtor,  chai^ng  him  in  direct  terms,  or  by  his  agent,  or  if  there  has  been 
a  part  pi^yment,  or  part  satisfiiction,  of  the  principal  and  interest  then  due,  the  action 
may  be  brought  within  twenty  years  next  after  the  time  of  such  acknowledgment,  part 
payment,  or  part  satisfaction.  But  such  special  matter  must  be  replied,  and  in  confes- 
sion and  avoidance.    3  and  4  Will.  IV.  c.  42.    Manse!  on  Lim.  25. 
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CHAPTER   XI. 


PROMISSORY  NOTES  AND  BILLS  OF  EXCHANGE. 

In  treating  of  the  currency  of  the  statute  upon  simple  contracts, 
we  commence  with  these  written  obligations,  common  and  indispensa- 
ble in  commercial  traffic. 

a 

§  95.  It  has  been  held  invariably,  that  if  a  promissory  note  is 
made  payable  in  money,  on  demand^  the  statute  commences  running 
from  the  date  of  the  note ;  and  that  no  special  demand  is  necessary.^ 
The  rule  is  the  same  if  such  note  be  payable  with  interest.*  If  the 
terms  of  such  a  note  are,  that  it  is  not  to  draw  interest  during  the 
life  of  the  promisor,  it  will  in  such  case  support  an  action  brought 
upon  it  immediately  after  it  is  given ;.  and  consequently  the  statute 

1  Norton  V.  EUarn,  2  Mees.  &  Welsh.  (Ex.),  R.  467 ;  Presbrey  v.  Williams,  15  Mass. 
R.  193;  Little  r.  Blunt,  9  Pick.  (Mass.),  R.  488;  Codman  r.  Rogers,  10  id.  112; 
EajBton  V.  Long,  1  Missou.  R.  662 ;  Raff  v.  Ball,  7  Harr.  &  Johns.  (Md.),  R.  14;  Peas- 
lee,  Administrator,  v.  Breld,  10  N.  Hamp.  R.  489.  In  Scotland,  if  a  promissory  note 
is  payable  on  demand,  it  is  held,  that  the  time  limited  mns  from  the  date.  Stephenson 
contra  Stephenson,  1 1  Fac.  CoU.  639.  The  expression  in  the  Scottish  statute,  is,  "  from 
the  term  at  which  the  sums  in  the  note  become  exigible ; "  and  this  expression,  it  is  held, 
wiU  ^pport  the  aforesaid  construction.  1  BeU's  Com.  305.  [Wilks  r.  Robinson,  3 
Rich.  (S.  C),  182.  From  the  delivery.  Hill  v.  Henry,  17  Ohio,  9.  And  see  post,  § 
103.  A  provision  to  pay  a  note  "at  any  time  within  six  years,"  is  a  promise  to  pay  on 
demand,  though  not  in  itself  a  note,  and  the  statute  runs  firom  the  date  of  the  promise. 
Young  r.  Weston,  39  Me.  (4  Heath),  492.  But  the  statute  does  not  begin  to  run 
against  the  holder  of  an  ordinary  bank-note  till  demand  and  refusal  at  the  counter. 
Bank  of  Memphis  v.  White,  2  Sneed  (Tenn.),  482.  And  when  such  a  note  is  indorsed, 
demand  and  notice  should  be  made  within  reasonable  time,  and  the  statute  begins  to 
run  in  favor  of  the  indorser  after  the  lapse  of  such  reasonable  time.  Mudd  v.  Harper, 
1  Md.  110.]     • 

'  Norton  v,  EUam,  supra,  [The  statute  of  limitations  does  not  begin  to  run  upon  a 
claim  until  the  principal,  or  at  least  some  separate  and  distinct  portion  of  the  principal, 
becomes  due  and  payable,  and  then  only  upon  such  distinct  and  separate  portion.  The 
interest  accruing  from  year  to  year  is  not  separated  from  the  principal  demand,  and  con- 
sequently the  statute  does  not  begin  to  run  upon  it  until  the  principal  is  barred.  Graf- 
ton Bank  v.  Doe,  19  Vt.  (4  Washb.),  463;  Ferry  v.  Ferry,  2  Cush.  (Mass.),  92;  Hen- 
derson V,  Hamilton,  1  Hall,  (N.  Y.),  Sup.  Ct  314.] 
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begins  to.  run  from  its  date,  and  is  not  postponed  to  the  death  of  the 
promisor.^  No  days  of  grace  are  allowed  on  such  note ;  and  if  a 
note  have  no  date,  the  statute  runs  from  its  delivery.'  It  has  been 
held,  also,  that  a  receipt  for  a  sum  of  money,  by  which  the  person 
receiving  it  undertook  to  return  it,  with  interest,  "  when  called  on  " 
so  to  do,  created  a  cause  of  action  from  its  datej  and  against  it  the 
statute  runs  fit)m  that  time.  As  interest  might  be  demanded  from 
the  date  of  the  writing  in  this  case,  the  court  reasoned,  tiiat  it  was 
due  and  payable  on  the  day  of  its  date.^  Where  a  receipt  was  given 
for  notes  to  be  collected  and  applied  to  a  note,  in  suit,  it  was  held, 
that  the  statute  runs  from  its  date.^ 

.  §  96.  Although  the  statute  begins  to  run  against  a  note  payable  on 
demand,  from  the  day  of  its  date,  it  does  not  so  against  a  note  ^ven 
so  many  days  after  demand.  Li  the  latter  case,  it  commences  run- 
ning only  from  the  time  of  the  demand.^  The  demand  must  be  made, 
however,  in  a  reasonable  time  from  the  time  of  the  date.  What  is  to 
be  considered  a  reasonable  tune  for  this  purpose  does  not  appear  to  be 
settled  by  any  precise  rule,  and  must  depend  on  circumstances.  If 
no  cause  for  delay  can  be  shown,  it  would  seem  reasonable  to  require 
the  demand  to  be  made  within  the  time  limited  by  the  statute  for 
bringing  the  action.  There  is  tiie  same  reason  for  hastening  the 
demand,  that  there  is  for  hastening  the  commencement  of  the  action.^ 
Where  a  note  was  payable  twenty-four  months  after  demand,  and  it 
was  first  presented  for  payment  within  six  years  of  the  action,  it  was 
held,  that  the  statute  was  no  bar,  though  the  note  had  been  made 
more  than  six  years  before  the  action.*^ 


1  Newman  v.  Kettelle,  13  Pick.  (Mass.),  B.  418. 

3  Smith  V.  Bythewood,  1  Bice  (S.  C),  B.  245. 

'  Ferry  t7.  Griffith,  1  Harr.  &  Gill  (Md.),  B.  439.  [A  promise  to  retmn  a  specific 
sum  on  demand,  borrowed  in  Pike  county  checks,  was  held  to  be  barred  by  the  statute 
of  limitations,  when  no  demand  wu  made  within  ax  years  from  the  date  of  the  prom- 
ise.   Lafarge  v,  Jayne,  9  Barr  (Penn.),  410.] 

*  Swift  V.  Lanier,  1  HiU  (S.  C),  B.  31.  • 

B  Wenham  ti.  Mohawk  Ins.  Co.  13  Wend.  (N.  Y.),  B,  267;  Thorp  v.  Combe,  8 
Dowl.  &  By.  B.  374.  See  also,  Bichman  v.  Bichman,  5  Halst.  (N.  J.),  B.  114 ;  Little 
V.  Blunt,  and  Codman  v.  Bogers,  supra. 

^  Per  Wilde,  J.,  who  delivered  the  opinion  of  the  court,  Codman  v,  Bogers  (Bill  in 
Equity),  10  Pick.  (Mass.),  B.  120.  In  this  case  the  plaintiff  had  lain  by  for  seventeen 
years ;  and  no  sufficient  reason  was  suggested  in  the  bill  in  equity  for  the  long  delay. 

7  Thorp  V.  Booth,  By.  &  Mo.  B.  21  (£ng.  Com.  Law  B.  468). 
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§  97.  With  regard  to  notes  and  bills  payable  "  after  sight,"  or 
"  after  notice,"  the  statute  does  not  be^n  to  run  but  from  the  time  of 
presentment  or  notice,  and  does  not  run  fix)m  the  date  of  the  bill  or 
note.^  But  the  necessity  is  the  same  of  making  the  presentment  or 
notice,  in  a  reasonable  time,  as  it  is  in  making  a  demand  in  a  reason- 
able time  in  notes  payable  "  after  demand,"  a£i  above  stated.  What 
that  reasonable  time  is,  says  Mr.  Justice  Story,  in  Wallace  v.  Agry,^ 
depends  upon  the  circumstances  of  each  particular  case;  and  no 
definite  rule  has,  as  yet,  been  laid  down.  The  question  is  a  question 
of  fact,  he  thought,  for  the  jury,  and  not  of  law  for  abstract  judicial 
decision.  There  is  one  limitation,  or  illustration,  he  said,  which  was 
material,  namely,  the  holder  is  not  at  liberty  to  lock  up  the  bill  for 
any  length  of  time  in  his  own  possession ;  but  he  may  put  it  into  cir- 
culation, and  though  it  may  remain  a  considerable  time  in  circulation, 
if  there  be  no  imreasonable  delay  ui  any  of  the  successive  holders, 
the  delay  of  presentment  for  acceptance  is  not  fatal  to  the  party,  in 
case  of  dishonor.  There  is  a  difference  between  a  bill  or  note  paya- 
ble at  so  many  days  aft^r  datey  and  one  drawn  payable  so  many  days 
after  sight.  In  the  former  case  the  bill  must  be  presented  by  the 
period  of  its  maturity ;  in  the  latter,  it  is  sufficient  if  it  be  presented 
in  a  reasonable  time.^  When  a  bill  is  refused  acceptance,  and  notice 
tiiereof  be  duly  given,  the  statute  runs  from  the  time  of  refusal  and 
notice.*  I 

§  98.  In  a  suit  in  assumpsit  against  the  acceptor  of  bills  of  ex- 
change drawn  in  Paris,  and  payable  in  Boston,  at  different  and  dis- 
tant dates,  amounting  in  the  whole  to  nearly  one  hundred  thousand 
dollars,  among  the  pleas  was  the  plea  of  the  statute  of  limitations. 
In  the  opinion  of  Mr.  Justice  Story,  the  decision  of  the  House  of 
Lords,  in  the  great  case  of  Rowe  v.  Young,^  settled  that  if  a  bill  of 
exchange  be  accepted,  payable  at  a  particular  place^  the  declaration 
in  an  action  on  such  bill  against  the  acceptor,  must  aver  presentment 
at  that  place,  and  the  averment  must  be  proved.  Accordingly,  he 
declared  his  opinion  to  be,  that  no  action  could  be  maintamed  upon 


1  Holmes  v.  Kerrison,  2  Taunt.  R.  323  ;  [Wolfe  v.  Whiteman,  4  Har.  (Del.y,  246]. 

«  Wallace  v.  Agry,  4  Mason  (Cir.  Co.),  R.  336. 

8  Wallace  v.  Agry,  4  Mason  (Cir.  Co.),  R.  336. 

«  Whitehead  t;.  Walker,  9  Mees.  &  Welsh.  (Ex.),  R.  506. 

^  Rowe  V.  Young,  2  Brod.  &  Ring.  R.  165;  s.  c.  2  Bligh,  R.  391. 
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the  bills  in  question,  until  after  a  demand  was  made  in  Boston,  and  a 
dishonor  there.^  Such  he  also  shows  to  be  the  law  in  France,^  in 
which  country  the  bills  were  drawn. 

§  99.  When  a  bill  or  note  is  entitled  by  the  law-merchant  to  graeey 
the  statute  runs  not  from  the  day  on  which,  upon  the  face  of  it,  it  is 
payable,  but  from  the  last  day  of  grace.^ 

>  • 

§  100.  In  the  case  of  the  payment  of  a  bill  by  an  accommodation 
acceptor,  the  statute,  it  was  held,  runs  from  the  time  of  payment,  and 
not  from  the  time  when'tiie  bill  became  due.^  But  where  the  payee 
and  indorser  of  a  promissory  note,  who  indorsed  it  for  the  accommo- 
dation of  the  maker,  and  tintJumt  any  cormderation  between  them, 
and  who  afterwards  was  compelled  to  pay  the  amount  to  the  holder, 
it  was  held,  he  cannot  recoyer  from  the  maker  on  any  of  tiie  money 
counts  in  indebitcUnis  asftumpsit^  but  must  sue  on  the  note :  And,  if 
more  than  six  years  have  elapsed  between  the  time  at  which  the  note 
fell  due  and  the  commencement  of  the  action,  he  cannot  recover, 
although  he  may  have  paid  the  amount  to  the  holder  within  six 
years.^ 

§  101.  Where  goods  were  sold  on  six  months'  credit,  payment  to 
be  then  made  by  a  bill  at  two  <  or  three  months,  at  the  option  of  the 
purchaser,  it  was  held,  that  the  statute  began  to  run  at  the  end  of 
nine  months  from  the  sale.  Parke,  J.,  was,  however,  inclined  to 
think,  on  tiie  ground  of  the  option  ^ven  to  the  purchaser,  as  to  th^ 
length  of  the  bill,  that  the  contract  was  really  for  a  six  months' 
credit,  payable  in  a  bill  at  the  expiration  of  that  time,  so  that  the 
statute  would  commence  running  after  six  months.^ 

1  Piquet  V.  Curtis,  1  Sumn.  (Cir.  Co.),  R.  478. 

3  The  123d  article  of  the  French  Code  of  Commerce,  and  also  article  173,  and  article 
184,  which,  in  the  judgment  of  the  learned  judge,  showed,  "  that  there  is  no  default  in 
the  acceptor,  which  puts  him  in  mora,  or  default,  until  a  demand  and  protest  at  the 
place  of  payment."  ' 

'  Pickard  v,  Valentine,  1  Shep.  (Me.),  B.  412. 

*  Reynolds  r.  Doyle,  2  Scott  (N.  P.),  R.  45. 

»  Kennedy  t;.  Carpenter,  2  Whart.  (Penn.)  R.  344 ;  [Woodruff  v,  Moore,  8  Barb. 
(N.  T.),  S.  C.  171] ;  and  see  Hoyt  v.  Reed,  2  Black.  (Ind.),  R.  369.  [But  held  other- 
wise in  BuUock  r.  Campbell,  9  Gill,  182,  and  that  the  statute  begins  to  run  not  from 
the  date  of  the  note,  but  from  the  payment  of  the  money  by  the  indorser.] 

^  Helps  v.  Winterbottom,  2  Bam.  &  Adol.  R.  431.    [But  where  goods  wei«  alleged 
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§  102.  After  a  promissory  note  had  been  for  some  time  due,  an 
indenture  was  executed  between  the  maker  and  his  creditors,  by 
which  he  assigned  his  property  in  trust  for  such  of  his  creditors  as 
should  become  parties  to  the  indenture ;  and  the  creditors  cove- 
nanted to  discharge  him  from  all  claim  on  demand.  Held,  that  this 
indenture  did  not  suspend  the  operation  of  the  statute  as  to  the 
note.^ 

§  103.  Where  a  note  was  not  to  be  delivered  to  the  payee  imtil 
certain  conditions  should  be  performed,  it  hfis  been  held,  that  the 
statute  does  not  run  till  the  delivery  of  the  note.^ 

f  104.  Upon  a  promissory  note  overdue,  the  currency  of  the  stat- 
ute may  be  suspended  by  an  agreement  between  the  maker  and  the 
payee.  Thus,  where  the  defendant  was  indebted  to  the  plaintiflFs  in 
a  balance  of  iS2,245,  for  which  they  held  his  overdue  promissory  note, 
and  in  1827,  it  was  agreed  between  the  parties,  that  the  defendant 
should  pay  the  balance,  as  follows,  namely,  £245  in  cash,  and  the 
remainder  by  annual  payments  of  <£300  a  year  out  of  his  salary,  as 
a  consul  abroad,  and  by  the  proceeds  of  certain  wines  consigned  by 
him  to  India,  and  that  the  plainti&  should  hold  his  promissory  note 
as  a  security  for  the  payment  of  the  account;  £245  was  paid,  and 
the  £300  was  also  paid  in  1828,  and  in  1829.  It  was  held,  that  the 
plaintifis  were  entitled  at  any  time  within  six  years,  from  September, 
1830,  to  sue  the  defendant  on  the  promissory  note,  or  for  the  balance 
remaining  due  on  a  count  upon  an  account  stated.^ 

to  have  been  liought  on  a  year's  credit,  and  the  evidence  was,  that  this  credit  was  a  cus- 
tom of  the  merchant  to  indalge  his  customers  with  credit  for  one  year,  it  was  held,  that 
the  case  was  not  taken  out  of  the  statute  of  limitations.    Brent  v.  Cook,  1,2  B.  Mon. 
(Ken.),  267.] 
1  Harvey  v.  Tobey,  15  Pick.  (Mass.),  R.  99. 

*  Savage  v.  Aldren,  2  Stark.  B.  232. 

•  Irving  r.  Veitch,  3  Mees.  &  Welsh.  (Ex.),  R.  90.  [But  in  a' recent  case  in  the 
Ynvj  Council,  where  the  parties  entered  into  an  agreement  to  go  into  an  inquiry  as  to 
the  amount  of  damage  for  an  admitted  breach  of  contract,  and  through  the  defendant's 
fault  the  inquiry  was  prolonged  so  far  that  action  was  not  brought  until  more  than  six 
years  after  the  original  breach  of  contract,  and  the  plaintiffs  contended  that  the  agree- 
ment had  the  effect  to  suspend  the  running  of  the  statute ;  Lord  Campbell  said,  that, 
notwithstanding  the  "extreme  hardship"  of  the  case,  and  his  disposition  to  aid  the 
plaintiff,  yet  it  was  "  the  duty  of  courts  of  justice  to  take  cai-e,  for  the  general  good  of 
the  community,  that  hard  cases  do  not  make  bad  law ; "  that  "  the  rule  is  firmly  estab- 
lisfaed,  that  in  assumpsit  the  breach  of  contract  is  the  cause  of  action,  and  that  tiie  stat- 
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§  105.  The  payee  upon  a  bill  or  note  may  recover  thereon  for 
money  lent,  although  six  years  have  elapsed  since  ille  actual  advance 
of  the  money ;  the  statute  in  such  case  not  beginning  to  run  until  the 
bill  or  note  becomes  due.^ 

§  106.  The  payee  of  a  note  sold  it  before  it  was  due,  affirming  the 
maker  to  be  solvent ;  and  afterwards  ihe  purchaser  sued  the  seller, 
in  consequence  of  the  maker's  insolvency,  to  recover  back  the  money 
paid  for  the  note.  It  was  held,  that  if  the  time  limited  by  the  stat- 
ute had  elapsed  from  the  time  the  note  became  due,  before  the-  com- 
mencement of  the  suit,  the  statute  might  be  pleaded.^ 

§  107.  In  Massachusetts,  the  statute  does  not  apply  to  promissory 
notes  which  are  mtnessed;  unless  they  are  made  negotiable,  and 
^ve  been  transferred.^ .  And  if  the  original  promisee  of  such  a  note, 
after  six  years,  transfers  it,  the  note  is  put  upon  a  footing  with  notes 
not  witnessed ;  that  is,  the  statute  will  begin  to  run  against  the  in- 
dorsee &om  the  time  of  the  transfer.^    Where  a  witness  attests  the 


ate  rons  from  the  time  of  the  breach  even  when  there  is  fraad  on  the  part  of  the  defend- 
ant;" and  that  no  authority  had  been^  or  conld  he,  cited  to  support  the  plaintiflf's 
proposition^  The  East  India  Company  v,  Paul,  1  £ng.  L.  &  £q.  44 ;  s.  c.  14  Jur. 
253.] 

1  Wittersheim  v.  Countess  of  Carlisle,  1  H.  Bl.  R.  631. 

a  Hojt  V.  Keed,  3  Black.  (Ind.),  R.  368. 

'  See  Stat,  of  Massachusetts,  Personal  Actions,  sect.  4,  App.  p.  1.  [And  it  makes 
no  difference  that  the  maker  of  the  note  is  an  in&nt.  Earle  v.  Reed,  10  Met.  (Mass.), 
387 ;  or  that  the  note  is  not  negotiable.  Sibley  v.  Phelps,  6  Cnsh.  (Mass.),  172.  But 
it  must  be  payable  in  money.  Dennett  v.  Goodwin,  82  Me.  (2  Red.),-  44.  Held  other- 
wise, however,  in  Vermont.    Bragg  v,  Fletcher,  20  Yt.  (5  Washb.),  351.] 

*  Frye  i;.  Barker,  4  Pick.  (Mass.),  R.  384.  [So  where  a  debtor  gave  to  his  creditor 
a  note,  attested  by  a  witness,  and  payable  to  a  bank ;  and  the  creditor  sold  the  note  to 
a  third  person,  who  kept  it  fifteen  years,  and  till  after  the  death  of  the  maker,  and  then 
brought  an  action  upon  it  for  his  own  benefit,  but  in  the  name  and  by  the  authority  of 
the  bank  against  the  maker's  executors,  it  was  held,  that  there  was  never  any  contract 
between  the  plaintiff  (the  bank)  and  the  payee,  and  that  the  note  did  not  come  within 
the  statutory  exemption  of  witnessed  notes.  Village  Bank  v.  Arnold,  4  Met.  (Mass.), 
587.  But  where  tlie  payees  of  a  witnessed  note,  more  than  six  years  after  the  same  fell 
due,  became  bankrupt,  and  the  note  was  sold  by  the  assignee  at  auction  and  purchased 
by  one  of  the  payees  to  whom  it  was  transferred  by  delivery  merely,  it  was  held,  that 
such  payee  might  irMLintain  an  action  on  the  note  in  the  name  of  both  payees,  for  his 
own  benefit,  under  the  statute  as  to  witnessed  notes.  Drury  v,  Vannevar,  5  Cush.  ^ 
(Mass.),  442.  See  also,  Rockwood  v.  Brown,  1  Gray  (Mass.),  261 ;  Pritchard  v, 
,  Chandler,  2  Curtis,  C.  C.  448.  And  so  also,  may  the  holder  of  such  a  note  maintain 
an  action  thereon  for  his  own  benefit  in  the  name  of  the  administrator  of  the  payee. 
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signature  of  one  maker  of  a  promissory  note,  and  another  maker 
afterwards  signs  it,  it  seems  thai;  it  is  not  an  attested  note  as  to  the 
latter,  within  the  provision  of  the  statute  of  limitations  of  Massachu- 
setts, of  1786.^  A  person  who  sees  the  promisor  of  a  note  sign  it, 
has  no  right  at  another  time  to  subscribe  his  name  as  a  witness,  with- 
out the  knowledge  or  consent  of  the  promisor ;  and,  therefSre,  his 
thus  subsequently  putting  his  name  as  a  witness  will  not  bring  the 
note  within  the  exception  in  regard  to  witnessed  notes.^  An  indorse- 
ment on  a  promissory  note  acknowled^g  it  to  be  due,  signed  by  the, 
promisor,  and  attested  by  a  witness,  is  not  an  attested  promissory 
note  within  the  meaning  of  the  revised  statutes  in  Massachusetts,  ex- 
tending the  limitation  of  actions  upon  such  notes  to  twenty  years.^ 
But  a  memorandum  written  on  a  note  by  the  maker  in  these  words, . 
"  For  value  received,  I  hereby  acknowledge  this  note  to  be  due,  and 
promise  to  pay  the  same  on  demand,"  and  signed  in  the  presence  of 


proTided  he  consent,  after  the  expiration  of  six  years  from  the  time  when  the  canse  of 
action  accrued.  Sigonmey  v.  Severy,  4  Cosh.  (Mass.),  176.  And  a  witnessed  note 
continnes  to  be  saTod  by  the  statute  in  the  hands  of  the  assignee  of  an  insolvent  debtor, 
or  the  indorsee  or  assignee  of  such  an  assignee.  Pitts  r.  Holmes,  10  Cusfa.  (Mass.),  92. 
In  Maine,  the  statute  of  limitations  does  not  bar  a  witnessed  note,  sued  in  the  name  of 
the  indorsee,  though  the  indorsement  be  made  more  than  six  years  after  the  pay-day  of 
ihe  note.    Stanley  v.  Kempton,  30  Me.  118.] 

1  Walker  v,  Warfield,  6  Met.  (Mass.),  B.  466.  [And  if  after  the  note  has  been 
signed  by  the  maker  in  the  presence  of  an  attesting  witness,  it  is  signed  on  the  back  by 
another  person  not  in  the  presence  of  the  witness,  but  in  pursuance  of  an  original  agree- 
ment to  that  eflbct,  it  is  not,  80  to  the  latter,  an  attested  note.  8tone  v.  Nichols,  18 
Shep.  (Me.),  49.] 

*  Smith  r.  Dunham,  8  Pick.  (Mass.),  R.  246.  [In  order  to  constitute  an  attestation 
of  a  note,  within  the  statute,  the  witness  must  put  his  name  to  it  openly,  and  under 
drcumstences  which  reasonably  indicate  that  his  signature  is  with  the  knowledge  of  the 
promisor,  and  is  a  part  of  the  same  transaction  with  the  making  of  the  note.  Drury  v. 
Yannevar,  1  Gush.  (Mass.),  276;  and  in  the  presence  of  all  the  signers  of  the  note. 
Lapham  v.  Briggs,  1  Wms.  (Vt.),  26.  But  where  the  maker  of  the  note  procured  it  to 
be  attested  nearly  six  years  after  its  date,  it  was  held,  that  such  attestation  gave  the 
paper  the  legal  character  of  a  witnessed  note.    Boody  v,  Lunt,  1  App.  (Me.),  72.] 

*  Gray  v.  Bowden,  23  id.  282.  [Nor  does  the  statute  apply  to  a  note  when  the  ac- 
tion is  brought  by  the  first  indorsee,  the  note  being  made  payable  to  the  promisor's  own 
order,  and  by  him  signed  and  indorsed  in  blank,  at  the  same  time,  in  the  presence  of  a 
person  who  puts  his  name  thereto,  as  a  witness  to  the  signature  on  the  face  of  the  note, 
but  not  to  the  indorsement.  Kinsman  v.  Wright,  4  Met.  (Mass.),  219.  And  if  the 
note  is  both  signed  and  indorsed  in  the  presence  of  an  attesting  witness,  and  transferred 
by  the  maker  by  dellrery  to  A,  who  afterwards  transfers  it  to  B,  and  B  brings  an  action 
upon  it,  the  note,  as  against  him,  is  barred,  he  not  being  the  original  payee.  Houghton 
V.  Mann,  13  Met.  (Mass.),  128.] 


100  LIMITATIONS  OP  ACTIOlfrfl,  ETC.  [OfiAP.  XI. 

an  attesting  -witness,  is  itself  a  "  promissory  note  "  within  those  re- 
vised statutes ;  suoid  an  action  therein  is  not  barred.by  the  statute.^ 

^  108.  The  statute  of  Maine,  of  1838,  in  addition  to  the  limitation 
act  of  1821,  extending  to  an  indorsee  the  same  right  to  sustain  an 
action  upon  a  negotiable  note,  attested  by  a  witness,  or  by  vritnesses, 
after  six  years  from  the  time  of  action  accrued,  which  is  ^ven  to  the 
ori^nal  promisee  by  the  tenth  section  of  the  statute  of  1821,  applies 
to  an  actiqn  on  a  ttdtne^sed  note  held  by  an  indorsee  at  the  time  the 
act  of  1838  was  passed.' 

§  109.  Connected  with  a  right  of  action  in  respect  to  tiie  making 
and  transfer  of  notes  and  bills,  is  the  offence  of  usury.  To  entitle  a 
person  to  a  moiety  of  the  penalty  for  usury,  it  must  appear  on  the 
record  that  he  prosecuted,  complained,  or  sued  for  it,  within  the  time 
prescribed  by  tiie  statute  for  the  commencement  of  process  in  such 
cases.  Therefore,  where  the  offence  for  which  the  penalty  is  demanded, 
was  alleged  and  proved  to  have  been  committed  on  the  fourteenth 
day  of  October,  1807,  and  the  bill  was  found  by  the  grand  jury,  in 
November,  1808,  it  was  held,  that  whatever  interest  the  complainant 
might  have  had,  it  was  lost  to  him  at  the  commencement  of  the  pros- 
ecution ;  more  than  one  year,  the  time  limited,  having  elapsed.  The 
doctrine  is,  that  when  the  usurious  contract,  the  lending  and  forbear- 
ance concur,  the  offence  is  committed,  and  the  limitation  runs  from 
that  time,  and  not  from  tlie  payment  of  the  money  borrowed,  to  the 
lender.^  A  lent  B  £500,  and  at  the  time  of  the  loan  it  was  agreed 
that  the  latter  should  ^ve  something  more  than  legal  interest  as  a 
compensation,  but  no  particular  sum  was  specified.  After  the  execu- 
tion of  the  deed,  B  gave  A  £50,  and  paid  interest  at  the  rate  of  £5 
per  cent,  on  the  £500  for  five  years ;  at  the  end  of  which  time  a  qid 
tarn  action  was  brought  against  A  for  usuiy.    It  was  held,  that  the 


^  Commonwealth  Ins.  Co.  v.  Whitney,  I  Met.  (Mass.),  B.  21. 

^  Quimby  v.  Bozzle,  4  Shep.  (Me.),  R.  470.  See  sect.  7,  Stat.  Maine,  App.  p. 
xxxiii.  The  limitation  of  witnessed  notes  in  Vermont,  is  fourteen  years.  App.  p.  xli. 
[Fort  payment  of  such  a  note  within  twenty  years,  renews  it  for  twenty  years  from  the 
payment.  Estes  v.  Blake,  30  Me.  (17  Shep.),  164;  Lincoln,  &c.  v.  Newhall,  3S  Me. 
(3  Heath),  179 ;  Howe  v.  Saunders,  id.  350.] 

^  Commonwealth  v.  Frost,  5  Mass.  B.  53 ;  Wade,  91x1  fam  v.  Walton,  1  East,  B.  195. 
The  cause  of  action  is  consummate  to  instanH  the  usury  is  paid.  Breckenridge  v. 
Churchill,  3  J.  J.  Majpsh.  (Ken.),  B.  15. 
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action  was  not  barred  by  lapse  of  tiine,  for  that  the  loan  was  substan- 
tially for  no  more  than  X450,  and  consequently  the  interest  at  the 
rate  of  £5  per  cent,  on  the  £500  received  within  the  last  year  was 
usurious.^ 


•  ^  Scnrrj,  qui  tarn  v.  Freeman,  3  Bos.  &  Pal.  B.  381. '  Other  cases  of  luary,  Lloyd, 
gut  torn  V.  Williams,  8  WiU.  B.  250;flFi8her,  qui  tam  v.  Beasley,  Dongl.  B.  235. 
[Usurioas  interest  paid  more  than  one  year  before  the  action  is  brought  cannot  be  recov- 
ered back.  Herce  t*.  Conant,  25  Me.  (12  Shep.),  33.  The  statute  begins  to  ran  from 
the  time  of  actual  payment  and  not  from  the  time  of  the  agreement  to  pay.  Bushing 
9.  Bhodes,  6  Geo.  228.  Where  the  deliveiy  of  personal  property  from  the  borrower  to 
the  lender  is  a  part  of  a  asurioos  transaction,  the  possession  of  such  pooperty,  the 
nsiirious  contract  being  void,  by  the  lender,  is  tortious,  from  the  beginning,  and  as  tro- 
ver will  immediately  lie  for  the  property ;  if  the  action  is  not  brought  within  six  years 
from  the  delivery,  it  is  barred  by  the  statute  of  limitations.  Schroeppel  v.  Coming,  5 
Denio  (K.  Y.),  236.  Bat  Whittlesey,  J.,  dissented,  and  thought  the  possession  of  iho 
property  was  not  tortious.  Ibid.  Where  separate  notes  are  given  for  money  loaned, 
and  for  usurious  interest  thereon,  and  the  latter  is  first  paid,  the  payment  will  be  con- 
sidered ae  on  account  of  the  legal  debt,  and  the  right  to  recover  back  money  paid  as 
nsuiy,  will  not  accrue  until  the  principal  note  is  paid,  and  the  statute  of  limitations  will 
not  begin  to  run  till  that  time.  Booker  v.  Gregory,  7  B.  Hon.  (Ken.),  439.  In  France 
the  lender  does  not  acquire  the  right  to  retain  his  usurious  interest  by  lapse  of  time. 
It  is  there  held,  that  a  man  cannot  prescribe  against  good  morals  or  public  policy.  And 
the  law  wiU  not  authorize  a  person  to  retain,  or  confirm  him  in  the  possession  of,  that 
which  it  prohibited  him  from  taking.    Troplong,  Com.  svtr  la  Prescriptiw,  n.  132.] 
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MISCELLANEOUS  SIMPLE  CONTRACTS. 


1.  Money  payable  by  instalment. 

2.  Conditional  promises. 

8.  Liability  depending  on  a  oontii)gQn<^. 

4.  Money  paid  by  mistake. 

6.  Failure  of  consideration. 

6.  Continuation  of  services. 


7.  Postponement  of  right  of  action. 

8.  Mon^y  paid  by  one  of  seTeral  co-tenants, 

co-purchasers,  and  co-contractors. 
0.  Promises  of  indemnity. 
10.  Money  paid  by  a  surety  on  account  of 
tbe  principal. 


1.  Money  payable  hy  InsUUmenL 

§  110.  When  a  debt  is  payable  at  several  times,  that  is,  by  instal- 
ment,  the  time  begins  to  ni  from  the  expiration  of  the  firJt  tern,  for 
the  part  then  payable  ;  and,  for  the  other  parts,  only  from  the  day  of 
the  expiration  of  ihe  respective  terms  of  payment.^  Thus,  under  an 
act  of  the  le^slature  of  Maryland,  incorporating  a  turnpike  company, 
the  shares  subscribed  for  were  to  be  paid  for  in  several  instahnents  at 
different  times;  and  it  was  held,  that  the  statute  of  limitations 
attached  to  each  one  as  it  became  due.^ 

§  111.  But,  wkere  a  sum  is  payable  by  instalments,  and  there  is  a 
stipulation,  that,  upon  default,  all  shall  become  due,  the  statute  runs 


1  1  Evans's  Fotluer,  404.  Under  each  ciroamstanees,  the  ooorta  would  very  probably 
be  disposed  to  favor  every  implication  of  an  acftnowledgment  extended  to  the  time  of 
the  latest  payment.    Ibid. 

*  BaltuOfOre,  &c.  Tarn.  Ck>.  v,  Barnes,^  Harr.  &  J.  (Md.),  Bep.  57«  [Bumham  v. 
Brown,  10  Shep.  (Me.),  400.  But  where  a  commissioner  sold  -slaves  on  a  credit  of  one, 
two,  and  three  years,  titles  to  be  made  on  the  payment  of  the  first  instalment,  with  a 
reservation  of  the  right  to  seU  again  on  non-payment  by  the  purchaser,  and  at  his  risk, 
and  the  elavea  were  delivered,  it  was  held,  that  the  statute  began  to  run  in  (favor  of  the 
purchaser  on  his  failure  to  pay  the  first  instalment.  Singleton  i),  Heriott,  3  Bich.  (S. 
C.),  321.  That  where  interest  is  payable  annually,  the  statute  doel  not  begin  to  run 
till  some  part  of  the  principal  is  due ;  see  Grafton  Bank  v,  I>oe,  Henderson  i:.  Hamil- 
toUj  and  forry  v.  Ferry,  cited  ante,  '4  95,  n.    And  see  post,  §  140.] 
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as  to  the  whole  demand  from  the  time  of  default  made.  In  Hemp  v. 
Garland,^  the  declaration  stated,  that,  in  1882,  defendant,  being 
indebted  to  plaintiff,  in  i£330,  gave  a  warrant  of  attorney  for  the 
amount,  subject  to  a  defeasance,  stating  that  the  warrant  was  given 
to  secure  payment  of  the  above  sum  by  instalments,  the  last  of  which 
was  payable  in  1885 ;  and  that,  in  case  default  should  be  made  in 
payment  of  any  of  the  instalmentB,  the  plaintiff  should  be  at  liberty 
to  enter  up  judgment  and  issue  execution,  levy,  recover,  and  receive 
all  or  so  much  of  tiie  debt  as  should  be  unpaid  at  the  time,  the  same 
as  if  all  the  periods  of  payment  had  expired  by  effluxion  of  time. 
And  thereupon,  in  consideration  that  the  plaintiff  would  forbear  until 
the  time  specified  in  the  defeasance,  defendant  promised  to  pay  the 
instahnents  at  the  times  mentioned.  The  declaration  then  stated  that 
plaintiff  forbore,  and  alleged  non-payment  of  some  of  the  instal- 
ments. Plea,  statute  of  limitations  and  issue  thereon.  It  appeared 
at  the  trial,  that  the  first  default  in  payment  of  an  instalment  was 
made  more  tiian  six  years  before  action.  It  was  held,  that  the  plain- 
tiff might  have  sued  on  the  first  default  for  the  whole  amoimt  remain- 
ing unpaid,  and  that  therefore  the  statute  was  a  bar  to  all  the  instal- 
ments. 

§  112.  In  assumpsit  on  a  parol  promise  to  guarantee  the  payment 
of  a  mortgage  payable  by  instalmenjte,  it  was  held,  that  the  statute  is 
to  be  considered  as  running  only  from  the  year  after  the  last  instal- 
ment became  due.^ 


2.  Vwiditioncd  Promises. 

§  113.  While  a  promise  is  suspended  by  a  condition^  the  statute 
does  not  run  from  the  time  of  malting  it ;  for  no  right  of  action  ac- 
crues till  the  condition  is  performed,  or  the  event  stipulated  for  hap- 
pens.'   K  A  pronuses  B  to  pay  him  a  sum  of  money  if  he  will  do  a 

1  Hemp  V.  Garland,  8  G.  &  Bar.  R.  402  (Q.  B.)- 

'  Overton  v.  Tracy,  4  Serg.  &  Rawle  (Penn.),  R.  811. 
1  '  1  Evang'B  Pothier,  404;  Changenr,v.  Gravier,  5  Mart.  (Louis.),  R.  545.  [Gaeno 
9.  Sotunastre,  1  La.  Ann.  R.  44;  Stewart  v,  Martin,  13  id.  856.  If,  in  a  contract  to 
paj.money  on  a  condition,  no  time  of  payment  or  performance  of  the  condition  be  fixed, 
die  statute  begins  to  run  afker  the  expiration  of  a  reasonable  time  for  payment.  Doe 
V.  Thompson, '2  Foeter  (N.  H.),  217.  The  fact  that  an  indorser  of  a  note  takes  security 
of  the  maker,  and  receives  demand  and  notice,  does  not  have  the  effect  to  set  the  statoto 
in  motion  before  the  maturity  of  the  note.    Cockrill  v.  Hobsoli,  16  Ala.  391.] 


« 
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particular  act,  and  B  does  the  act,  the  promise  becomes  binding, 
although  B,  at  the  time  of  the  promise,  does  not  engage  to  do  the 
act.  In  the  intermediate  time,  the  obligation  of  the  promise  is  sus- 
pended. Until  the  performance  of  the  condition  of  the  promise, 
there  is  no  consideration,  and  the  promise  is  nudum  pactum  ;  but,  on 
the  performance  of  the  condition  by  the  promise,  it  is  clothed  with  a 
valid  consideration,  which  relates  back  to  the  promise,  and  it  then 
becomes  obligatory.^  Where  a  party  promised  by  a  writing  signed 
to  pay  when  he  was  able,  the  statute  commences  running  from  the 
time  when  he  becomes  able  to  pay,  though  the  plaintiff  knew  not 
of  his  ability,  as  he  was  bound  to  inform  himself  upon  the  subject ; 
and  no  demand  is  in  such  case  necessary  before  bringing  the  ac- 
tion.^ 

§  114.  But  the  condition  must  be  clearly  expressed ;  and,  there- 
fore, trustees,  empowered  to  raise  moneys  under  a  local  act,  had  a. 
meeting,  and  verbally  ordered  that  money  should  be  raised  to  pay  the 
tradesmen;  it  was  held  (the  plaintiff  having  done  work  for  them), 
that  the  statute  began  to  run  from  the  time  when  the  work  was  done, 
and  not  from  the  time  when  the  trustees  were  in  funds.^ 


8.  lAahttity  depending  an  a  OonUngeney. 

§  115.  The  commencement  of  a  right  of  action  may  depend  upon 
a  contingency^  or  the  happening  of  a  certain  event,  or  the  ascertain- 
ment of  what  is  uncerttun.  Where  a  note  is  payable  when  a  certain 
mortgage,  holden  by  the  maker,  shall  be  collected,  a  cause  of  action 
accrues  when  the  mortgagee  enters  into  possession  by  virtue  of  fore* 
closure.  In  judgment  of  law,  the  mortgage  is  then  coUectedy  and 
unless  a  suit  is  brought  upon  the  note  within  six  years  after  happen- 


1  Train  v.  Gold,  5  Pick.  (Mass.),  B.  384.    Also,  Gardner  v.  Webber,  17  id.  407. 

«  Waters  v.  Tufton,  Earl  of  Thanet,  Q-  B.,  20  L.  J.  R.  sr  (Hilary,  1842) ;  2  G.  & 
D.  R.  166,  cited  in  this  manner  in  Browne  on  Actions,  70.  And  see  post  as  to  condi- 
tional  new  promises  and  acknowledgments. 

■  Emery  v.  Day,  1  Cromp.  Mees.  &  Rose.  Ex.  R.  245.  [And  where  one  of  two  par- 
ties in  settlement  pays  a  claim  which  he  alleges  has  already  been  settled  by  giving  up  a 
certain  note,  and  the  other  promised  to  refund  tlie  money  if  it  was  so,  it  was  held,  that 
the  statute  of  limitations  began  to  run  &om  the  time  of  the  promise.  Durham  v.  Angier, 
2  App.  (Me.),  242.] 
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ing  of  the  above  events,  the  plaintiff  will  be  barred.^  Where  the 
stockholders  whicli  should  compose  an  insurance  company,  at  the  time 
of  dissolution,  were  made  responsible  in  their  individual  and  private 
capacities  to  the  extent  of  their  respective  shares  in  the  stock  of  the 
company,  the  statute  dii  not  commence  running  in  favor  of  such 
stockholders,  previous  to  the  expiration  of  their  charter.*  In  Mary- 
land, all  specialties  are  barred  by  an  express  statutory  provision,  at 
the  end  of  twelve  years,  and  it  has  been  held,  that  where  B.  be- 
queathed a  legacy  to  J.,  and  the  executor  who  paid  it  took  J/s  bond, 
conditioned  to  refund  it,  or  a  ratable  part  thereof,  in  case  of  a  defi- 
ciency of  assets,  upon  request,  —  that  the  cause  of  action  accrued, 
when  the  deficiency  was  ascertained,  and  that  therefore  the  statute 
was  no  bar.  It  was,  moreover,  held  unnecessaiy  to  prove  a  special 
request  of  J.  to  refund.^  Where  a  subscriber  for  stock  promised  to 
pay  in  '^  such  manner,  at  such  times,  and  in  such  proportions  as  shaQ 
be  determined,"  &c. ;  the  statute,  it  was  held,  did  not  begin  to  run 
until  such  determination  and  demand  made,  agreeably  to  the  act  of 
incorporation.*  In  an  action  for  money  had  and  received,  in  1825, 
to  recover  the  amount  paid  on  an  article,  for  the  agreement  for  the 
sale  of  land,  which  was  entered  into  between  the  parties,  in  the  year 
1800,  where  nothing  had  been  done  by  the  defendant  until  1824, 
which  would  entitle  the  plaintiff  to  rescind  the  contract,  the  statute 
was  insufficient  to  bar  the  action.^  In  an  action  of  indebitatus  as- 
sumpnt  to  recover  the  amount  agreed  to  be  paid  by  the  defendant 
for  owelty  on  a  parol  partition  of  lands,  it  was  held  that  the  legal  title 
not  having  been  completed  until  mthin  six  years  before  the  commence- 
ment of  the  suit,  the  plaintiff's  right  of  recovery  was  not  barred.® 


1  Morgan  v.  Plumb,  9  Wend.  (N.  Y.),  R.  287. 

«  Van  Hook  r.  Whidock,  3  Paige  (N.  Y.),  Ch.  R.  409. 

*  Salisbury  v.  Black's  Administrator,  6  Harr.  &  Johns.  (Md.),  R.  293. 
^  Sinkler  v.  Indiana,  &c.  Turnpike  Co.  3  Penn.  R.  149. 

*  Leinwart  v.  Porringer,  1  Penn.  R.  492. 

*  Walter  v.  Walter,  1  Whart.  (Penn.),  R.  292.  That  the  statute  is  suspended  until 
the  contingencj  happens,  see  also  Administrators  of  M'Dowell  v.  Executors  of  Grod- 
myn,  2  Const.  (S.  C),  R.  441 ;  Painter  v.  Smith,  2  Root  (Conn.),  R.  142.  [The 
cause  of  action  accrues  on  an  agreement  to  devise,  on  the  death  of  the  promisor.  Bash 
V.  Bash,  9^Barr  (Penn.),  260;  Quackenbush  v.  Elde,  5  Barb.  (N.  Y.),  S.  C.  469.  And 
where  A  promised  to  pay  money  to  his  sister  at  the  death  of  their  father,  it  was  held, 
that  the  statute  began  to  run  from  his  death.  Thompson  v.  Grordon,  3  Strobh.  (S.  C), 
196.  So,  where  it  was  agreed  between  the  maker  and  the  holder  of  a  note,  that  the 
maker  should  keep  it  till  his  liability  as  bail  for  the  holder  ceased,  it  was  held,  that  the 
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4.  Money  paid  by  Intake, 

§  116.  Whenever  money  has  been  paid  by  mistake,  or  more  is  paid 
than  ought  to  have  been  paid,  the  error  may  be  corrected  any  time 
within  six  years  therefrom,  and  the  excess  recovered  back,  provided 
the  mistake  is  of  a  character  by  which  the  law  does  not  hold  the  party 
paying,  concluded.  But  if  the  party,  so  paying  by  mistake,  "  sleep 
upon  his  rights,"  until  the  statute  attaches,  no  inquiry  can  then  be 
had  (without  a  sufficient  acknowledgment)  into  any  account  between 
the  parties,  prior  to  the  settlement.^  Where  a  personal  representa- 
tive, having  found  a  mortgaged  deed  among  the  testator's  papers, 
assigned  it,  and  it  turned  out  to  be  a  forgery,  it  was  held,  that  the 
assignee  could  not  recover  back  firoin  the  assignor  his  money,  the 
assignment  having  taken  place  more  than  six  years,  though  the  dis- 
covery that  it  was  a  forgery  was  made  within  that  time ;  and  it  not 
appearing  that  the  assignor  knew  it  to  be  a  forgery .^  The  statute 
was  held  to  be  a.  bar  by  the  Supreme  Court  of  the  United  States,  in 
a  case  where,  at  the  time  of  the  return  of  a  bill  of  exchange  (payar 
ble  in  New  Orleans,  and  drawn  in  Kentucky,  protested  for  non-pay- 
ment), the  parties  to  it,  in  1819,  having  paid  0%  damages  on  the  bill, 
ten  per  centum  on  the  amount,  and  did  not  until  1827,  claim,  that  by 
the  law  of  Kentucky,  no  damages  were  payable  on  such  a  bill.® 

statute  began  to  ran  not  from  the  time  of  making  the  agreement,  but  from  the  cessation 
of  the  maker's  liability  as  bail.  Bowles  v.  Elmore,  7  Gratt.  ( Va.),  385.  And  where  a 
judgment  is  confessed  for  a  sum  to'  be  ascertained  by  the  clerk,  the  statute  does  not 
begin  to  run  till  the  sum  has  been  so  ascertained.  Wills  v.  Gibson,  7  Barr  (Penn.), 
154.  But  a  demand  depending  upon  the  rectification  of  a  mistake  by  a  court  of  chan- 
cery, is  not  a  demand,  depending  upon  such  a  contingency  as  to  postpone  the  operation 
of  the  statute  of  limitations  tiU  the  rectification.  Jones  v.  Lightfoot,  16  Ala.  7.  And 
where  B  was  to  pay  A  a  certain  sum  in  cose  he  succeeded  in  a  suit  in  chancery,  but 
died  before  the  suit  was  determined,  it  was  held  that  the  statute  of  limitations  began  to^ 
run  when  the  suit  was  determined,  and  not  when  an  administrator  was  appointed. 
Burton  v.  Lockert,  4  £ng.  (Ark.),  411.  But  if  the  attorney's  fee  is  contingent  upon 
his  collection  of  the  money  and  is  to  be  paid  out  of  it,  the  statute  does  not  begin  to  run 
at  the  determination  of  the  suit.  Morgan  v.  Brown,  12  La.  Ann.  159.  A  agreed  to 
pay  money  on  demand,  provided  the  demand  should  not  be  made  until  a  certain  event. 
By  his  own  act  he  postponed  the  happening  of  that  event.  Held,  that  he  could  not 
t^e  advantage  of  a  lapse  of  time  which  was  caused  by  his  own  act  Emmons  v.  Hay- 
ward,  6  Gush.  (Mass.),  501.] 

1  Clark  V,  Dutcher,  9  Cow.  (N.  Y.),  R.  674;  [Steele  r.  Steele,  25  Penn.  (1  Casey), 
164.] 

2  Bree  v.  Holbrook,  Doug.  B.  654 ;  [Hunt  v,  Burk,  22  Ga.  129]. 

*  Bank  of  the  United  States  v,  Daniels,  12  Peters  (U.  S.),  B-  32.    Bills  drawn,  ac- 
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*       6.  Failure  of  Consideration, 

§  117.  K  money  be  paid  upon  an  existing  consideration,  which 
afterwards  fails,  the  statute  does  not  run  against  the  right  to  recover 
it  till  such  event.  Thus,  where  money  was  paid  on  the  promise  of 
an  intestate  to  convey  an  estate,  and  the  intestate  died  before  a  con* 
yeyance,  and  the  statute  of  limitations  was  pleaded ;  it  was  held,  that 
the  action  did  not  accrue,  whe£i  the  ^oney  was  paid,  but  at  the  death 
of  the  intestate,  he  having  his  lifetime  to  convey  the  land.^  So  where 
the  plaintiff,  as  administrator,  had  paid  the  defendant  the  whole  of  his 
debt,  upon  the  supposition  that  the  estate  was  solvent,  which  proved 
to  be  insolvent,  it  was  decided,  that  the  cause  of  action  arose,  when 
the  insolvency  was  ascertained  and  not  when  the  money  was  paid.^ 
So,  where  two  persons  had  been  appointed  guardians  of  a  spendthrift^ 
sold  without  sufficient  authority  his  real  estate,  and  credited  him  with 
the  proceeds,  which  were  applied  to  the  payment  of  his  debts,  and 
the  iaxdiandup  was  afterwSs  revoked,  Li^e  spendthrift  aad  his 
heirs  avoided  the  sales  of  the  real  estate,  and  thereupon  the  guardians 
were  compelled  to  refund  the  money  paid  by  the  purchasers ;  it  was 
held,  that  Hxe  guardians  had  a  right  of  action  against  the  spendthrift's 
administrator  for  the  amount  refunded ;  and  that  this  right  did  not 
accrue  until  the  sales  were  avoided  and  the  money  refunded,  so  that 
the  statute  of  limitations  began  to  run  &om  that  time,  and  not  from 

cepted,  and  indorsed  bj  citizens  of  Kentackj,  and  there  negotiated,  payable  at  a  place 
in  another  State,  are  not,  by  force  of  the  statute  of  Kentucky,  giving  damages  on  pro- 
tested bills,  subject  to  the  payment  of  damages.  Id.  [Where  an  executor  Tolnntarily 
paid  over  an  amount  to  a  legatee,  and  ten  years  afterwards  alleged  ho  had  overpaid,  and 
brought  a  suit  to  recover  back  the  excess,  it  was  held  that  he  was  barred  by  the  statute 
of  limitations.    Shelbume  v.  Robinson,  3  Gilm.  (Ill.)i  597.    And  where  an  ovcrpay- 

«ent  was  made  on  account  of  work  done  on  a  contract,  and,  on  a  final  settlement  the 
Llance  was  paid,  it  was  held,  that  the  statute  began  to  run  against  a  claim  for  the  ex- 
cess paid,  from  the  final  settlement.  A  had  a  claim  against  an  intestate  estate  for  $150, 
which  was  paid  by  the  administrator,  part  in  1849  and  part  in  1850.  Afterwards  tlie 
administrator  discovered  that  A  in  1847  bought  a  horse  of  the  intestate  for  $100,  which 
sum  had  not  been  paid  or  credited.  In  an  action  by  the  administrator  to  recover  back 
the  money  paid  by  mistake,  it  was  held  that  the  statute  began  to  nvn  only  from  the  time 
when  A  wrongfuUy  received  the  money.  Gamble  r.  Bicks,  27  Miss.  (5  Gush.),  781 ; 
Johnson  v.  Butherford,  10  Barr  (Penn.),  455.  But  in  cases  of  mistake  as  to  the  quan- 
tity of  land  sold,  the  statute  does  not  begin  to  run  till  the  mistake  is  discovered,  or  it 
ought  to  have  been  discovered.    Grundy  v,  Gnmdy,  12  B.  Mon.  (Ken.),  269.] 

1  Eames  v.  Savage^  14  Mass.  R.  425. 

s  Walker  v.  Bradley,  3  Pick.  (Mass.),  R.  26.  , 


108  LIMITATIOKS  OF  i^OTIONB,  ETC.  [cfiAP,  XIL 

the  time  of  settling  the  guardianship  accounts.^  So,  where  an  exec- 
utor paid  the  amount  of  a  legacy,  and  took  from  l^e  legatee  a  bond 
conditioned  to  refund  the  legacy,  or  a  ratable  part  thereof,  if  a  defi- 
ciency of  assets  should  actually  happen,  after  request  should  be  made ; 
and  tiiere  being  a  deficiency  of  assets,  and  the  estate  overpaid  by  the 
executor,  he  brought  an  action  on  the  bond  against  the  legatee,  who 
pleaded  the  statute.  It  i^as  held,  that,  as  the  cause  of  action  first 
accrued  when  the  deficiency  was  ascertained,  the  statute  was  no  bar.^ 
It  haying  been  ascertained  by  the  judgment  in  an  action  by  an 
assignee  on  a  bond  assigned,  that  the  bond  had  been  discharged, 
before  notice  of  the  assignment,  by  payments  to,  and  set-ofis  against, 
the  assignor,  it  was  held,  in  an  action  by  the  assignee  against  the 
assignor,  that  tiie  statute  began  to  run  at  the  rendition  of  the  judg- 
ment in  the  action  on  the  bond — since  the  set-offs  might  never  have 
been  claimed  by  the  obligor,  and  it  was  only  tiie  judgment  that  fixed 
them  as  payments.^  An  action  was  brought  for  money  had  and 
received,  to  recover  back  the  consideration  money  of  a  void  annuity 
granted  by  the  defendant  to  the  plaintiff  more  than  six  years  before 
the  action,  but  which  had,  within  six  years,  been  treated  by  the 
grantor  as  a  subsisting  annuity,  though  afterwards  avoided  at  his 
instance  ;  and  the  court  held,  that  the  statute  did  not  begin  to  run 
until  the  annuity  had  been  avoided.^ 


1  Shearman  v.  Atkins,  4  id.  2S3. 

^  Salisbury  t;.  Black's  Administrator,  6  Harr.  &  Johns.  (Md.),  B.  293. 

«  Scates  V.  Wilson,  6  Leigh's  (Virg.),  R.  473. 

*  Cowper  17.  Goodwin,  9  Bing.  R.  748 ;  8.  c.  23  Eng.  Com.  Law  R.  252.  [The  law 
implies  a  warranty  of  title  in  the  vendor  of  a  chattel,  which  is  broken  immediately  if 
he  have  no  title,  and  the  statute  begins  to  ran  from  the  lime  of  sale.  Chancellor  v, 
Wiggins,  4  B.  Mon.  (Ken.),  201.  But  it  was  held,  in  Tennessee,  that  the  purchaser  of 
slaves  had  no  right  of  action  against  his  vendor  for  breach  of  warranty  of  title,  nntil  a 
recovery  by  a  thwd  person,  who  claimed  them  of  the  purchaser.  Caplinger  v.  Vaden^ 
5  Humph.  (Tenn.),  629.  B  sold  W  a  tract  of  land,  and  a  deed  was  executed  at  the 
time  of  sale  but  left  in  the  vendor's  possession.  W  paid  part  of  the  purchase-money, 
but  afterwards  fiiilod,  and  upon  B's  offering  him  a  deed,  W  declined,  on  the  ground 
of  inability,  to  pay  the  balance  due  in  compliance  with  tiie  terms  of  the  contract.  B 
then  declared  the  contract  at  an  end,  went  on  to  improve  the  premises,  and  refused  to 
pay  back  the  purchase-money  received.  On  an  action  for  specific  performance,  it  was 
held,  that  B,  by  refusing  to  refund  the  money,  kept  the  contract  open,  and  that  the 
statute  of  limitations  was  no'  bar  to  W's  recovering  the  amount  paid.  Bowles  v.  Wood- 
son, 6  Grratt.  ( Va.),  78.  The  vendee  of  land,  by  virtue  of  articles  under  seal,  assigned 
the  same  to  the  plaintiff,  and  agreed  to  give  him  receipts  which  would  bring  a  deed  from 
the  vendor.  If  receipts  are  given  which  entitle  the  plaintiff  to  a  deed,  and  he  continues 
in  j>osses8ion,  he  cannot  rescind  and  recover  back  his  purchase-money,  because  the 
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§  118.  The  plajntiff,  in  a  case,  being  in  the  possession  of  certain 
land,  claimed  by  certain  proprietors,  for  whom  the  defendant  assumed 
to  act  as  agent,  paid  to  the  defendant  a  sum  of  money  and  receiyed  a 
deed,  the  defendant  affirming  that  the  title  of  the  proprietors  extended 
BO  as  to  include  the  land.  Within  six  years  prior  to  the  commence- 
ment of  the  plaintiff's  action,  but  more  than  six  years  after  the  pay- 
ment of  the  money  and  delivery  of  the  deed,  it  was  ascertained  that 
the  title  of  the  proprietors  was  not  so  extensive  as  to  cover  the  land 
in  question.  It  was  thereupon,  that  the  plaintiff  brought  his  action  to 
recover  back  the  purchase-money  and  interest.  In  this  case,  it  was 
held,  that  if  the  plaintiff  ever  had  a  right  to  recover  back  the  consid- 
eration, it  was  when  the  deed  was  made  and  delivered  to  him,  the 
proprietors  at  that  time  having  no  title  to  the  land  therein  described, 
and  there  was  no  ground  of  fraudulent  concealment  on  the  defend- 
ant's part.^ 

§  119.  Where  money  has  been  paid  upon  a  parol  contract  for  the 
conveyance  of  real  estate,  there  being  no  time  appointed  for  executing 
the  conveyance,  no  action  accrues  to  him  who  p£dd  the  money  to 
recover  it  back,  on  the  ground  of  the  fSailure  of  consideration,  until 
he  has  demanded  a  deed,  or  until  the  de^u^e  of  tiie  other  party .^ 


vendor  refoBes  to  oonrey.  But  if  he  could,  the  statute  of  limitations  would  begin  to 
run  on  the  right  to  recoyer  hack  the  purchase-money  of  the  assignment,  from  the  refu- 
sal of  the  vendor  to  convey,  and  would  not  be  suspended  by  the  subsequent  declara- 
tions of  the  vendee,  that  the  receipts  which  he  had  delivered  would  produce  a  deed. 
Stewart  v.  Keith,  12  Penn.  St  (2  Jones),  238,  The  vendor  of  land  left  a  part  of  the 
pnrchaso-money  in  the  vendee's  hands  to  secure  him  against  on  outstanding  lien. 
Subsequently  tiie  vendor  paid  the  lien,  and  sued  more  than  six  years  after  the  sale  to 
recover  the  unpaid  purchase-money, — held,  that  he  could  not  recover  on  the  agreement, 
but  mi^t  on  a  count  for  money  had  and  received.  Evans  v.  Lee,  28  Penn.  St  (11 
IBlarris),  88.] 

^  Bishop  t7.  Little,  3  Greenl.  (Me.),  B.  4Q5.  [The  heirs  of  A,  at  his  death  in  August, 
1833,  agreed  verbally  to  make  an  equal  division  of  the  estate,  which  was  done.  The 
part  allotted  to  B,  being  of  less  value  than  that  allotted  to  C,  it  was  made  a  part  of  the 
same  agreement  that  C  should  pay  to  B  $50.  Deeds  were  immediately  executed,  but 
B's  deed  being  invalid,  nothing  further  was  done  until  May,  1837,  when  B  gave  a  valid 
deed.  In  May,  1838,  B  sued  C  in  assumpsit  for  the  $50,  and  it  was  held,  that,  as  the 
right  of  action  did  not  accrue  against  C  until  the  delivery  by  B  of  the  valid  deed,  the 
statute  of  limitations  of  three  years  was  no  bar.    Baxter  v.  Guy,  14  Conn.  119.] 

^  Eames  v.  Savage,  14  Mass.  B.  425. 
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6.    Co^niuation  of  Services, 

§  120.  Where  Ihere  is  an  midertaldng  'which  requires  a  contmua- 
Hon  of  iervieesj  the  statute  does  not  commence  ruxming  until  they  con 
be  completed.  Thus,  it  has  been  held,  that  the  statute  does  not  com- 
mence running  against  the  claim  of  an  attorney  at  law  for  professional 
services,  so  long  as  the  debt  -which  he  seeks  to  recover  for  his  client 
remains  unpaid.  A  mere  suspendon  of  proceedings,  observed  the 
court,  from  an  apprehension  that  nothing  might  be  got,  would  be  a 
dangerous  ground  of  inference ;  &r,  how  desperate  soever  the  afiairs 
of  a  debtor  may  seem,  it  is  always  imposdble  to  say  how  soon  they 
may  be  retrieved ;  and,  if  money  were  subsequently  lost  for  want  of 
pursuit,  the  attorney  might  be  liable  for  it.^  The  contract  of  an 
attorney  to  carry  on  or  defend  a  suit,  is  an  entire  pontract  to  manage 
a  suit  to  its  close,  and  therefore  the  time  runs  only  from  the  termina- 
tion of  the  proceedings.^ 


1  Foster  v.  Jack,  4  Watts  (Penn.),  R.  834;  [Jones  v.  Lewis,  11  Texas,  359]. 

^  Botherj  r.  Mannings,  I  Bam.  &  Adol.  B.  15 ;  Harris  v.  Osbom,  2  Cair.  &  Marsh. 
(N.  P.),  B.  829.  Working  "by  th^ob/'  is  understood  among  workmen  to  be  the  doing 
of  the  whole  of  a  thing  which  is  M)e  done,  and  it  is  employed  in  this  sense  in  the  dvU 
code  of  Lonisiaoa.  Boar.  Diet.  Tit.  Job,  Decided  accordingly  in  reference  to  the 
statute  of  limitations,  in  Teigler  r.  Hunt,  1  McCord  (S.  C),  B.  578.  [McKenney  ». 
Springer,  3  Ind.  59 ;  Walker  v.  Goodrich,  16  Bl.  841.  Where  costs  are  incurred  in  a 
suit,  the  statute  of  limitations  does  not  begin  to  run  against  the  earlier  items  until  tiie 
suit  is  terminated.  Martindale  v.  Faulkner,  2  C.  B.  70,  and  see  Whitehead  v.  Lord,  11 
Eng.  Law  &  £q.  589.  But  where  an  attorney  was  employed  to  raise  money  on  a  mort- 
gage, and  by  direction  of  his  employer  applied  to  several  persons  for  that  purpose,  and 
communicated  from  time  to  time  with  tiie  defendant,  it  was  held,  that  the  business  could 
not  be  taken  to  be  done  under  one  contract,  so  that  the  last  item  in  plaintiff's  bill,  which 
was  within  six  yean,  would  take  the  others  out  of  the  statute.  Phillips  v.  Broadley,  11 
JuF.  264 ;  B.  c.  16  L.  J.  Q.  B.  72.  On  an  indefinite  hiring  of  a  slave,  neither  the  time 
when  the  hiring  is  to  terminate,  nor  the  amount  of  compensation,  nor  the  time  when 
payable  being  agreed  upon,  Ae  hiiing  is  payable  when  earned,  or  within  reasonable 
time  thereafter,  and  the  servioe  is  not  a  conlanuous  one,  so  as  to  take  the  earlier  wages 
out  of  the  statute.  Mms  v.  Sturtevant,  18  Ala.  359.  See  also,  Davis,  v.  Gorton,  16  N. 
T.  (2  Smith),  255.  But  contra,  Littler  v.  Smiley,  9  Ind.  116.  The  statute  is  no  bar 
to  a  suit  for  labor  performed  more  than  six  years  before  action  thought,  if  under  a  con- 
tract which  had  not  expired  till  within  six  years.  Yanbom  v.  Scott,  28  Penn.  St.  (11 
Harris),  316.] 
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7.  Poitponemmt  of  Might  of  Action. 

§  121.  The  liability  to  be  sued,  and  consequenilj  a  ri^t  of  action, 
may  be  myi>ended  bj  a  particular  enactment.  Bj  one  of  the  provis- 
ions of  an  insolvent  law,  if  a  certain  number  of  creditors  should  so 
agree  in  writing,  it  should  be  lawful  for  the  court  to  make  an  order, 
that  the  debtor  shall  be  released  fix>m  all  suits,  and  the  property  which 
he  might  afterwards  acquire  be  exempted  from  execution  for  any  debt 
contracted,  or  cause  of  action  created,  previous  to  such  release,  for 
the  period  of  seven  years  thereafter ;  and  it  was  held,  that  the  statute 
of  limitations  did  not  begin  to  run  during  the  seven  years  allowed  to 
the  debtor.^ 

•  §  122.  Where  money  is  paid  on  a  contract  which  is  to  remain 
open,  the  statute  does  not  run  until  one  of  the  co-contractors  author- 
izes the  other  to  dispense  with. the  contract.  In  an  action  for  money 
had  and  received,  brought  in  1825,  to  recover  the  amount  paid  on  an 
article  of  agreement  for  the  sale  of  land,  and  which  was  entered  into 
between  the  parties  in  the  year  1800,  where  nothing  had  been  done 
by  the  defendant  until  1824,  which  would  entitle  the  plaintiff  to  re- 
scind the  contract,  the  statute,  it  was  held,  was  insufficient  to  bar  the 
action.  Unquestionably,  said  the  court,  the  plaintiff  mi^t  renounce 
the  contract,  after  it  had  been  repudiated  by  the  defendant.^ 


8.  Monej/  paid  hy  one  of  several  Co-tenanU^  Co-pfwr(3uMer%^  and 

Co-cofUraotorB. 

§  128.  In  an  action  by  one  tenant  in  common  against  his  co-tenant 
for  the  proceeds  of  trees  sold,  the  statute  begins  to  run  from  the  time 
of  the  payment,  and  not  from  that  of  the  sale ;  and,  if  a  promissory 
note  be  taiken  from  the  purchaser,  upon  which  payments  are  after- 
wards made,  the  statute  begins  to  run  from  the  times  of  the  payments,^ 


1  EckBteir  v.  Shoemaker,  3  Whart.  (Penn.),  R.  15.  The  proTisioii  of  the  insolvent 
law  wafl  deemed  constitational,  because  die  mtent  was  to  suspend  and  not  destroy  the 
debtor's  liability. 

>  Leinhart  v.  Fomnger,  1  Penn.  R.  493. 

>  Miller  v.  MiUer,  7  Pick.  (Mass.),  R.  1S3.  [Two  distributees  of  an  estate  entered 
into  an  a^ivement  by  which  one  was  to  haye  a  life-estate  in  both  shares,  and  the  other 
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§  124.  K  one  joint  purchaser  pay  the  accruing  interest  on  liie 
pnrchaae-money  ttom  time  to  time,  a  ri^t  of  aotion  for  a  moiefy  of 
each  payment  will  arise  instantly  to  the  other  joint  purehaser,  which 
wiU  be  banned  by  the  lapse  of  the  time  linuted  by  the  statnte,  from 
the  payment,  before  suit  brought.^ 

§  125.  Where  ilie  liability  of  one  joint  maker  of  a  promissory  note 
is  continued  by  partial  paym^ts  within  six  years,  but  the  remedy  of 
the  holder  against  the  other  is  barred,  the  debtor  who  continues  liable, 
may,  notwithstanding,  recover  a  contribution  firom  the  other,  when  he 
has  paid  the  debt.^ 

§  126.  One  partner  may  maintain  o^^umjon^. against  his  copartner 
for  contribution,  where  he  pays  a  partnership  debt  more  than  six  years 
after  a  general  assignment  by  the  firm  in  trust  for  creditors,  and  the 
'defendant  gives  no  evidence  to  show  that  the  partnership  accounts  are 
open  and  unsettied.^ 

§  127.  The  complainant  and  defendant,  in  Lomax  v,  Pendleton,^ 
liad,  at  the  request  of  one  W.,  become  indorsers  of  a  set  of  bills  of 
exchange,  which  he  drew  on  a  mercantile  house  in  London  ;  the  eom- 
plainanty  also,  indorsed  other  bills  to  a  considerable  amount;  but, 
receiving  information  that  the  bills  would  be  protested,  he  obtained  a 
conveyance  to  himself  in  trust  of  the  whole  estate  of  W.  for  the  pay- 
ment of  his  debts.  The  bills  were  returned  protested,  and  payment 
of  them  demanded  from  the  complainant,  who,  in  the  year  1753  (the 
same  year  in  which  the  bills  were  drawn,  and  returned  protested), 
sold  the  whole  estate  on  six  months'  credit,  and  was  active  in  the  col- 
lection of  the  debts.  He  discharged  the  debts  due  from  W.  in  the 
order  of  priority  mentioned  in  the  deed,  as  the  money  came  to  his 

the  remainder.    It  was  held,  that  the  statute  of  limitations  did  not  begin  to  ran  against 
a  suit  brought  by  the  remainder-man  for  property  sold  by  the  tenant  for  life,  nnltil  the 
termination  of  such  life-estate.    Paxton  v,  Rhea,  3  Ired.  (N.  C),  Ch.  248.] 
1  Campbell  v.  Calhoun,  1  Penn.  R.  140. 

*  Peaslee  v.  Breed,  10  N.  Hamp.  R.  489.  .      , 

*  Brown  v.  Agnew,  6  Watts  &  S.  (Penn.),  R.  235.,  [The  statute  runs  against  an 
indorser  who  pays  for  the  benefit  of  the  maker  of  a  note,  fix>m  the  time  of  the  payment, 
whether  partial  or  total.    Bullock  v.  Campbell,  9  GKll,  182.] 

*  Lomax  v.  Pendleton,  3  Call  (Vizg.),  R.  542.  [In  an  action  for  contribution,  the 
statute  begins  to  run  from  ^e  time  of  payment.  Sherwood  v.  Dunbar,  6  Cal.  53 ; 
Buck  V.  Spofford,  40  Me.  328.] 
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hands,  and  as  lie  could  space  it  firom  his  own  estate.  The  whole  debts 
were  paid  by  the  month  of  October,  1762.  It  then  appeared,  that 
his  payments  had  exceeded  his  receipts,  and  left  him  in  advance  for 
W.  to  a  large  amount,  which  must  fall  on  the  bills  indorsed  by  the 
complainant  and  defendanty  as  that  was  the  lagtrmentiotied  debt  in  the 
said  deed.  The  trust  estate  was  not  closed  till  1765.  The  complain- 
ant,  owing  to  important  engagements,  did  not  apply  to  the  defendant 
until  some  time  in  the  year  1766 ;  when  he  transmitted  to  the  de- 
fendant an  account  claiming  a  moiefy  of  the  money  paid  by  the  com- 
plainant on 'the  bill  indorsed  by  them  both,  wilii  interest  firom  October, 
1762.  Payment  was  refused,  and  the  suit  was  instituted  in  1768. 
The  defendant  pleaded  \he  statute,  and,  in  his  answer,  stated  that  he 
did  not  recollect,  or  admit,  haying  indorsed  the  bill ;  that  he  had  no 
notice  of  its  protest,  or  of  its  payment,  until  1766  ;  and  that  he  knew 
not  whether  the  complainant  had,  or  had  not,  expended  the  trufit 
estate,  or  whether  he  had  paid  any  part  of  the  bill.  It  appeared, 
however,  fix)m  the  report  of  the  commissioners  to  whom  the  accounts 
were  referred,  that  the  bill  of  exchange  was  taken  up  by  the  com- 
plainant, and  his  own  bond  executed  for  the  payment  thereof  in  No- 
vember, 1765.  It  was  adjudged,  that  the  statute  could  ^^not  be 
con^dered  as  commencing  to  run  till  the  trust  wa8  closedy  which  was 
in  1765 ;  and,  in  1768,  the  suit  was  instituted." 


9.  Promises  of  Indemnity  > 

§  128.  An  indemnity  is  what  is  ^ven  to  a  person  to  prevent  his 
suffering  damage.  In  general,  the  statute  begins  to  run  in  the  case 
of  a  promise  of  indemnity,  firom  the  time  when  the  promisee  actually 
pays  the  money  or  damages,  and  not  firom  tiie  time  when  he  is  liable 
to  pay  it.^  Thus  it  was  held,  in  CoUinge  v.  Heywood,^  that  a  right 
to  sue  upon  a  contract  of  indemnity  against  the  costs  of  an  action,  is 
first  vested  when  the  party  to  whom  the  mdemnity  is  given,  jteys  the 
biD  of  costs,  and  not  when  it  is  delivered  to  him ;  and  the  statute, 
therefore,  does  not  be^  to  run  until  after  such  payment.    Lord 


1  Colvin  V.  Backle,  8  Mees.  &  Welsh.  {Ex.),  B.  680. 

s  CoUinge  v.  Haywood,  1  P.  &  Day.  R.  502,  oTerrnling  BaUock  v.  Lloyd,  2  Cair.  & 

Payne,  R.  119.    See  also,  Reynolds  v.  Doyle,  I  M.  &  Grang.  R.  753 ;  Piatt  v.  Smith, 

14  Johns.  (N.  Y.),  R.  368.    [mies  v.  Fitsgerald,  11  Texas,  417.] 

in* 
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Denman  observed,  Hke  plaintiff  was  not  damnified  until  he  was  called 
on  to  pay  the  attorney's  bill,  and  until  he  was  damnified,  he  had  no 
right  of  action  against  which  the  statute  of  limitations  could  run.^ 
Where  the  board  of  managers  of  a  turnpike  company  authorized  two 
of  their  number  (the  plaintifis),  to  borrow  twelve  thousand  dollars  of 
a  bank,  for  the  use  of  the  company,  pledging  the  stock  for  its  re-pay- 
ment, and  the  defendant  and  several  other  members  of  the  board 
entered  into  a  written  agreement  to  guarantee  each  one  twelfth  part 
of  that  sum  to  the  borrowers,  if  the  stock  should  not  be  sufficient,  and 
the  money  was  borrowed  accordingly,  and  applied  to  the  use  of  the 
company,  who  set  apart  one  thousand  dollars  to  meet  discounts,  and 
the  plaintifis,  after  that  sum  was  exhausted,  continued  to  renew  the 
note  fi*om  time  to  time,  payiag  the  discounts  and  curtailments'' re- 
quired by  the  bank,  out  of  their  own  funds,  until  the  whole  was  ulti- 
mately paid  off:  It  was  held,  that  the  contract  was  an  entire  one ; 
the  defendant's  hability  continued  as  long  as  the  loan  continued  ;  the 
plaintiff's  cause  of  action  accrued  when  the  whole  of  the  money  was 
paid,  and  that  consequentiy,  if  a  suit  were  brought  within  six  years 
from  that  time,  the  statute  was  not  a  bar.^ 

§  129.  But  where  there  is  a  promise  to  indemnify  and  save  harm- 
lesSy  and  the  promisee  is  sued  and  charged  in  execution,  the  pr(»ciise 
of  indemnification  is  broken,  and  an  action  may  be  maintained  with- 


1  Per  Curiam  also,  in  Rodman  v.  Hedden,  10  Wend.  (N.  Y.),  R.  ioo.  See  also, 
Powell  V.  Smith,  8  Johns.  (N.  Y.),  R.  249,  and  authorities  there  referred  to.  And  see 
3  East,  R.  169;  1  T.  R.  599. 

^  Jones  V.  Trimble,  3  Rawle  (Penn.),  R.  275.  And  see  Douglas  v.  Reynolds,  7 
Peters  (U.  S.),  R.  113.  [Sundry  persons  subscribed  for  shares  in  a  meeting-house, 
which  was  to  be  erected  by  a  committee  of  their  own  number,  at  an  expense  not  ex- 
ceeding five  thousand  dollars,  and  the  shares  in  \<hich  were  to  be  one  hundred.  The 
subscribers  were  not  to  be  called  upon  for  any  money  until  the  house  should  be  com- 
pleted. In  the  subscription  paper  the  subscribers  agree,  in  proportion  to  the  number  of 
shares  subscribed  for  by  each  to  indemnify  and  save  harmless  the  committee,  for  money 
borrowed  for  building  the  house.  The  committee  erected  and  finished  the  house  at  an 
expense  exceeding  five  thousand  dollars,  and  borrowed  money  for  the  purpose  in  1829, 
and  gave  their  note  for  it,  paid  it  in  1839,  and  commenced  an  action  against  one  of  the 
subscribers  on  his  agreement  to  indemnify  in  1841.  It  was  held,  that  this  action  was 
not  barred,  as  the  statute  did  not  begin  to  run  against  the  committee  until  they  paid  the 
note.  Hall  v.  Thafcr,  12  Met.  (Mass.),  130.  When  a  town  furnishes  supplies  to  a 
pauper,  the  statute  begins  to  run  in  favor  of  the  town  legally  liable  fiom  the  tame  of  the 
notice,  and  not  from  the  time  of  furnishing  the  supplies.  Cutter  v.  Maker,  41  Me. 
594.] 
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out  the  debt  having  been  paid  by  the  promisee ;  but  he  mil  recover, 
not  the  amount  of  the  debt  in  such  case,  but  only  a  compensation  for 
the  injury,  which  he  shows  himself  to  have  sustained.^  On  a  bond 
conditioned  that  the  obligor  should  pay  to  the  obligee  al}  costs  and 
damages  that  might  be  awarded  agsunst  the  obligee  in  consequence  of 
ilie  deliveiy  of  a  negro  to  the  obligor,  it  was  held,  that  the  action  ac- 
crued when  a  judgment  was  rendered  against  the  obhgee  for  the 
slave,  by  the  pariy  claiming  him,  though  the  judgment  was  not  satis- 
fied ;  because  by  tiie  judgment,  tiie  body,  goods,  and  lands  of  the 
obligee  became  liable  to  execution ;  and  he  could  not,  by  reason  of 
the  judgment,  make  a  clear  title  to.  his  lands. 

§  130.  That  the  origin  of  a  guarantor's  liabiliiy  to  be  sued  is  to 
be  determined  by,  and  is  dependent  upon,  the  particular  stipulation 
he  has  made,  is  shown  in  the  following  case :  In  1816,  G.  shipped 
goods  on  board  a  vessel  chartered  by  him  for  Calcutta,  and  B.  &  Co. 
made  advances  to  enable  him  to  do  so,  under  an  arrangement  that 
the  goods  should  be  transmitted  to  the  agents,  at  Calcutta,  of  B.  & 
Co.,  who  were  to  dispose  of  the  outward  cargo  tiiere,  and  send  the 
proceeds  in  goods  or  bills  to  B.  &;  Co.,  in  London,  who  were  to  reim- 
burse themselves  their  charges,  and  hold  the  balance  at  the  disposal 
of  G.  In  November,  1817,  G.  being  in  di£Scultie8,'and  indebted  to 
tiie  defendants  in  JS850,  the  defendants  and  G.  applied  to  B.  &  Co. 
to  pay  off  this  debt  by  a  further  advance  to  G.  on  his  consignment, 
and  tiie  defendants  gave  B.  &;  Co.  the  foUowing  guaranty.  ^^  Messrs. 
B.  &  C.  —  You  having  expressed  some  doubts  of  the  proprieiy  of 
paying  G.'s  draft  on  you  for  j£850,  in  our  fevor,  we  hereby  engage, 
if  you  will  pay  us  the  same,  that  we  will  reimburse  you  the  amount 
on  demand,  with  interest,  in  the  event  of  your  finding  it  necessary  to 
ccdl  upon  us  to  do  so^  either  from  the  state  of  G.'s  pending  account 
with  you,  or  from  any  other  circumstances."  B.  &  Co.  thereupon 
accepted,  and  paid  a  bill  for  £850,  drawn  by  G.  on  them,  in  favor  of 
the  defendants.  The  vessel  returned  to  England  with  a  cargo,  in 
April,  1818,  when  C.  the  owner  (G.  having  become  bankrupt),  gave 
notice  to  the  East  India  Company  (in  whose  docks  she  lay),  not  to 
deliver  any  part  of  the  cargo  without  his  authority ;  they  thereupon 
sold  the  cargo,  and  paid  the  owners'  demand  for  freight,  and  in  con- 


^  Marrell  v.  Johnson,  1  Hen.  &  Mnnf.  (Vixg.),  B.  450. 
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sequence  of  conflicting  claims  from  G.'s  assignees,  and  from  B.  &  Co., 
filed  an  interpleader,  and  psdd  the  balance  into  court.  Proceedings 
at  law  and  equity  were  continued  between  all  the  above  parties,  undetr 
legal  advice,  up  to  the  year  1837,  when  the  result  was,  tiiat  B.  &;  Oo. 
were  obliged  to  pay  O.'s  costs.  In  1888^  B.  &  Oo.  demanded  of  tiie 
defendants  the  iS850,  due  by  the  guaranty,  with  interest,  and  their 
share  of  the  expenses  in  the  law  proceedings,  and  on  their  refusal  to 
pay,  brought  an  action  against  tiiem  on  the  guaranty:  Sddy  first, 
that  the  statute  of  limiiations  began  to  run  against  the  plaintiffs,  not 
from  the  termination  of  the  legal  proceedings,  in  1837,  but  from  the 
return  and  sale  of  tiie  cargo,  in  1818,  when  all  the  &ct8  were  ascer* 
tained  upon  which  the  defendants'  legal  liability  depended,  and,  there- 
fore, that  it  was  a  bar  to  the  action ;  secondly,  that  the  defendants 
could  not  be  made  liable,  under  the  guaranty,  for  the  expenses  in- 
curred by  the  plaintiff  in  the  law  proceedings.^ 


10.   Money  paid  hy  a  Surety  on  account  of  the  Principal, 

§  131.  An  action  by  a  person  who  has  incurred  the  obligation  of  a 
%urety^  against  the  principal  debtor  for  his  default,  is  not  barred  by 
the  time  which  has  elapsed  since  the  principal  debtor  became  liable, 
but  from  the  time  only  when  the  surety  has  paid  the  creditor.^  llius, 
it  has  been  held,  that  where  an  infant  gave  his  promissory  note  (in 
the  purchase  of  nece%%arie%)y  signed  by  himself  and  a  surety,  the 
latter,  if  he  pay  the  note,  is  entitied  to  recover  of  the  in&nt  the 


1  Colvin  and  others  v,  Bnckle  and  others,  8  Mees.  &  W.  (Ex.),  H.  680.  [The  stat- 
ute does  not  begin  to  ran  on  a  guaranty  of  the  debt  of  another,  in  consideration  of  for- 
bearance to  sue,  until  the  promisee  has  forborne  for  a  reasonable  time,  as  no  cause  of 
action  until  then  accrues.  Thomas  v.  Croft,  1  Rich.  (S.  C),  113.  Where  there  is  a 
continuing  guaranty,  the  statute  begins  to  run  from  the  time  of  a  default  Bank  of 
S.  C.  V.  Knott,  10  Rich.  I41W  (S.  C),  543.  An  executor  sold  a  slave,  the  property  of 
the  testator,  and  bought  it  himself.  Afterwards  the  sale  was  set  aside  and  ^e  executor 
decreed  to  be  liable  for  the  price  of  the  slave.  In  an  action  against  the  surety  of  the 
executor,  it  was  held  that  the  statute  began  to  run  from  the  time  of  the  decree.  Frank- 
lin V.  De  Priest,  13  Gratt.  ( Va.),  267.] 

>  See  Hale  v,  Andrews,  6  Cowen  (N.  Y.),  R.  225.  [Scott  v,  Nichols,  27  Miss.  (6 
Cush.),  94;  McLean  v,  Ruysdale,  31  id.  701.]  It  was  held  in  Massachusetts,  that 
the  right  of  action  of  a  cosurety  on  a  guardian's  bond,  against  heirs  having  assets,  is 
not  limited  to  one  3rear,  where  the  suit  is  brought  within  one  year  of  the  time ;  the 
co-surety  was  obliged  to  pay.  Wood  v.  Leland,  1  Met.  (Mass.),  R.  387.  See  also, 
Peters  v,  BamhiU,  1  Hill  (6.  C),  B.  234. 
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amount  so  ptud ;  and  the  surety^s  right  of  action  commenoes  on  pay- 
ment of  the  note,^  In  an  action  commenced  in  1825,  to  which  the 
statute  was  pleaded,  it  appeared,  that,  in  1818,  the  defendant  as 
principal,  and  K.  &  W*  as  sureties,  made  and  delivered  a  promissory 
note,  payable  in  sixty  days.  In  1816,  E.,  one  of  the  sureties,  paid 
tiie  amount  of  the  note,  without  suit,  and  without  consulting  the  de- 
fendant. W.,  in  1820,  Yoluntarily  paid  E.  one  half  the  sum  the 
latter  had  paid  in  discharge  of  the  note.  This  payment  was  made> 
without  the  knowledge  of  the  defendant,  who  contended,  that  ten 
years  having  elapsed  since  he  had  known,  or  heard  any  thing  of  the 
transaction,  he  might  rely  upon  the  statute.  The  court  said,  ^^In 
tiiis  case,  when  E.,  in  1816,  paid  the  debt,  he  at  once  became  entitied 
to  an  action  agunsb  W.  to  compel  him  to  contribute,  and  might  have 
maintained  an  action  for  that  purpose  at  any  time  within  six  years 
after  the  payment.  But  it  was  not  necessary  that  W.,  or  his  execu- 
tor, should  be  compelled  by  suit  to  pay,  in  order  to  render  the  defend- 
ant liable  to  them."  Therefore,  the  court  held,  that  when  W.  (or 
the  plaintiff  as  his  executor)  paid  to  E.  one  half  of  the  sum  which 
the  ktter  paid,  the  right  of  action  accrued ;  and  consequently  there 
was  no  pretence  that  it  was  barred  b^  the  statute.^    Though  a  judg- 

4 

1  Conn  V.  Colbnni,  7  K.  Hamp.  R.  368.  [And  if  the  surety  pay  the  note  before  it 
beeomes  dne,  bis  right  of  acdon  against  the  principal  does  not  accrae  tiU  the  note  be- 
comes payable.  Tillotson  v.  Rose,  11  Met.  (Mass.),  299.  But  if  in  an  action  against 
the  infant  and  his  surety,  the  former  pleads  infancy  and  has  judgment,  bnt  judgment  is 
given  against  the  principal,  and  he  pays  the  debt,  he  pays  it  not  as  surety  bat  as  sole 
debtor.    Short  v.  Biyani,  10  B.Mon.  (Ren.),  10.] 

*  Odin  V,  Greenleaf,  3  N.  Hamp.  R.  270.  [So  where  an  agent  makes  a  sale  of  goods 
for  his  principal  and  the  goods  turn  out  to  be  worthless,  whereby  the  agent  is  subjected  to 
loss,  the  statute  begins  to  run  against  the  agent's  claim  upon  the  principal  for  indemnity 
from  the  time  he  is  damnified  or  subjected  to  the  loss.  Legure  v.  Frazer,  3  Strobh.  (S^ 
C),  377.  In  PennsylTania)  it  is  provided  by  statute,  that  when  an  indorser  is  compelled 
to  pay  a  note  to  a  bank  of  which  the  maker  is  a  stockholder,  he  may,  upon  giving 
notioe  that  hp  claims  the  stock  and  dividends  of  the  maker,  in  an  action  for  money  had 
and  received,  recover  of  the  bank  the  dividends  so  retained.  Under  these  provisions  it 
is  held,  that  the  note  is  the  meritorious  cause  of  action,  and  the  statute  begins  to  run 
when  the  note  becomes  payable.  Farmers  Bank  v.  Gilson,  6  Barr  (Fenn.),  57.  And 
the  fact,  tiiat  by  a  contract  of  partnership,  under  seal,  between  the  maker  and  indorser, 
it  is  agreed,  that  the  note  shall  be  put  into  the  concern  as  a  part  of  the  maker's  con- 
fribntive  share,  does  not  exempt  it  from  the  operation  of  the  statute,  there  being  no 
agreement  by  the  maker  to  defend  the  indorser  against  the  payment  of  the  note.  Ibid. 
And  where  one  who  is  not  a  party  to  a  note  divides  with  tlie  maker  the  consideration 
veoeived  therefor,  and  promises  the  maker  to  pay  his  half  of  the  amount  when  the  note 
becomes  due,  the  statute  b^ns  to  run  against  a  suit  on  the  promise  as  soon  as  the  note 
becomes  due;  and  not  from  the  time  of  payment,  if  afterwaxds  paid  in  foU  by  the 
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ment  be  recovered  against  a  surety,  and  he  be  imprisoned  upon  a  ca. 
ia,^  still  that  is  no  satisfaction  to  ^e  creditor  for  his  debt,  or  discharge 
of  the  principal  debtor,  and  therefore  does  not  entitle  the  surety  to 
call  upon  the  principal  for  money  paid  to  his  use.^ 

§182.  lliis  rule,  of  course,  applies  to  various  separate  payments, 
made  by  a  surety  in  behalf  of  his  principal,  or  of  his  co-surety;  and 
being  entitled  to  sue  for  each  payment  as  he  makes  it,  the  statute 
may  have  barred  the  right  of  recovery  upon  the  prior  payments,  and 
not  upon  the  later  payments.^  These  rules  were  applied  in  the  fol- 
lowing case :  Where  three  parties,  A,  B,  andTJ,  of  whom  A  and  B 
were  sureties  for  C,  promised  jointly  and  severally  to  pay  E  JB300, 
A  having  paid  the  whole,  namely  £280,  part  thereof,  more  than  six 
years  before  the  action,  and  £30,  being  the  residue  of  principal  and 
interest,  within  that  time,  it  was  held,  in  an  action  by  A  against  B  for 
'contribution,. that  he  could  only  recover  the  £30,  as  the  statute  bar- 
red the  rest,  because  the  right  of  action  attached  as  soon  as  the  plain- 
tiiOr  had  paid  more  than  his  proportion.  And  it  was  also  held,  in  an 
action  on  the  same  note  against  jO,  the  principal,  that  the  statute  was 
a  bar  to  all  except  £|0,  as  the  plaintiff  had  a  right  of  action  against 
the  principal  the  moment  he  paid  any  thing,  for  so  much  money  paid 
to  his  use.^ 

§  133.  A  cause  of  action  against  the  representatives  of  a  co-surety, 


maker.  Joiner  r.  Perry,  1  Sttobh.  (S.  C.)>  76.  A  whb  indebted  to  B,  and  C  agreed  to 
pay  the  debt,  bat  afterward  reinfled,  and  A  was  compelled  to  pay  it;  and  it  was  held, 
^t  as  between  A  and  C,  the  latter  was  principal  and  the  former  surety,  and  that  the 
statute  began  to  nm  against  A's  claim  npon  C  ftom  the  time  of  the  payment  of  the 
money,  and  not  from  the  date  of  the  agreement  or  from  the  refosal  of  C  to  pay  B. 
Fonder  v.  Carter,  12  Ired.  (N.  C),  242.  A  owed  B,  and  in  settlement  between  A  and 
C,  C  was  allowed  a  credit  for  wliat  A  owed  B.  B  demanded  the  money  of  C,  and  on 
refdsid  brought  suit.  Held,  that  the  statute  began  to  run  from  the  demand.  Oarroway 
t>.  Cox,  Busbee,  Law  (N.  C),  173.  So  where  upon  a  compromise  of  a  suit  between  A 
and  B,  tiie  latter  agreed  to  pay  A's  attorney,  but  neglected  to  do  it,  and  A  was  obliged 
to  pay  it ;  it  was  held,  that  A's  right  of  action  accrued  against  B,  when  he  paid  the 
money,  and  no  notice  to  B  was  necessary.  Deaver  &.  Carter,  12  Ired.  (N.  C),  267.  And 
see  also,  Douglas  v,  Elkins,  8  Foster  (N.  H.),  26.] 

>  Rodman  v.  Hedden,  10  Wend.  (N.  Y.),  B.  500  (per  Sutherland,  J.) ;  Powell  v. 
Smith,  8  Johns.  (N.  Y.),  R.  249. 

>  Butler  V.  Wright,  20  Johns.  (N.  Y.),  367.    See  also,  Davies  v,  Humphreys,  6 
Mees.  &  Welsh.  (Ex.),  R.  153. 

'  Davies  v.  Humphreys,  supm. 
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for  contxibution,  accrnea  when,  and  not  before,  one  surety  pays  tibe 
debt  of  the  principal.  Oike  of  two  sureties  who  has  paid  the  debt  of 
his  principal)  and  files  a  bill  in  equity  for  contribution^  against  the 
heirs  of  his  co-surety,  and  causes  them  ^  who  are  within  the  reach 
of  the  process,  to  be  summoned,  is  entitled,  by  the  revised  statutes  of 
Massachusetts,^  to  a  decree  against  them  severally  for  such  equal 
sums  as  amount,  in  the  aggregate,  to  a  moiety  of  what  he  has  tlius 
pidd,  though  there  are  other  heirs  who  are  not^unmioned.^  And  so, 
if  one  of  the  heirs  thus  sunmioned,  die  pending  smt,  his  administrator 
is  to  be  summoned  in,  and  the  same  decree  will  be  passed  against 
him,  that  would  have  been  passed  against  his  intestate.' 

§  134.  If  a  surety,  as  for  example,  an  accommodation  indorser, 
pays  a  judgment  obtained  against  him,  by  giving  his  promU^ory  noUy 
which  is  accepted  by  the  plaintiff  in  satisfaction  of  the  judgment,  and 
in  full  of  his  chdm,  the  cause  of  action  by  such  surety  against  the 
principal  to  recover  as  for  money  paid,  is  perfect ;  and  in  such  case 
the  statute  commences  running,  though  the  note  remi^n  unpaid. 
Therefore,  under  the  circumstances  of  a  given  case,  a  plea  of  actio 
non  accrevit  will  bar  a  recovery  by  the  surety  against  the  principal, 
although,  counting  from  the  time  of  the  acti^  payment  of  the  note 
given,  the  statute  would  be  no  bar.^ 

§  135.   Seizure  of  goods  or  lands  upon  execution,  or  a  sale  of  them 


1  Berised  Statutes,  ch.  70. 

>  Wood  V.  Leland,  1  Met.  (Mass.),  B.  387. 
'  *  Ibid.  [And  if  one  of  two  sureties  is  saed  by  the  payee  of  a  note  before  the  action 
is  barred  by  the  statute,  and  judgment  is  rendered  after  the  statute  would  have  been  a 
bar,  the  surety  who  pays  the  judgment  has  an  action  oyer  against  his  co-f  urety  for  con- 
tribution any  time  within  six  years  from  the  time  of  payment.  Crosby  v.  Wyatt,  10 
Shep.  (Me.),  156.  And  see,  also,  <xnU,  ^  89.  If  one  of  several  joint  debtors  dies,  the 
right  to  proceed  for  the  recovery  of  the  debt  against  his  representative  does  not  accrue 
until  the  survivors  become  insolvent  or  irresponsible,  and  the  statute  does  not  begin  to 
run  against  such  action  tiU  that  time.  Leake  v.  Lawrence^  11  Paige  (N.  Y.),  Ch.  80 ; 
8.  c.  in  Court  of  Errors,  2  Denio  (N.  Y.),  577.] 

*  Bodman  v.  Hedden,  l^^p/V'end.  (N.  Y.),  R.  498;  Barclay  o.  Qouch,  2  Esp.  B.  571. 
[A  guaranty  that  a  note  payable  at  a  future  day,  "is  due,  and  that  the  maker  has 
nothing  to  file  against  it,"  is  to  be  considered  as  referring  to  the  time  when  the  note 
arrives  at  maturity,  and  from  that  time  the  statute  of  limitations  begins  to  ilm.  Adams 
u.  Clarke,  14  Yt.  9.  Where  a  subsequent  indoreer  pays  the  note,  the  statute  runs  in 
fiivor  of  the  prior  indorser  from  the  time  of  payment.  Pope  v.  Bowman,  27  Miss.  (5 
Cnsh.),  194.] 
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by  the  Bheriff,  is  not  ip90  facto  a  payment  of  the  judgment  upon 
which  the  execution  issued ;  nor.  can  it  be  considered  paid  until  there 
be  an  actual  payment,  or  a  final  appropriation  of  the  money,  so  as  to 
enable  the  defendant  to  r||K>it  by  action  to  a  co-defendant  or  a  co- 
surety, for  contribution;  and  in  such  cases  the  statute  then  only 
begins  to  run.i 


1  Lytle  V.  Mehabbf,  8  Watts  (P0nn.)|  B.  267;  Bodman  v.  Hedden,  supra,  [In 
MassachuBOttB,  where  it  is  provided  by  statate,  that  an  equity  of  redemption  maj  be 
gold  on  execodon,  and  that  a  bill  in  equity  to  redeem  the  same  may  be  brought  within 
one  year  after  the  Bale,  the  time  is  to  be  reckoned  from  the  actual  sale,  and  not  from 
the  commencement  of  the  levy.  Houghton  v.  Field,  2  Cush.  (Mass.),  141.  The  ten- 
ant is  liable  to  his  landlord  for  mesne  profits  when  he  surrenders  possession,  and  from 
that  time  the  statute  runs.  Doe  v,  Jones,  6  B.  Mon.  (Ken.),  388.  For  other  cases 
illnstratiye  of  the  question  afl  to  when  the  cause  of  action  accmes^  see  prnt,  Ch. 

xxvn.] 
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CHAPTER   XIII. 

TORTS  QUASI  EX  CONTRACTU. 

§  136.  It  has  been  before  shown,  that  the  action  of  assumpsit  will, 
in  all  cases,  lie  for  damages  resulting  from  torts  quaH  ex  (xnUraetu^ 
such  as  malfeasance,  misfeasance,  and  non-feasance.^  The  rule  in 
such  cases  is,  that  the  cause  of  action  arises  immediately  on  the  hap- 
pemng  of  the  default,  and  is  not  postponed  to  the  damage  thereby 
occasioned.  It  is  true,  that  Lord  Kenjon  said,  in  an  action  against 
an  attorney  for  a  defect  in  the  memorial  of  an  annuity,  arising  from 
his  negligence,  by  which  the  plaintiff  lost  the  benefit  of  his  annuity, 
and  the  money  paid  for  the  same,  that  the  inclination  of  his  opinion 
was  (tiiough  he  had  not  made  up  his  mind  upon  it),  that  the  plea  of 
the  statute  was  insufficient,  on  the  ground  that  the  damage  was  within 
six  years.^  But  the  law  has  since  been  well  settied  in  England, 
agreeably  to  tiie  rde  above  stated,  and  in  tiiis  countiy  also.  Thus, 
in  England,  in  an  action  against  an  attorney  for  negligence  in  not 
investing  the  plaintiff's  money  on  a  good  security,  the  default  having 
happened  more  than  six  years  before  the  action  was  brought,  it  was 
held,  that  the  remedy  was  barred,  though  the  discovery  of  the  default 
was  within  six  years.®  The  same  principle  was  enforced  in  a  case  in 
the  Supreme  Court  of  New  York.  In  this  case,  the  defendant  had 
agreed  to  remove  his  goods  from  a  warehouse  in  1803,  but  neglected 
to  do  so ;  and  in  consequence  of  which,  the  plaintiff,  in  1806,  was 
obliged  to  pay  damages  to  the  person  to  whom  he  had  sold  it.  The 
cause  of  action,  it  was  determined,  accrued  when  the  defendant  neg- 

1  See  ante,  Ch.  IX.  f  71. 

'  4  Esp.  R.  IS. 

>  Brown  v,  Howaid,  4  Moore,  R.  508 ;  s.  o.  2  B.  &  Bing.  R.  73.  Other  English 
cases,  Howell  v,  Yonng,  5  Bam.  &  Cres.  R.  259 ;  Battley  v.  Fanlkner,  S  Bam.  &  Aid. 
R.  288.  [Cook  V,  Rires,  13  S.  &  M.  (Missis.),  328.  Bat  in  Pennsjlrania  it  has  been 
recently  held,  that  the  statate  does  not  begin  to  run  till  the  negligence  comes  to  the 
knowledge  of  the  client.  Derrickson  v.  Cady,  7  Barr  (Penn.),  27.  And  see  poet, 
4  139.] 
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lecied  to  remove  the  goods,  in  1803,  and  not  when  the  plaintiff  was 
obliged  to  pay  damages  in  1806.^ 

§  137.  The  ^t  of  an  action  of  assumpsit  for  the  violation  of  a 
special  contract,  is  the  breach  of  such  contract,  and  not  any  resulting, 
or  collateral  damage  occa^oned  thereby.  The  statute  runs,  there- 
fore, &om  the  time  when  the  contract  is  broken,  and  not  from  the 
period  when  any  damage  arising  therefrom  is  sustained  by  the  plain- 
tiff;  and  although  such  damage  accrue  within  six  years,  the  action  is 
defeated  by  the  statute,  if  the  contract  was  broken  beyond  that  pe- 
riod.* Where  A,  under  a  contract  to  deliver  spring  wheat,  delivered  to 
B  winter  wheat ;  and  B  having  agsdn  sold  the  same  as  spring  wheat, 
had,  in  consequence,  been  compelled  by  action  to  pay  damages  to  his 
vendee,  and  afterwards  sued  A  in  ctssumpsity  for  his  breach  of  con- 
tract, alleging,  as  a  special  injury,  the  damages  so  recovered ;  it  was 
held,  that  although  the  special  damage  occurred  within  six  years,  yet, 
a^  the  breach  of  the  contract  had  happened,  and  was  known  to  B 
more  than  six  years  before  that  period,  the  statute  of  limitations  was 
a  bar  to  his  action.^  In  this  case,  Mr.  Justice  Bailey  said,  ^^  that  this 
was  an  action  for  a  breach  of  contract,  and  the  cause  of  action  arises 
at  the  time  when  the  contract  is  broken.  Since  tiiat  time  certain 
damages  have  resulted  firom  that  breach  of  contract.  The  breach  of 
the  contract,  however,  is  the  ^t  of  the  action,  and  the  special  dam- 
age is  stated  merely  as  a  measure  of  the  damages  resulting  from  that 
cause  of  action.  One  of  the  objects  of  the  statute,  was,  tiiat  actions 
should  be  brought  to  trial  at  a  period  of  time  when  the  defendant 
could  be  prepared,  with  his  witnesses,  to  meet  the  charge,  which 


1  M'KerraB  v.  Gardner,  3  Johns.  (N.  Y.),  B.  137.  [A  agreed  to  seU  the  plaintiff's 
negro  in  another  State,  collect  his  hire,  and  on  his  return  pay  off  a  certain  jadgment. 
Ho  retnmcd  to  the  State  bat  did  not  pay  off  the  judgment,  and  it  was  held,  tiiat  the 
statute  began  to  run  against  the  plaintiff's  demand  upon  him,  at  the  time  of  his  return. 
Baines  v.  William,  3  Ired.  (N.  C),  4S1.  Bat  where  a  sheriff  coUected  part  of  an  exe- 
cution, but  failed  to  indorse  the  amount  thereon,  and  afterwards  collected  the  whole, 
but,  upon  the  representation  of  the  execution  debtor  that  he  had  already  paid  a  part, 
promised,  if  it  were  so,  to  refund  the  amount  previously  paid,  it  was  held,  that  the  stat- 
ute of  limitations  began  to  run  from  the  time  of  the  promise,  and  not  hom.  the  time  of 
receiving  the  money,  or  from  the  time  of  the  failure  to  pay  it  over.  Tarkington  p. 
HasseU,.  5.  Ired.  (N.  C),  359.] 

3  HoweU  V.  Young,  5  Bam.  &  Ores.  B.  259 ;  Bankin  v.  Woodworth,  8  Benn.  B.  48. 
[Smith  tr.  Fox,  6  Hare,  386 ;  s.  c.  12  Jur.  130.] 

s  Battley  v.  Faulkner,  3  Bam.  &  Aid.  B.  288. 
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would  not  be  the  case  if  the  action  might  be  postponed  to  an  indefi- 
nite period."  He  then  put  the  following  case,  to  show  what  the  con- 
sequences might  be,  if  the  party  was  bound  only  to  sue  out  his  writ, 
at  the  time  when  the  measure  of  damages  was  ascertained,  and  not 
when  the  contract  was  broken.  ^^  Suppose  the  presej^t  plaintiff  had 
sold  the  wheat  to  S  and  he  had  sold  it  again  to  A,  and  A  to  B,  and 
B  to  C ;  then  suppose  C  to  wait  for  five  years,  and  then  to  bring  an 
action  against  B  and  recover ;  and  that  at  the  end  of  five  years  more 
B  should  bring  an  action  against  A,  and  that  A  at  the  end  of  another 
five  years,  brought  an  action  against  S,  and  that  S  took  five  years 
more  before  he  brought  his  action  against  the  present  plaintiff.  Then 
each  pariy  having  acquired  a  new  five  years  after  the  original  trans* 
action,  brings  an  action  against  the  present  defendant."  It  was  by 
putting  an  extreme  case,  he  ssdd,  that  the  propriety  of  a  rule  was 
often  tried.^ 


^  [The  doctrine  as  stated  in  the  text  has  been  recently  applied  in  what  the  court 
thought  a  case  of  extrtme  hardship  upon  the  plaintifT.  The  fiicts  were,  that  the  defend- 
ant had  oontsacted  to  sell  the  plaintiff  a  quantity  of  salt,  but  the  salt  having  been  de- 
stroyed, upon  the  plaintiff's  demand  for  delivery,  the  defendant  purposely  prolonged 
negotiations  till  the  statutory  limitation  for  bringing  the  action  had  expired,  and  then 
refused,  whereupon  the  plaintiff  brought  suit.  It  was  held,  that  the  action  was  barred, 
and  that  it  should  have  been  brought  within  six  years  from  the  demand,  as  the  non-de- 
livery at  that  time  was  a  breach  of  the  contract.  East  India  Co.  v,  Paul,  1  Eng.  L.  & 
Eq.  44.  Lord  Campbell,  who  delivered  die  opinion  of  the  court,  held  the  following 
language : — "  It  would  have  been  veiy  satisfiictory  to  us  if,  consistently  with  the  rules 
of  hiw,  we  could  have  found  evidence  to  show  that  any  cause  of  action  stated  in  the 
declaration  arose  to  the  plaintiff  within  six  years  before  the  commencement  of  his  suit. 
There  seems  no  doubt  that  the  defendants  have  broken  their  contract  with  him,  and  that 
if  he  had  commenced  his  action  against  them  in  February,  1832,  instead  of  agreeing  to 
the  inquiry,  which  was  conducted  so  tediously,  he  would  have  been  entitled  to  damages 
equivalent  to  the  salt  which  remained  undelivered.  But  this  inquiry,  through  the  fault 
of  the  company's  servants,  was  not  terminated  tiU  the  16th  May,  1838.  Almoet  as  soon 
as  the  final  refiisal  of  the  company  to  return  any  part  of  the  purchase-money  was  com- 
municated to  the  plaintiff,  he  commenced  the  present  action.  It  will,  therefore,  be  an 
extreme  hardship  on  him,  if,  by  reason  of  this  delay,  which  they  occasioned,  they  may 
successfully  defend  themselves  by  pleading  the  statute  of  limitations.  But  it  is  the  duty 
of  all  courts  of  justice  to  take  care,  for  the  general  good  of  the  community,  that  hard 
cases  do  not  make  bad  law.  Upon  the  special  counts  of  the  declaration,  the  cause  of 
action  disclosed  is  the  refusal  to  deliver  the  residue  of  the  salt  purchased  and  paid  for. 
When  did  this  accrue  ?  From  that  point  of  time  the  statute  of  limitations  began  to  run, 
and  when  it  once  began  to  run  nothing  could  stop  it,  so  that,  in  six  years  thereafter,  the 
right  of  suit  was  barred.  The  rule  is  firmly  established,  that  in  assumpsit  the  breach  of 
contract  is  the  cause  of  action,  and  that  the  statute  runs  from  the  time  of  the  breach, 
even  where  there  is  fraud  on  the  part  of  the  defendant  That  is  laid  down  in  Battley  v. 
Faulkner,  3  B.  &  Aid.  288 ;  Short  v.  Macarthy,  id.  626 ;  and  Brown  v.  Howard,  2  Br.  & 
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§  138.  Where  a  note  was  indorsed  bjihe  holders  to  ft  bank  for  col- 
lection, whose  notary  negligently  omitted  to  charge  a  prior  indorser, 
by  giving  notice  of  non-payment,  and  tibe  bank  was  sued  by  their  in- 
dorsers  for  neglect,  and  compelled  to  pay  damages ;  it  was  held,  in  an 
action  of  assumpsit  against  &e  notary,  that  the  cause  of  action  arose 
immediately  on  the  omission.  The  bank,  therefore,  not  having  sued 
till  more  than  six  years  after,  were  barred  by  the  statute.  And  this, 
though  the  former  suit  and  recovery  thereon  against,  and  payment  of 
damages  by  the  bank  to  the  holders,  were  all  within  six  years  of  the ' 
suit  against  the  notary.^ 

§  189.  A  promissory  note  was,  by  the  plainti£f,  placed  in  the  hands 
of  an  attorney  for  collection,  and  the  circumstances  of  his  manage- 
ment were,  that  he  instituted  an  action  of  assumpsit  thereon  against 
the  drawer  on  the  7th  of  May,  1820,  but  neglected  to  do  so  against 
the  indorser.  The  drawer  proved  insolvent.  On  the  8th  of  Febru- 
ary, 1821,  the  attorney  sued  the  indorser,  but  committed  a  fatal  mis- 
take by  a  misnomer  of  the  plaintiff;  upon  which,  aft^r  passing  through 
the  successive  courts  of  the  State,  the  judgment  g£  nonsuit  was  finally 
rendered  against  the  plaintiff.  Before  that  time,  the  action  against 
the  indorser  was  barred  by  the  statute  of  North  CarolrDa  (the  time 
being  three  years),  on  the  9th  November,  1822.  The  suit  was  insti- 
tuted on  the  27th  January,  1825.  The  questions  in  the  case  were, 
whether  the  statute  commenced  running  when  the  error  was  commit- 
ted in  the  commencement  of  the  action  against  the  indorser;  or 
whether  it  commenced  from  the  time  that  the  damage  was  developed 
and  became  definite.  It  was  held,  that  the  statute  began  to  run  fi*om 
the  time  of  committing  the  error  by  the  misnomer  in  the  action  against 
the  indorser.^  The  same  was  held  in  an  action  against  an  attorney 
for  negligence  in  Alabama.^ 

§  140.  In  an  action  on  a  bond  ^ven  for  the  liberty  of  the  jail 
yard,  in  which  there  was  proof  of  two  breache%^  at  different  periods, 


B.  73.  When  the  pUuntiff  tried  to  obtain  the  10,000  mannds  of  salt,  and  he  was  told 
hj  the  agents  of  the  company  that  thete  was  no  salt  in  the  golahs  to  deliTer  to  faim,  tiie 
oontract  ttos  nndoobtedly  broken,  and  the  cause  of  action  had  accrued."] 

1  Bank  of  Utica  v.  Childs,  6  Cowen  (K.  Y.),  R.  338.  And  see  also>  Niagara  Bank 
V.  Plumb,  9  Wend.  (N.  Y.),  B.  287 ;  [The  GoTemor  u.  Gterdon,  16  Ala.  72]. 

«  Wilcox  V.  Executors  of  Plummer,  4  Peters  (U.  S.),  R.  172. 

s  Muidis  V.  Shackelford,  4  Ala.  B.  495.    [But  see  ante,  k  136,  note.] 
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it  was  held,  that  a  special  act  of  limitations  .by  which  sach  actions  are 
limited  to  one  year,  commenced  running  at  the  time  of  the  first 
breach ;  the  amount  recoverable  therefor  being  the  same  as  for  both 
breaches.^  ^ 

§  141.'  If  an  action  be  commenced  immediately  when  a  person  be- 
comes chargeable  with  negligence  or  unskilfiilnesa,  perhaps  no  more 
than  nominal  damages  may  be  proved,  and  no  more  recovered ;  but 
on  the  other  hand,  it  is  perfectly  clear  that  the  proof  of  actual  dam- 
age may  extend  to  facts  that  occur  and  grow  out  of  the  injuiy,  even 
up  to  ihe  day  of  the  verdict.  K  so,  it  is  clear  that  the  damage  is 
not  the  cause  of  the  action.' 

§  142.  There  may  be  sometimes  a  difference  of  opinion  as  to  the 
precise  time  at  which  the  default  should  be  fixed.  Where  a  capt^n 
of  a  ship  insured,  carried  her,  barratrously,  out  of  the  course  of  her 
voyage,  and  procured  her  to  be  condemned  in  a  Vice-Admiralty 
Court,  sold  her,  and  delivered  her  up  to  the  purchaser,  aivl  the  loss 
was  laid  in  the  declaration  to  have  been  by  the  barratry  of  the  master ; 
it  was  held,  on  the  plea  of  the  statute,  that  it  was  only  firom  the  last 
event  that  the  statute  began  to  run,  as  between  the  assured  and  the 
underwriter.^  In  an  action  against  persons  who  had  been  directors 
of  a  bank  in  Massachusetts,  founded  on  the  equity  of  the  statute 
incorporating  the  bank,  for  mismanagement  of  the  affiurs  thereof,  it 
was  held,  that  the  action  was  barred  when  six  years  had  elapsed  from 
the  time  the  bank  became  publicly  insolvent.    It  was  also  held,  that 


1  Brown  V.  Hondlette,  1  Fairf.  (Me.),  R.  899.  [But  where  more  than  twenty  years 
after  the  making  of  the  hond  a  sheriff  brought  an  action  against  his  deputy  on  his  bond, 
among  other  things,  to  account  once  in  six  months,  and  alleged  that  the  deputy  had 
rendered  no  account  since  his  appointment,  it  was  held,  that  although  there  was  a 
breach  of  the  condition  of  the  bond  more  than  twenty  years  before  action  brought,  yet 
the  sheriff  was  entitled  to  recover  for  all  breaches  within  twenty  years.  Austin  v. 
Hoore^  7  Met  (Mass.),  116;  Amott  v.  Holden,  16  Eng.  Law  &  £q.  142.  And  see 
ante,^  110,  111.] 

*  Wilcox  V.  Executors,  supra.  And  see  Sheriff  of  Norwich  v.  Bradshaw,  1  Cro. 
Eliz.  53.  '{Where  a  person  has  been  guilty  of  negligence  or  a  breach  of  duty,  the  gist 
of  the  action  is  the  negligence  or  breach  of  duty,  and  not  the  injury  consequent  fherton. 
The  statute,  therefore,  begins  to  ran  fh>m  the  negligence  or  breach,  whether  the  action 
in  point  of  form,  be  case  or  assumpsit.  Argall  v.  Bryant,  I  Sandf.  (N.  Y.),  Sup.  Ct. 
98;  Sinclair  v.  Bank,  2  Strobh.  (s.  c),  844;  Ellis  v,  Kelso,  18  B.  Mon.  (Ky.),  296; 
Lathrop  v.  Snollbaker,  6  Ohio  (k.  s.),  276.] 

>  Hibbert  r.  Martin,  4  Camp.  B.  539. 

11  • 
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aldioagh  the  act  of  limitations  is  not  applicable  to  bank-notes,  where 
an  wtion  is  brought  thereon  against  the  corporation,  as  the  notes  are 
never  paid  unless  given  up  bj  the  holder,  at  the  time  of  the  payment, 
yet  where  the  action  is  brought  against  the  direc!|pr8,  and  is  founded 
on  their  imputed  malfeasance  or  non-feasance,  there  was  no  distinction 
in  the  application  of  the  act  of  limitations,  between  such  a  case  and 
any  other  special  action  on  the  case.^  Where  a  sheriff  was  sued  tor 
an  insufficient  return  upon  an  ori^nal  writ,  by  reason  of  which  the 
judgment  rendered  in  that  suit  was  reversed ;  it  was  held,  that  the 
statute  began  to  run  from  the  time  of  the  return,  and  not  from  the 
reversal  of  the  judgment.  The  court  considered  that  the  plaintiff 
should  be  presumed  to  have  seen  the  defect  in  the  return  when  it  was 
made  in  the  clerk's  office,  and  that  he  should  -have  procured  its 
amendment.^  So  in  an  action  against  an  officer  for  taking  insufficient 
bail,  in  which  the  plaintiff's  counsel  contended,  that  the  right  of  acticm 
against  the  officer  did  not  commence  until  the  insufficiency  was  ascer- 
tained by  the  execution  issued,  on  the  scire  facias  being  returned 
unsatisfied*  But  the  opinion  of  the  court  was,  that  the  plaintiff  might 
have  commenced  his  action  against  the  defendant  immediately  after 
the  return  of  non  est  inventus  upon  his  execution  against  the  principal 
debtor ;  and  as  more  than  six  years  had  elapsed  from  that  time  before 
action  brought,  the  action  was  barred.^ 


1  Hinsdale  v.  Lamed,  16  Ma^s.  R.  68.  [And  Bee  Baker  v.  Atlas  Bank,  9  Met 
(Maas.),  182.] 

>  MiUer  v.  Adams,  16  Haas.  R.  456.    See  Fisher  v.  Pond,  1  Hill  (N.  Y.),  R.  673. 

>  Mather  v.  Green,  17  Mass.  R.  60.  If  the  action  against  a  sheriff  is  for  an  escape, 
it  must  be  brought  wiUiin  six  years  from  the  time  of  the  escape.  Cockran  v.  Welbj,  2 
Mod.  R.  222 ;  and  see  French  v.  O'KeU,  2  Har.  &  M'Hen.  (Md.),  R.  401.  fW^est  v. 
Rice,  9  Met  (Mass.),  564.  Where  a  sheriff  collects  money  on  an  execution  and  returns 
it  satisfied,  but  does  not  pay  it  over,  the  responsibility  of  his  surety  is  fixed  by  the  re- 
turn, and  the  statute  begins  to  run  in  his  favor  from  that  time.  Governor  v,  Stonnm, 
11  Ala.  679.  And  where  a  sheriff  has  received  money  on  a  adrefadaSf  the  statute  runs 
in  his  favor  fix>m  the  time  when  it  was  received.  Thompson  v.  Central  Bank,  9  Geo. 
418.  And  see  Edwards  v.  Ingraham,  81  Miss.  (2  George),  272.  But  in  Massachu- 
setts it  was  held,  in  an  action  against  the  sheriff  for  money  by  him  collected  on  an  exe- 
cution which  was  returned  satisfied,  that  the  statute  did  not  begin  to  run  against  die 
execution  creditor  until  a  demand  was  made,  as  he  had  till  then  no  cause  of  action. 
Weston  v.  Ames,  10  Met.  (Mass.),  244.  And  where  a  sheriff  has  taken  insufficient 
sureties  in  replevin,  the  statute  begins  to  run  fix)m  the  time  when  the  plaintiff  fails  to 
return  the  property  replevied  on  demand  after  judgment  therefor.  Hairiman  v.  Wil- 
kins,  2  App.  (Me.),  93.  But  where  a  sheriff,  contrary  to  his  instructions,  neglects  to 
attach  sufficient  property,  as  he  might  have  done,  a  cause  of  action  arises  against  him 
on  the  return  of  the  writ,  and  the  statute  then  begins  to  nm,  and  not  finom  the  time 
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rrhea,  by  a  levy  of  the  execution,  the  iiunifficiency  of  the  property  is  aBcertained.  Betts 
V.  Nonu,  8  Shep.  (Me.),  314;  Garlin  v.  Strickland,  27  Me.  (14  Shep.),  443.  And 
where  a  sheriff  was  sued  for  default  by  his  deputy,  and  judgment  obtained  against  him, 
it  was  held,  that  the  statute  begun  to  run  against  his  remedy  over  against  the  adminis- 
trator, on  the  rendition  of  the  judgment.  Addns  v.  Scarborough,  9  Humph.  (Tenn.), 
517.  Where,  by  statute,  actions  on  constable's  bonds  are  limited  to  two  yean  after  ihe 
"  expiration  of  the  time  for  which  the  constable  is  appointed,"  it  was  held,  that  the  res- 
ignation of  the  constable  before  the  expiration  of  his  term  of  service,  did  not  afiect  the 
statute,  so  that  it  should  begin  to  run  from  the  resignation.  State  r.  Feiguson,  9  Mis. 
268.  The  statute  of  limitations  of  Pennsylvania  begins  to  run  upon  the  official  recog- 
nizance of  the  sheriff,  from  its  date,  and  not  from  its  approval  by  the  governor.  Wil- 
son V.  Com.  7  Watts  &  Serg.  (Penn.),  181.  But  see  contra,  State  v.  Miller,  ante,  \  88, 
note.    As  to  when  the  statute  begins  to  mn  in  caseB  of  tort,  see  poM,  Ch.  XXVII.] 
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CHAPTER   XIV. 

MUTUAL  ACCOUNTS. 


» 


§  143.  It  has  been  long  well  established,  that  mutaal  accounts,  if 
they  contain  some  items,  or  any  one  item,  within  six  jears,  are  not 
barred  by  the  statute,  though  the  rest  of  the  items  are  beyond  six 
years.  This  doctrine  has  been  put  upon  two  different  grounds  ;  the 
first  being  that  such  accounts  come  within  the  equity  of  the  exception 
in  respect  to  merchants'  accounts,  which  will  be  ^e  subject  of  the 
following  chapter.  In  reference  to  this  exception  was  made  the  do* 
cision  in  Cranch  v.  Kirkman,^  in  which  to  an  action  for  goods  sold 
and  delivered,  a  set-off  was  filed,  of  several  items  for  goods  sold  at 
different  times.  Some  of  tiie.  items  on  both  sides  were  within  six 
years.  It  was  contended  for  the  plaintiff,  that  the  greater  part  of  the 
set-off  was  within  the  statute.  Lord  Eenyon  thought  that  this  came 
within  the  exception  as  to  merchants'  accounts,  it  being  in  the  nature 
of  a  running  and  mvtual  account  between  the  parties ;  and  thou^ 
the  plaintiff's  counsel  contended,  that  the  exception  extended  to  no 
other  description  of  persons  but  ^^  merchants,^^  yet  he  was  overruled 
by  his  lordship. 

§  144.  Upon  the  independent  ground,  the  one  chiefly  and  gener^ 
ally  relied  upon,  Gatlin  v.  Skoulding,^  is  the  leading  authority.  Tbia 
ground  is,  that  the  items  within  six  years  are  clearly  an  admission  of 
an  unsettled  account,  and  equivalent  to  evidence  of  a  new  promise, 
which  takes  all  the  other  items  out  of  the  statute.  ^^  I  take  it,"  says 
Lord  Chief  Justice  Kenyon,  in  this  case,  "  to  have  been  clearly  set- 
tled, as  long  as  I  have  any  memory  of  the  courts,  that  every  new  item 
and  credit  in  an  account  given  by  one  party  to  the  other,  is  an  admis- 
sion of  there  being  some  unsettled  account  between  them,  the  amount 
of  which  is  afterwards  to  be  ascertained ;  and  any  act  which  the  jury 

^  Cranch  v.  Kirkman,  Peake,  Ca.  164. 
>  Catlin  V.  Skoulding,  6  T.  B.  1S9. 
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may  consider  as  an  acknowledgment  of  its  being  an  open  account,  is 
sufficient  to  take  the  case  out  of  the  statute."  This  case  was  cited 
as  authority  in  Cogswell  t;.  DoUiver,^  in  one  of  &e  early  reported 
cases  in  Massachusetts,  in  which  Sewall,  J.,  said,  that  it  perhaps  was 
not  proper  to  consider  the  accounts  disputed  in  the  case  before  him  as 
excepted  from  the  statute  of  limitations,  in  the  name  of  '^  mutual " 
accounts,  between  merchant  and  merchant.  It  was,  howeyer,  proper, 
he  said,  the  jury  should  take  botii  accounts  into  consideration,  there 
being  on  each  side  charges  within  six  years ;  and  this  circumstance 
he  regarded  as  evidence  of  a  renewed  promise,  applicable  to  the 
whole  account.  And  Sedgwick,  J.,  in  the  same  case,  said,  ^'  If  any 
of^the  articles  were  delivered  within  six  years,  preceding  the  com- 
mencement of  the  suit,  they  will  draw  after  them  the  articles  beyond 
ox  years,  so  as  to  exempt  them  fix>m  the  operation  of  the  statute." 
A  like  decimon  was  made  in  Maine^  in  which  case,  however,  the  court 
remarked,  that  though  the  relaxation  of  the  express  provisions  of  the 
statute  of  limitations  had  been  said,  by  eminent  judges,  to  have  been 
carried  &r  enough,  and  might  possibly,  in  some  instances,  have  de- 
feated tiie  intention  of  the  original  law,  yet,  sidd  the  court,  they  were 
bound  to  admimster  it  as  qualified  by  judicial  construction.^  But  the 
doctrine,  the  court  added,  was  not  without  reason,  and  they  pro- 
nounced it  the  settied  doctrine,  both  in  England  and  in  this  country. 
Here  is  an  intimation  that  the  construction  was  not  quite  consistent 
with  the  positive  terms  of  the  statute,  thou^  in  itself  reasonable  and 
just.^  » 

§  145.  But  the  doctrine  of  Cranch  v.  Kirkman,  and  Gatlin  v. 
Skoulding,  was  for  the  first  and  only  time  directiy  repudiated  in  Blair 
V.  Drew,  in  the  Supreme  Court  of  New  Hampshire.*    There  was  not 

1  Cogswell  V,  DolUrer,  2  Bfass.  R.  217. 

'  Davis  V.  Smith,  4  Greenl.  (Me.),  B.  337. 

*  [By  the  statata  of  limitatioiis  of  Maine,  in  an  action  on  a  mntoal  and  open  account 
cncrent,  the  right  of  action  for  the  whole  balance  is  deemed  to  haye  accrued  at  the  time 
of  the  last  item  proved  in  the  account.  But  if  a  party  sleeps  on  a  demand  without  en- 
tering it  on  his  account  tmtil  the  period  of  limitation  is  elapsed,  he  cannot  withdraw  it 
from  the  operation  of  the  statute  by  entering  it  afterwards  on  his  account.  In  cases  of 
mitiquidated  demands,  the  statute  begins  to  run  when  the  right  of  action  accrues ;  but 
if  the  parties,  after  the  right  of  action  accrues,  come  to  a  settlement,  and  determine  the 
sum  due  by  mutual  agreement,  the  statute  begins  to  run  from  the  time  of  the  settle- 
ment.  £x  parte  Storer,  1  Davies  (U.  S.),  294.  But  as  to  this  last  point,  see  post, 
i  150.] 

^  Blair  v.  Drew,  6  N.  Hamp.  B.  235. 
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only,  the  court  in  this  case  said,  the  earlier  decisions,  sho^nng  that 
the  exception  above  referred  to  was  then  understood  and  applied  in  a 
confined  sense,  according  to  its  language,  but  there  was  no  substantial 
reason  why  the  statute  should  not  be  applied  to  bar  items  of  account 
generally,  which  are  more  than  six  years  old,  as  well  as  to  bar  promis- 
soiy  notes :  there  was  no  greater  presumption  that  the  latter  have 
been  paid  after  such  a  lapse  of  time,  than  there  was  that  the  former 
had  been  adjusted ;  there  was  more  danger  of  &iBe  and  unfounded 
demands  upon  accounts  than  upon  promissory  notes,  inasmuch  as  the 
latter  contoin  the  signature  of  the  party  to  be  charged ;  and  it  was 
more  usual  to  take  up  and  cancel  promissory  notes,  when  paid,  than 
it  was  to  take  receipts  upon  accounts,  when  settled,  or  to  presefve 
such  receipts,  when  tiken ;  and  there  was  quite  as  much  propriety  in 
a  statute  of  repose  in  relation  to  accounts,  as  there  was  upon  any 
other  branch  of  the  subject-matter  of  the  statute.  The  court,  there* 
fore,  relying  upon  the  views  of  Mr.  Justice  Story,  in  giving  the  opin- 
ion of  the  Supreme  Court  of  the  United  States,  in  Bell  v.  Morrison  ^ 
(in  which  is  presented  in  strong  terms  the  danger  of  permitting  an 
indeterminate  and  casual  admission  of  the  existence  of  an  unsettled 
account,  to  let  in  evidence  aliunde  to  establish  a  debt),  said  they 
could  not  hold  that  one  item  in  an  account  has  of  itself  any  force  or 
effect  to  take  other  items,  which  would  otherwise  be  barred,  out  of 
the  statute.  And  for  this  result,  the  court  also  appeal  to  the  princi- 
ples of  repeated  decisions  of  the  court ;  ^  and  they  rely  also  upon 
their  belief,  that  the  greater  part  of  the  authorities  have  taken  the 
position  to  the  contrary,  rather  as  matter  of  precedent  than  from  any 
intrinsic  merit  of  the  principles  of  either  case.^    But,  however  forci- 

1  BeU  V.  Moiriflon,  1  Peters  (U.  S.)»  B-  360. 

3  See  Bennett  v.  Davis,  1  N.  Hamp.  B.  19. 

'  Perhaps,  say  the  court,  in  Blair  v.  Drew,  the  decisions  in  Cranch  v,  Kirkman,  and 
Catlin  V.  Skonlding,  were  in  some  measnre  founded  upon  opinions  which  had  been  held 
in  chancery.  They  refer  to  Scudemore  v.  White  (1  Vem.  R.  456),  where  it  is  laid 
down,  that,  "  the  statute  is  no  plea  in  bar  to  an  open  account,"  though  it  does  not  ap- 
pear whether  the  parties  were  merchants,  ^or  upon  what  principle  the  decision  was 
founded.  It  was  also  stated  by  the  chancellor  (19  Ves.  R.  183),  that  Lord  Talbot  held, 
**  that  an  open  mutual  account  was  within  the  statute,  unless  there  was  some  item  of 
chaige  and  debit  within  six  years  before  the  bill ;  overruling  that  case  "  of  Scudomore 
17.  White.  Also,  in  the  case,  xefercnoe  is  nuide  to  an  observation  of  Lord  Hardwicke, 
"  that  the  exception  as  to  merchants'  accounts  is  not  confined  to  open  accounts  merely ; 
for  between  common  persons,  as  long  as  the  account  exists,  the  statute  does  not  bar." 
Lord  Hardwicke,  however,  seems  to  have  held  a  dlfierent  doctrine  in  relation  to  the  ex- 
ception (WeUford  v,  LiddeU,  2  Ves.  Sea.  400). 
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ble  might  be  the  above  reasoning,  were  the  matter  res  integra^  ancUi 
vhatever  indirect  support  it  may  derive  from  the  general  doctrine 
laid  down  in  the  modem  cases  in  respect  to  the  effect  of  admissions 
and  acknowledgments  of  debts  of  more  than  six  years'  standing,  in 
ordinary  cases,^  to  which  the  court  allude,  the  role  still  prevails  in 
this  country  and  elsewhere,  that  mutual  accounts,  of  however  long 
standing,  between  persons  who  do  not  come  within  the  description  of 
^  merchants,"  are  not  barred  by  the  statute,  if  there  be  any  items 
wiiiiin  six  years.^  Mr.  Justice  Rogers,  in  ^ving  the  opinion  of  the 
court  in  Swearingen  v.  Harris,^  in  the  Supreme  Court  of  Pennsyl- 
vania, says,  that  it  was  first  so  decided  in  Gatlin  v.  Skoulding,  and 
has  been  repeatedly  recognized  since,  as  the  authorities  abundantly 
show.  It  takes  the  case  out  of  the  statute,  says  he,  and  it  is  imma- 
terial whether  the  parties  are  merchants  or  not,  as  it  goes  on  the 
ground  of  implied  promise. 

•  §  146.-  In  England,  the  law  upon  this  subject,  as  expounded  and 
laid  down  in  Gatlin  v.  Skoulding,  appears  to  this  day  to  have  under- 
gone no  change,  and  in  JEx  parte  Seaber,^  one  of  the  judges  (Sir  J. 
Cross),  said,  that  he  had  always  been  so  accustomed  to  con^der  a 
running  account  as  taking  the  case  out  of  the  statute,  that  it  was  like 

_ 

^  See  Chap,  on  New  Promises  and  Acknowledgments. 

^  Coster  V.  Murray,  6  Johnfl.  Ch.  (N.  Y.),  R.  522 ;  s.  c.  in  20  Johns.  (N.  Y.),  R.  576 ; 
Ramchander  v,  Hammond,  2  id.  200 ;  Union  Bank  v.  Knapp,  3  Pick.  (Mass.),  R.  96 ; 
Tucker  v.  Ives,  6  Cow.  (N.  Y.),  R.  193;  Chamberlin  v.  Cayler,  9  Wend.  (N.  Y.),  R. 
126;  Edmonstone  v.  Thompson,  15  id.  559;  Bass  v.  Bass,  6  Pick.  (Mass.),  R.  364; 
8.  c.  8  id.  187;  Ashley  v.  Hills,  6  Conn.  R.  248;  M'Clellan  v.  Croften,  6  Greenl. 
(Me.),  R.  308;  App.  v.  Drieabach,  2  Rawle  (Penn.),  R.  287;  Brady  v.  Calhoun,  1 
Penn.  R.  140 ;  Moore  v.  Monro,  4  Rand.  (Va.),  R.  488;  Newsome  v.  Persons,  2  Hay. 
(N.  C),  R.  242;  Daris  v.  Tiem,  2  How.  (Miss.),  R.  786 ;  Fitch  v.  HOlaiy,  1  Hill  (S. 
C),  R.  292;  Taylor  v.  McDonald,  2  M'Cord  (S.  C),  R.  178 ;  Kimball  v.  Brown,  7 
Wend.  (N.  Y.),  R.  322;  Swearingen  v.  Harris,  1  Seig.  &  Watte  (Penn.),  R.  356; 
Thompson  v.  Hopper,  1  Watts  k  Seig.  (Penn.),  R.  467 ;  Hay  v.  Kramer,  2  Serg.  & 
Watte  (Pem&.),  R.  137;  Ingraham  v.  Sherard,  17  Serg.  &  Rawle  (Penn.),'R.  347; 
Beltzhoorer  v.  Yewell,  11  GiU  &  Johns.  (Md.),  R.  212;  Tromboll  v.  Stroecker,  4 
M'Coid  (S.  C),  R.  215 ;  Bonlxn  v.  Lagow,  1  Black.  (Ind.),  R.  573 ;  Hibler  v,  John- 
sen,  3  Harr.  (N.  J.),  R.  266 ;  Knipe  v.  Knipe,  3  Black.  (Ind.),  R. 300 ;  M'Nanghton  v. 
Nonis,  1  Hay.  (N.  C),  R.  216 ;  Sumter  v.  Morse,  2  HiU  (S.  C),  R.  92 ;  MandeyiUe  v. 
Wilson,  5  Cranch  (U.  S.),  R.  15  ;  Toland  v.  Spring,  l»  Peters  (U.  S.),  R.  300 ;  Smith 
V.  Rnecaster,  2  Halst.  (N.  J^,  R.  357 ;  [Chambers  v.  Maxks,  25  Penn.  St.  296]. 

*  Swearingen  v,  Harris,  1  Seig.  &  Watte  (Penn.),  R.  356;  a.  p.  in  Thompson  v. 
Hopper,  1  Watte  &  Seig.  (Penn.),  R.  467,  Kennedy,  J.,  dissenting;  and  see  Hay  v. 
Kramer,  2  Secg.  &  Watte  (Penn.),  R.  137. 

*  Ex  parte  Seaber,  1  Deacon  (Bankruptcy),  R.  551. 
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gpreyerting  to  first  principles,  to  hear  suck  a  point  debated.  It  appeared 
to  him  that  no  court  of  law  or  equity  could  possibly  reject  the  evidence 
of  such  an  account  as  the  one  before  the  court  purported  to  be,  '^  of 
dealings  of  the  parties  running  on,  as  it  did,  within  a  period  of  six 
years."  There  was,  in  this  case,  no  question  made  as  to  the  propri-* 
ety  of  the  earlier  decisions  upon  the  subject  under  the  statute  of 
James,  the  question  being  whether  the  case  came  wiiiun  the  provis- 
ion of  the  statute  of  9  Greo.  lY.  (Lord  Tenterden's  Act)  requiring 
a  new  promise  or  acknowledgment  to  be  in  writing.  It  has  more 
lately  been  determined  in  the  Court  of  Exchequer,  that  where  A  has 
an  account  agsunst  B,  some  of  the  items  of  which  are  more  than  six 
years  old,  and  B  has  a  cross  account  against  A,  and  they  meet,  and 
go  through  both  accounts,  and  a  balance  is  struck  in  A's  favor,  this 
amounts  to  an  agreemenJt  to  set  off  B's  claim  against  the  earlier  items 
of  A's,  out  of  which  arises  a  new  consideration  for  the  payment  of 
the  balance ;  and  takes  the  case  out  of  the  operation  of  the  statute.^ 

§  147.  It  makes  no  difference  upon  which  side  the  items  within 
six  years  are.  K  there  be  an  item  in  the  defendant's  account  within 
six  years,  it  ^rill  take  the  reciprocal  account  of  the  plaintiff  out  of  the 
statute,  though  the  latter  contain  no  item  within  that  period.  The 
rule  is  the  same  in  respect  to  both  plaintiff  and  defendant.^  Where 
a  defendant  was  sued  in  1829,  on  a  demand  accruing  in  1826,  and 
he  proved  an  account  against  the  plaintiff  by  way  of  set-off,  confflst- 
ing  of  items  accruing,  some  in  1826,  others  in  1822,  and  others  in 
1818 ;  it  was  held,  that  the  items  accruing  in  1826,  drew  after  them 
the  previous  charges,  and  saved  them  from  the  operation  of  the  stat- 
ute.^ The  proviidon  in  the  revised  statute  of  Massachusetts,  that,  in 
actions  ^^  to  receive  the  balance  due  upon  a  mutual  and  open  account 


1  Aflhbj  V.  James,  11  Mees.  &  Welsh.  (Ex.),  R.  542,  cited  in  No.  5,  Am.  Law  Mag. 
542.  And  see  Williams  v.  Griffiths,  2  Crompt.,  Mees.  &  Rose.  (Ex.),  R.  45;  Mills  v. 
Fowkes,  5  Ring.  New  Cases,  C.  B.  (4  Will.  IV.  to  3  Vict.),  465;  Walker  v.  Lacy,  I 
Manning  &  Gr.  (C.  B.),  R.  54;  ^o;  parU  Peachy,  1  Deacon  (Baakniptcy),  R.  551 ; 
Forbes  v,  Skelton,  8  Simons,  Ch.  R.  335 ;  Porden  v,  Porden,  10  Mees.  &  Welsh.  (Ex.), 
R.  562. 

>  Ord  r.  Rnspini,  2  Esp.  R.  569 ;  Tncker  v.  Ires,  6  Cow.  (N.  T.),  R.  195 ;  NewBome 
V.  Person's  Administrator,  2  Hay.  (N.  C),  R.  242 ;  Dayis  v.  Smith,  4  Greeiil.  (Me.), 
R.  337 ;  Mars  v.  Southwick,  2  Port.  (Ala.),  R.  351. 

«  Chamberlin  v.  Cnyler,  9  Wend.  (N.  Y.),  R.  126;  [Wilson  v.  Calrert,  18  Ala.  274; 
Pridgen  v.  Hill,  12  Texas,  374 ;  Pridgen  v.  McLean,  id.  420 ;  Finney  v.  Brant,  19  Mis. 
(4  Bennett),  42 ;  Penn  v.  Watson,  20  Mis.  (5  id.  13)]. 
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ctEXTent/'  the  action  shall  be  deemed  to  have  accrued,  at  the  time  of 
the  last  item  proved  in  such  accoont,  does  not  apply  exclusively  to 
such  actions  as  are  brought  on  accounts  in  which  debts  and  credits 
are  stated,  and  a  balance  strack,  but  extends  also  to  cases  in  which 
the  plaintiff  seeks  to  Vecover  the  balance  due  to  him,  though  he  de- 
clares only  on  the  debit  side  of  the  accouit.  And,  in  the  latter  case, 
if  the  defendant  does  not  file  an  account  in  ofitet,  nor  prove  items  on 
his  side  of  the  account  by  way  of  payment,  but  relies  on  the  statute, 
the  plaintiff  may  avoid  the  statute,  by  showing  that  there  was  a 
mutual  and  open  account  current,  and  proving  an  item  on  either  side^ 
within  six  years.^  The  account  must  be  correct  upon  its  face,  and 
tiie  plaintiff  cannot  enter  a  credit  of  recent  date  which  the  defendant 
disavows,  without  ^ving  pn^er  proof.^  In  Massachusetts,  the  plain- 
tiff may  prove,  by  his  suppletory  oath,  charges  in  an  account,  yet  he 
ca&not  so  prove  an<item  on  the  credit  side  of  his  account,  for  the  pur- 
pose of  preventing  the  operation  of  the  statute.^ 

§  148.  The  rule  that  items  withft  six  years  draw  after  them  other 
items  beyond  that  period,  is  by  all  the  cases  strictiy  confined  to  mu- 
tual accounts,  or  accounts  between  two  parties,  which  show  a  reci- 
procity of  dealing;  Or,  in  other  words,  if  the  items  in  an  account 
are  aU  on  one  side,  as  between  a  tradesman  and  his  customer,  and 
tiiere  be  some  items  within  six  years,  but  the  others  are  beyond  that 
period,  the  former  will  not  entitle  the  plaintiff  to  give  evidence  of  the 
lattes.^  The  truth  is,  as  stated  by  Baron  Alderson,^  that  the  going 
through  an  account,  with  items  on  both  sides,  and  striking  a  balance, 
converts  the  set-off  into  payments;  the  going  through  an  account 

1  Penniman  v.  Botch,  3  Met.  (Mass.),  B.  216.  • 

3  Taylor's  Executors  t;.  M'Donald,  2  M'Cord  (S.  C),  B.  178.    And  see  post,  Ch. 

on  Acknowledgment  of  Debts  by  Part  Payment,  and  Hibler  v.  Johnston,  3  Harr.  (N. 

J.),  B.  266. 

*  Penniman  v.  Botch,  3  Met  (Mass.),  B.  216;  Hancock  v.  Cook,  18  Pick.  (Mass.), 
B.  30.  The  admission  of  the  plaintiff's  suppletory  oath,  the  court,  in  &e  latter  case, 
thought,  would  be  extending  a  local  rule  of  rery  questionable  propriety,  contrary  to  the 
rule  and  policy  of  the  common  law,  and  one  which  courts  have  always  been  disposed 
to  restrain  within  the  limits  prescribed  to  it  by  the  usage  in  which  it  was  founded.  Shaw, 
Ch.J. 

*  Per  Dennison,  J.,  in  Cotee  v.  Harris,  Bull.  N.  P.  149-;  Tiimbull  v,  Stroecker,  Ad- 
ministrator, 4  M'Cord  (S.  C),  B.  214.  [Hallock  v.  Losee,  1  Sandf.  (N.  Y.),  Sup.  Ct. 
220;  Palmer  v.  City  of  New  York,  2  id.  318;  Guichard  v.  Superv^ile,  II  Texas,  522; 
Jadd  V,  Sampson,  13  id.  19.] 

*  Ashby  V.  James,  11  Mees.  &  Welsh.  (Ex.),  B.  542. 
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where  there  are  items  on  one  side  only,  as  was  the  case  in  Forty,  v. 
Smith,^  does  not  alter  the  situation  of  the  parties  at  all,  or  constitute 
any  new  consideration.  Against  the  demands  of  tradesmen  and 
artijScers,  &c.y  the  prescription  runs  from  tibe  day  of  each  article 
delivered,  or  each  piece  of  work  done,  and  the  continuation  of  tiie 
supply,  or  of  the  work  doney»does  not  interrupt  it.  The  claim  is  com- 
posed of  as  many  separate  demands  as  tiiere  are  parcels  of  goods  and 
commodities,  or  performances  of  dii^ct  pieces  of  work;  and  the 
statute  runs  against  each  from  the  delivery,  or  the  performance.' 
This,  however,  does  not  affect  the  rule  that  the  statute  does  not  be^ 
to  run  against  a  demand  for  a  duty  to  be  executed  which  requires  a 
continuation  of  services,  as  for  instance,  the  duty  of  an  attorney  to 
commence  and  manage  a  suit,  which  extends  to  the  completion  of  the 
duty.* 

§  149.  Mutual  accounts  are  made  up  of  matters  of  setoff.  There 
must  be  a  mutual  credit  founded  on  a  subsisting  debt  on  the  other 
side,  or  an  express  or  an  hnpti^  agreement  for  a  selroff  of  mutual 
debts.^  A  natural  equity  arises  when  there  are  mutual  credits 
between  the  parties,  or  where  there  is  an  existing  debt  on  one  side 
which  constitutes  a  ground  of  credit  on  the  other ;  or  where  there  is 
an  express  or  implied  understanding,  that  mutual  debts  shall  be  a 
satisfaction  or  seiroff  pro  tcmto  between  the  parties.^  In  Coster  v. 
Murray,^  it  appeared  that  goods  in  which  both  parties  were  interested, 


^  Smith  V,  "Forty f  4  Carr.  &  Payne,  B.  126.  And  see,  likewise,  Allison  v.  Penning- 
ton, 7  Watts  &  Seig.  (Penn.),  K.  180.   (1844.) 

'  1  Evans's  Pothier,  419.  If,  in  a  continnotis  acconnt,  there  are  some  items  accra- 
ing  withm,  and  othops  beyond,  the  time  limited  by  the  statute,  a  payment  made  within 
that  time  and  not  appropriated,  will  be  presumed  to  be  made  on  the  acooont  of  the  items 
not  barred,  so  as  not  to  defeat  the  bar  as  to  the  others.  But  it  was  held,  upon  general 
principles  gorezping  indefinite  payments,  that  the  creditor  might  elect,  at  the  trial,  to 
apply  the  payment  to  that  part  of  tlie  account,  which  accrued  beyond  the  period  of  lim- 
itation ;  barb  he  cannot  thereby  take  out  of  the  statute  the  excess  of  that  part  of  the 
account,  over  and  above  the  payment.  Mills  v.  Powkes^  5  Bing.  B.  (N.  Cases),  455 ; 
Waller  v.  Lacy,  1  Mati.  &  Gran.  B.  54. 

^  Poster  V.  JadL,.4  Watts  (Penn.),  B.  334;  Bolhery  v.  Mannings,  I  Bam.  &  Add. 
B.  15 ;  Harris  v.  Osbom,  2  Carr.  &  Marsh.  (N.  P.),  B.  629. 

*  Gordon  v.  Lewis,  2  Sumn.  (Cir.  Co.),  B.  143;  s.  o.  id.  628;  GflflS  v.  Stinson,  3 
id.  628. 

B  Per  Story,  J.,  in  How  v.  Sheppaid,  2  id.  410.  See  Pennimaa  v.  Botch,  3  Met. 
(Mass.),  B.  216,  and  Strong  v.  Wright,  9  Mees.  &  Welsh.  (Ex.),  B.  629. 

^  Coster  V,  Murray,  5  Johns.  (N.  T.),  Ch.  B.  522. 
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were  sent  to  the  defendant,  who  agreed  to  be  accountable  for  the 
share  of  the  pluntiff,  or  the  proceeds  thereof,  and  to  charge  no  com- 
mission  on  the  sale.  On  ilie  plea  of  the  statute,  Chancellor  Kent 
thought  there  was  no  account  current  between  the  parties,  and  no 
mutual  and  redprocal  demands.  The  demand,  I^  said,  was  all  on 
one  side,  except  it  was  the  charge  of  expenses  and  commissions  inci- 
dent to  the  very  subject-matter  in  question ;  and  he  had  much  doubt, 
whether  it  made  it  a  case  of  mutual  accounts  within  the  meaning  of  the 
exception.  In  error ,^  Spencer,  Ch.  J.,  held,  that,  on  one  part,  there 
was  no  account  at  all.  It  was  a  case,  he  said,  of  a  joint  purchase  of 
goods,  where  one  of  the  purchasers  takes  the  whole  goods,  and  is  to 
account  for  one  third  of  the  profits.  In  such  a  case,  it  was  not,  in 
his  judgment,  within  the  reason  or  principle  of  the  exception,  which 
must  have  intended  open  and  current  accounts,  where  there  was 
mutual  dealing,  and  where  there  were  mutual  credits.^  There  must 
be  a  mutual,  or  as  it  has  been -expressed,  an  ^^  alternate"  course  of 
dealing.'  Wbere  payments  on  account  are  made  by  one  party,  for 
which  credit  is  ^yen  by  the  other,  it  is  an  account  without  reciprocity, 
and  only  upon  one  side.^  If  there  be  one  item  more  than  six  years 
old,  and  the  mutual  accounts  be  then  commenced,  the  one  time  is 
barred.*  A  shopkeeper's  account  containing  articles  sold,  some  of 
them  within  six  years  before  action  brought,  and  also  containing  cred- 
its giren  more  than  six  years  before  action  brought,  is  not  a  mutual 
account,  so  that  the  charges  within  the  six  years  should  draw  the  pre- 
vious charges  out  oi^  the  operation  of  the  ste^tute.*  Where  the  plain- 
tiff  opened  an  account  with  the  defendant,  in  1880,  and  continued  to 
make  charges  till  1833,  and  brought  an  action  on  his  account  in  1838, 
and  proved  on  the  trial,  that  the  defendant  delivered  to  him  an  article 
on  account  in  1830,  it  was  held,  that  there  was  an  open  and  mutual 
account  current,  and  that  no  part  of  the  plaintiff's  charges  were 


1  20  Johna.  (N.  Y.),  R.  576. 

>  See  also,  Kimball  v.  Brown,  7  Wend.  (K.  T.),  B.  322;  Chamberlin  v.  Cuyler,  9 
id.  126 ;  Spring  v.  Exe^iton  of  Gray,  6  Peters  (U.  S.),  B.  151 ;  Toland  v.  Sprague, 
12  id.  300;  Edmonstone  v.  Thompflon,  15  Wend.  (N.  Y.),  B.  554. 

*  Fox  V.  Smiih,  6  How.  (Missis.),  B.  346.  So  expressly  held,  also,  in  Ingrahani  v. 
Sherard,  17  Seig.  &  Bawle  (Penn.),  B.  847. 

*  Ingraham  v.  Sherard,  supra, 

*  Brown  on  Actiona  at  Law,  Bopnb.  Phila.  in  No.  133,  Law  library,,  Joly,  1844. 
The  author  cites  2  Sannd.  127,  note  a.    Cottam  v.  Partridge,  4  Mann.  &  Gr.  B.  285. 

*  GonkL  0.  Whitcomb,  14  Pick.  (Mass.),  B.  188. 
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barred  bj  the  statute.^  The  statute  was  pleaded,  and,  on  trial  of  the 
case,  the  plaintiff  exhibited  an  accoimt,  in  which  he  gave  defendant 
credit  for  an  article  within  the  time  limited,  and  defendant  claimed 
the  credit,  and  examined  witnesses  to  prove  it  should  have  been  more ; 
this,  it  was  hel^  in  North  Carolina,  was  equivalent  to  keeping  on 
account  by  defendant  against  plaintiff,  and  took  the  whole  account  out 
of  the  statute.^  In  1804,  the  father  of  B.  &  C.  delivered  to  B.,  in 
England,  <£75,  with  directions  to  pay  the  same  to  0.  on  the  latt^r's 
arrival  in  America.  In  1618,  C.  came  to  America,  where  B.  was 
then  resident,  and  accounts 'on  both  sides  immediately  commenced 
between  them,  and  continued  running  until  1826.  The  £76  was 
charged  in  the  account  of  C.  against  B.  JETddy  that  these  mutual 
accounts  (including  the  X76),  were  not  within  the  statute ;  some  of 
the  items  in  the  account  having  been  fiimished  within  the  time  limited 
by  the  statute.^  A  banking  firm,  who,  on  opening  an  account  with  a 
customer,  had  agreed  to  allow  him  interest  at  three  per  cent,  on  the 
balances,  which,  from  time  to  time,  should  be  standing  to  his  credit, 
set  up  the  statute  as  a  defence  to  a  bill  filed  against  them  by  the  cus- 
tomer  for  an  account.  The  account,  as  it  stood  in  the  banker's  book, 
showed  a  considerable  balance  due  to  the  plaintiff,  but  there  being  no 
item  in  it,  or  evidence  of  any  transaction  connected  with  it,  of  a  date 
within  six  years  prior  to  the  filing  of  the  bill,  nor  any  suggestion  in 
the  bill  that  the  bankers  were  bound  by  the  agreement  or  otherwise, 
to  have  actually  entered  the  interest  as  it  became  due  to  the  credit  of 
the  customer  in  the  account,  or  that  they  had  omitted  so  to  do  with  a 
fraudulent  intent,  the  defence  was  allowed  to  prevail.*  Where  the 
action  was  by  a  hat-maker  agidnst  his  customer,  and  there  were  two 
items  of  credit,  namely,  one  for  money  paid  by  the  defendant  to  the 
plaintiff,  and  the  other  for  a  hat  returned,  and  there  was  also  an 
account  of  a  firm,  of  which  the  defendant  was  a  member,  against  the 
plaintiff;  it  was  held,  that  this  was  not  a  case  of  mutual  accouQts,  and 
therefore  that  all  items  above  six  years'  standing  were  barred.* 


1  Fennlman  v.  Botch,  3  Met.  (Mass.),  R.  216. 

2  Newsome  v.  Person's  Administrator,  2  Hay.  (N.  C),  R.  242. 
s  Knipe  v.  Knipe,  2  Black.  (Ind.),  R.  340. 

♦  Foley  V.  HiU,  1  Phillips  (Eng.  Ch.),  R.  399. 

^  Hay  V.  Kramer,  2  Watts  &  Serg.  (Penn.),  R.  137.  [So  where  A  sells  goods  to  B 
for  cash,  and  other  goods  to  be  paid  for  in  goods,  and  B  delivers  to  A  goods  more  than 
sufficient  to  pay  for  those  which  he  received  to  be  paid  for  in  goods,  this  is  not  a  mutual 
account  between  the  parties,  so  that  one  item  being  within  six  years  will  take  the  whole 
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§  150.  The  mutual  account  must  subsist  as  ^an  open  and  current 
account  m  order  to  be  kept  beyond  the  reach  of  the  statute ;  for  the 
moment  it  becomes  a  itated  account,  it  is  at  an  end ;  and  the  balance, 
which  is  ascertained  and  admitted  to  be  due,  &om  one  pariy  to  the 
otiier,  is  immediately  subjected  to  the  operation  of  the  statute,  as  an 
origbal  and  separate  demand.^  By  its  remaining  open,  each  party 
is  depending  for  the  recovery  of  the  balance  .he  may  consider  due  to 
him  upon  the  promise  which  the  law  raises,  on  the  part  of  him  who 
is  indebted,  to  pay  VbaA  balance ;  but  when  the  parties  have  stated, 
Iiquida4»d,  and  adjusted  their  accounts,  and  ihus  ascertamed  the 
balance,  it  ceases  to  be  an  account,  and  has  lost  the  peculiar  attri- 
butes of  an  account.  What  was  before  an  implied  promise  to  pay 
what  was  reasonable,  by  such  liquidation  and  stating  of  the  account, 
at  once  becomes  an  express  promise  to  pay  a  sum  certain.'  An  ac- 
count stated,  therefore,  is  a  direct  or  implied  agreement  between  both 
parties,  that  all  the  articles  on  both  sides  are  true ;  ^  and  the  ascer- 
tained and  acknowledged  balaace  may  be  recovered  in  an  action  of 
assumpsit  founded  upon  the  fihct,  that  it  is  admitted  by  the  indebted 
party,  on  an  adjustment  of  the  respective  claims.^  ^^  AH  intricacy  of 
account  or  doubt  as  to  which  side  the  balance  may  fall,  is  at  an  end."  ^ 
It  IB  like  the  account  of  a  guardian  exhibiting  a  balance  in  his  hands, 
which  no  longer  continues  him  a  trustee,  and  makes  him  a  debtor  for 
the  balance  when  the  ward  comes  of  age ;  and  he  is,  therefore,  pro- 


out  of  the  statute.  Lowber  v.  Smith,  7  Bftir  ^Penn.),  381 .  Bat  the  items  of  payments 
and  receipts  hj  two  tenants  in  common  oonoeming  their  joint  estate,  constitate  "an 
open  and  mutoal  account  cnrrent."    Dickenson  v.  WiUiams,  11  Cnsh.  (Mass.),  258.] 

1  Webber  v.  Twill,  2  Sannd.  B.  121,  and  id.  note  6  to  p.  127 ;  Farrington  v.  Lee, 
1  Mod.  B.  270 ;  Martin  v.  Delboe,  1  id.  70.  In  Scotland,  the  term  of  prescription  does 
not  begin  while  the  accoont  is  current,  but  enly  when  It  is  closed.  The  terminus  a  quo, 
the  period  from  which  the  prescription  begins  to  run,  is  the  4ate  of  the  last  article,  when 
the  account  is  dosed ;  or  of  the  article  which  precedes  an  interruption  in  the  account. 
1  Bell's  Com.  251.  See  also,  Bamchanden  v,  Hammond,  5  Johns.  (N.  Y.),  Ch.  B. 
200,  and  the  authorities  cited  on  p.  132 ;  and  see  in  partioolar,  Toland  v.  Spring,  12 
Peters  (U.  S.),  B.  300;  and  Spring  v.  Executors  of  Gray,  6  id.  156;  Pnrdon  v.  Pur- 
don,  10  Mees.  &  Welsh.  (Ex.),  B.  562.  [The  statute  begins  to  run  hi  causes  of  adjust- 
ment, when  the  adjustment  is  made.  Ex  parte  Storer,  1  Davies  (U.  S.),  294 ;  Higgs  v, 
Warner,  14  Ark.  (1  Barb.),  192;  Bnu^nridge  v,  Bottzell,  1  Carter  (Ind.).  333.] 

2  Per  Chief  Justice  Mellen,  in  M'Clellan  v,  Croften,  6  Greenl.  (Me.),  B.  337. 
8  See  Davis  v.  Tiem,  2  How.  (Miss.),  B.  786. 

*  See  Ashley  v.  Hill,  6  Conn.  B.  248. 
»  4  Leigh  (Ya.),  B.  249, 

12* 


138  LIMITATIONS  OF  ACTIOK89  BTO.  [CHAP.  ZIV. 

tected  by  the  statute  at  the  end  of  six  yearo.^  An  account  closed  is 
not  necessarily  an  account  stated  and  liquidated.  It  may  bec(»ne 
closed  by  the  death  of  one  of  the  parties,  which  is  clearly  not  a  state- 
ment, and  still  less  a  settlement,  or  an  adjustment  of  a  balance.' 
There  may  be  cases,  in  which  the  question,  whether  an  account  be 
both  closed  and  settled,  would  be  proper  to  be  determined  by  the 
jury.^  The  mere  fact  of  rendering  an  account  by  one  party,  does  not 
give  it  the  character  of  a  stated  account.  Ilie  other  party  must 
receive  it,  and,  impliedly  at  least,  admit  the  correctness  of  the  items. 
If  he  claim  the  balance,  or  ojfer  to  pay  the  balance,  as  it  may  be 
found  in  his  favor  or  against  him,  then  it  becomes  a  stated  account. 
It  is  not  important  that  the  account  has  not  been  made  out  between  * 
the  parties.^  An  account  current  sent  by  a  foreign  merchant  in  this 
country,  and  not  objected  to  for  two  years,  has  been  held  an  ac- 
count stated.^  In  Toland  v.  Spring,^  T.  shipped  a  quantity  of  mer- 
chandise by  P.  to  Gibraltar,  who,  on  arriving  there,  placed  the  goods 
in  the  hands  of  S.  and  received  advances  from  S.  upon  them.  In 
1825,  S.  sold  the  goods,  and  transmitted  an  account  of  sales  as  of 
the  merchandise  received  from  P.  to  T.  who  received  it  in  September, 
1825,  stating  the  balance  of  the  proceeds  to  be  two  thousand  five 
hundred  and  seventy-eight  dollars.  T.,  in  1825,  wrote  to  &,  direct- 
ing him  to  remit  the  amount  to  him,  deducting  one  thousan(f  dollars, 
which  had  been  advanced  by  S.  on  the  goods,  and  which  had  been 
remitted  by  P.  to  T. :  S.  refused  to  make  the  remittance,  alleging 
that  P.  was  largely  indebted  to  him.  No  suit  was  instituted  by  T. 
against  S.  until  August,  1834.  The  account  was  a  stated  account, 
and  the  statute  of  limitations  applied  to  it. 

§  151.  But  the  balance,  when  found  and  assented  to,  may  be  the 
commencement  of,  and  constitute  an  item  in  a  new  mutual  account. 
Thus  it  was  remarked  by  Chief  Justice  Nortii,  in  one  of  the  early 
cafies,^  that,  ^^  if,  after  an  account  stated,  upon  the  balance  of  it  a 


1  Green  (Ex'r)  v.  Johnson,  3  GUI  &  Johng.  (Md.),  R.  389 ;  Bmll  r,  Towson,  4  Watts 
ft  Seig.  (Penn.),  B.  557. 
^  Bass,  Executor,  t;.  Bast,  6  Pick.  (Mass.),  R.  364;  s.  C.  8  id.  187. 
s  Id.  M'Lellan  v,  Croftcn,  6  Greenl.  (Me.),  R.  308. 

*  These  points  held  in  Toland  v.  Spring,  12  Peters  (U.  S.),  R-  300. 
»  Friedland  v.  Heron,  7  Cranch  (U.  S.),  B.  147. 

•  12  Peters  (U.  S.),  R.  308. 

1  Farrin^n  v.  Lee,  1  Mod.  R.  270. 
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Sum  appear  dae  to  either  of  the  parties,  which  sum  is  not  paid,  but  is 
afterwards  thrown  into  a  new  account,  it  is  now  slipped  out  of  the 
statute  agun."  The  meaning  of  this  declaration  is,  that  the  balance 
forms  the  first  item  in  the  new  account,  and  is  a  part  of  it.  And  if 
the  account  is  thus  renewed  and  continued,  the  statute  will  be  a  bar 
to  the  items  of  &e  first  account,  though  the  balance  will  be  saved. 
That  is  to  say,  if  edx  years  have  elapse^  since  the  adjustment  of  the 
former  account,  and  it  should  then  be  found  that  the  balance  was  in- 
correct, and  an  action  brought  for  the  recovery  of  a  difierent  balance, 
the  statute  may  be  pleaded.  Other¥nse,  old  accounts,  which  have 
been  once  settied,  might  be  the  subject  of  litigation  after  the  lapse  of 

'  many  years.  This  exposition  of  the  law,  as  laid  down  by  Chief  Jus- 
tice North,  was  concurred  in  by  the  Supreme  Court  of  the  State  of 
Massachusetts,  in  an  action  of  assumpsit,  by  a  bank  against  a  deposi- 
tor, to  which  was  pleaded  the  statute  of  limitations.^  It  appeared 
that  the  usage  of  the  bank  was,  at  the  end  of  every  month,  to  balance 
the  book  of  a  depositor,  and  to  make  the  balance  the  first  item  in  a 
new  account.  It  was  held,  that  where  an  account  has  been  balanced, 
it  is  no  longer  an  open  and  running  account,  and  tiiat  the  parties 
could  not  go  behind  such  settiement,  without  leave  obtained,  upon  a 
bill  in  chancery,  to  inquire  whether  the  balance  was  founded  in  error. 
Putnam,  J.,  who  delivered  the  opinion  of  the  court :  "  We  do  not 
think  that  the  facts  of  the  case  at  bar  prove  this  account  to  be  open 
and  running  fipom  November,  1817,  to  January,  1824.  On  the  con- 
trary, it  is  proved,  that  the  accounts  have  been  stated  and  settied 
monthly.    To  what  is  the  following  account  to  be  added  ?    Not  to 

*  the  former  account  as  it  stood,  but  to  the  balance  of  the  former  ac- 
count, as  it  had  been  settled.  That  balance  constitutes  one  of  the 
items  of  the  new  account ;  and  if  the  new  account  shall  run  on  mutu- 
ally to  a  time  within  six  years,  that  balance,  although  arising  more 
than  six  years  before,  will  be  saved  and  drawn  out,  as  it  is  sometimes 
expressed,  from  the  operation  of  the  statute,  by  the  charges  which 
are  within  six  years.  For  example,  suppose  that  the  balance  of  the 
account  stated  in  November,  1817,  had  been  carried  to  a  new  ac- 
count, which  had  continued  to  run  on  mutually,  until  January,  1824, 
without  any  intervening  settiement.  In  such  a  case,  the  law  would 
infer  a  promise  to  account  for  all  the  items  in  such  new  account,  and 


I  Union  Bank  v.  Knapp,  3  Pick.  (BCass.),  B.  96. 
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to  pay  the  balance  of  the  same.  Bat  this  constniction  wSl  not  avail 
ike  plaintiff,  because  the  account  which  was  added  to  the  balance  of 
November,  1817,  did  not  continue  open  and  running  till  January, 
1824,  but  was  open  and  running  only  for  a  montii  at  a  time.  The 
acknowledgment,  which  is  to  be  inferred  from  the  mutual  and  open 
accounts,  within  six  years,  should  be  limited  to  the  items  appearing 
in  the  same.  K,  for  ezampje,  one  of  the  items  should  be  a  sum  of 
money,  being  the  balance  of  a  former  account  settled  more  than  six 
years  before  the  action,  it  would  be  protected  fix>m  the  operation  of 
the  statute,  by  the  items  which  are  within  six  years.  In  such*  a  case, 
the  law  would  infer  a  promise  to  settle  for  all  the  items  of  the  new 
account.  The  promise  and  acknowledgment  may  reasonably  be  ex-  ^ 
tended  so  far ;  but  not  to  the  various  charges  and  disbursements  in 
former  times,  from  which  the  balance  charged  in  the  open  account 
arose.  What  of  doubt  now  appears,  might  in  time  of  the  transaction 
have  been  exj^ained  by  papers,  vouchers,  or  witnesses ;  but  it  would 
be. doing  great  violence  to  go  behind  the  account,  which  is  open  and 
current,  and  behind  a  hundred  or  more  stated  accounts,  to  mquire,  if, 
at  some  former  period,  during  the  trade  between  the  parties,  perhaps 
some  twenty,  or  forty  years  ago,  a  mistake  did  not  happen  in  one  or 
more  of  the  settiemente,  which,  if  corrected,  would  make  the  balance 
constituting  one  item  in  tiie  open  account  to  be  either  too  littie,  or  too 
great,  or  on  the  other  side/'  ^ 

f 

1  See  also,  Fergnson  v,  Fyfie,  8  Clark  &  Finn.  B.  (H.  Lords) ;  [Clark  v.  Jenkins,  a 
Bich.  Bq.  (8.  C.)  314.] 
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CHAPTER   XV. 


MERCHANTS'  ACCOUNTS. 


§  152.  The  words  of  the  exception  in  the  third  section  of  the  stat- 
^ute  of  James,  in  respect  to  merchants'  accounts,  which  was  referred 
to  in  the  commencement  of  the  preceding  chapter,  are,  ^^  all  actions 
of  account,  and  upon  the  case,  other  than  such  accounts  as  concern 
the  trade  of  merchandise  between  merchant  and  merchant,  their  fac- 
tors or  servants."  In  the  latest  revised  acts  of  limitation  in  this 
country,  this  exception  has  not  been  retained  ;  ^  but,  in  those  States 
in  which  it  has  been  deemed  expedient  to  dispense  with  it,  it  might 
be  relied  on  in  respect  to  causes  of  action  which  accrued  when  the 
exception  was  in  force.^ 

§  158.  The  above  exception  has,  in  two  rather  recent  cases,  been 
subjected  to  technical  disquisition,  and  they  have  established  an  in- 
terpretation before  not  clearly  settled.  According  to  Erskine,  J.,  in 
Cottam  V.  Partridge,  in  the  English  Common  Fleas,^  the  exception 
seems  to  have  been  inserted  in  order  to  give  merchants  the  same 
period  of  time  for  proceeding  at  law,  to  compel  their  correspondents 
or  agents  to  furnish  accounts,  as  they  would  have  had  if  tiiey  had 
proceeded  to  enforce  an  account  in  equity.  The  meaning  of  the 
words  of  the  exception  is  not  ^'  other  than  in  an  action  of  account," 
but  ^^  other  than  actions  for  an  account,"  and  refer  seemingly  to  ac- 
tions strictly  brought  for  an  account.  The  court  were  all  of  opinion, 
that  the  exception  was  confined  to  accounts  in  respect  of  which  the 
one  party  nught  maintain  against  the  other  an  action  of  aceoura,  or 
an  action  upon  the  case,  for  not  accounting.    In  the  Court  of  Ex* 


^  It  hafl  not  been  rettuned,  as  wiU  appear  hj  referring  to  the  Appendix,  in  Maine,  New 
Hampehire,  Vennont,  Massachusetts,  Connecticut,  New  York,  Delaware,  Ohio,  Michi- 
gan, Missouri,  Arkansas. 

>  See  ante,  Ch.  11.  ^  22. 

*  Cottam  V,  Partridge,  4  M.  &  Grang.  R.  290. 
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chequer,  Baron  Parke  (in  deliyering  the  jadgment  of  the  court),  in 
Inglis  V.  Haigh,^  says,  that  the  exception  does  not  apply  to  an  action 
of  assumpsit  for  the  several  items  of  which  the  account  is  composed, 
or  for  the  general  balance,  but  only  to  Si,  proper  (ustion  of  account^  or 
perhaps,  also,  to  an  action  on  the  ca^e  for  not  accounting.  The  ac- 
tion was  assumpsit  for  work,  and  labor,  and  commission,  money  lent, 
and  on  an  account  stated ;  the  plea,  that  the  action  did  not  accrue 
within  siz  years ;  and  the  repUcation,  merchants'  accounts,  and  that 
the  causes  of  action  were  items  in  an  open  unsettied  account  between 
them  as  such  merchants,  and  which  said  account  contained  various 
items  in  favor  of  the  defendant,  and  tiie  balance  due  on  which  said 
account  the  plaintiffs  sought  to  recover.  The  rejoinder  was,  that  no 
item  on  either  side  of  the  said  account  accrued  due  within  six  years 
before  the  commencement  of  the  suit,  and  that,  more  than  six  years 
before  the  commencement  of  the  suit,  the  plaintiffi  had  stated  the 
said  account  to  the  defendant,  as  the  balance  thereof  in  the  replica- 
tion mentioned.  There  was  a  general  demurrer,  and  joinder.  ^^  Al- 
though," said  Baron  Parke,  ^^  there  is  no  reported  case  expressly 
governing  the  present,  yet  there  are  many  coming  very  near  it,  and 
in  which  tiie  dicta  of  very  eminent  judges  fully  warrant  the  view  we 
take  of  the  subject.''  And  he  cites  Webber  v.  TiviU,  2  Saund.  R. 
124 ;  Martin  t;.  Delboe,  1  Mod.  B.  70 ;  Farringdon  v.  Lee,  1  Mod. 
B.  269.  The  opinion  of  the  court  ^^  being,  that  the  replication  is  bad, 
it  is  perhaps  not  absolutely  necessary  for  us  to  say  any  thing  as  to  tiie 
rejoinder  by  which  the  defendant  seeks  to  get  rid  of  the  replication, 
by  saying  that  all  the  items  of  the  account. are  of  more  than  six  years' 
standing.  We  think  it,  however,  right  to  say,  that,  in  ^ving  judg- 
ment for  the  defendant,  we  proceed  solely  on  the  incrufficiency  of  the 
replication,  and  not  on  the  rejoinder."  The  view  of  the  court  "  was 
much  assisted  by  considering  that  the  exception  clearly  would  not  ap- 
ply to  an  action  of  debt^  brought  for  tiie  very  same  demand ;  and  it  is 
very  difficult  to  believe  that  the  legislature  could,  have  intended  to 
preserve  the  right  in  one  form  of  action,  but  to  bar  it  in  another." 
The  court  were  aware,  ^'  that  in  confining  the  exception  to  actions  ci 
account,  they  were  deciding,  in  some  measure,  in  opposition  to  what 
is  represented,  though  not  very  confidently,  to  be  the  law,  by  Mr. 
Sergeant  Williams,  in  one  of  his  very  learned  notes  to  Webber  v. 
Tivill."  2 

1  Inglis  V.  Haigh,  8  Mees.  &  WelBb.  (Ex.),  R.  769. 

^  See  ante,  Ch.  IX.  \  69,  respecting  the  action  of  account. 
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§  154.  The  question,  whether  the  exception  as  to  merchants'  ac- 
Ooimts  api^ied  to  acconnts  in  which  there  had  been  no  item  within  sbc 
yQ$XB^  is  one  which  has  hitherto  been  the  subject  of  no  small  degree 
of  litigation,  and  of  conflicting  abdication.  On  one  side,  it  has  been 
oiKitended  that  the  exception  in  the  statute  expressly,  and  without 
9Saj  qualification,  excludes  merchants'  accounts,  and  that,  if  the  action 
concerned  the  trade  of  nkerchandise  between  merchant  and  merchant^ 
no  length  of  time  is  a  bar,  as  the  exception  prevents  its  application  to 
such  a  cas^.  On  the  other  side,  it  is  contended,  that  the  exception^ 
eren  as  to  merdiants'  accounts,  extends  anlff  to  cases  in  relation  to 
which  there  haye  been  some  transactions  within  six.  years.  In  a^case 
which  was  referred  to  the  three  judges  of  the  King's  Bench,  namely,. 
Jones,  Croke,  and  Barkely,  respecting  an  accoimt  between  two  mer- 
chants, to  which  was  pleaded  the  statute  of  limitations,  they  certified, 
that  the  account  was  not  barred,  because  the  account  was  not  finished, 
and  also  because  it  was  between  merehanti.^  The  latter  ground  cer- 
tainly seems  to  &vor  the  construction,  that  matters  of  merchandise, 
between  merchants,  were  not  within  tiie  statute.  This  case  has,  how- 
oyer,  been  pronounced  as  too  loose,  and  too  condse,  and  depending  too 
much  ufon  the  first  ground,  to  be  regarded  as  of  much  authority  on 
the  pres^it  subject.'  A  more  direct  and  weighty  antiiority,  in  faror 
of  this  side  of  the  question,  is  that  of  Lord  Hardwicke,^  who  said, 
that  tlie  exception  as  to  merchants'  accounts  is  to  be  confined  to  open 
accotmts  merely;  for  between  common  persons,  so  long  as  the  ac- 
count is  continued,  the  statute  does  not  bar.  The  exception,  there- 
fore, he  said,  must  mean  something  more ;  and  he  seemed  to  think, 
that,  between  merehants^  an  open  account  would  do,  though  there  had 
been  no  dealing  within  six  years.  And  it  was  also  obserred,  by  Lord 
Eenyon,  that,  where  there  was  no  item  of  account  at  all  within  six 
years,  the  plea  of  the  statute  would  bar,  unless  the  plaintiff  could 
bring  his  case  within  the  exception  concerning  merchants*  aceountSy 
and  that  then  tiie  plaintiff  is  not  bound,  thou^  there  be  no  transac- 
tion of  any  kind  between  the  parties  for  ox  years.^  Li  this  case, 
howcTcr,  there  were  credits  on  each  side,  within  six  years;  and. 


1  See  preceding  chapter. 

^  Simdys  V,  Blodwell,  Jones,  B.  401. 

*  Per  ChanceUor  Kent,  in  Ck>0ter  v.  Marray,  5  Johni.  Ch.  R.  528. 

*  Referred  to  by  Lord  £ldon,  in  Foster  v.  Hodgson,  19  Yes.  180. 
«  Catlin  V,  8koiilding,  6  T.  B.  189. 
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iherefore,  the  observations  of  Lord  Kenyon  were  ratiher  extrajndi- 
cial.^  Other  English  authorities  would  much  favor  the  opposite  con- 
struction, that  the  exception,  as  to  merchants'  accounts  extends  to  no 
other  accounts  between  them,  than  those  in  relation  to  which  some^ 
thing  has  been  transacted  within  Ax  years.^  And  Lord  Hardwicke 
gives  an  opinion  on  the  subject,  which  is  not  reconcilable  with  that 
which  has  been  referred  to.  The  case  does  not  state  that  tiie  account 
concerned  merchandise  between  merchant  and  merchant^  but  he  ob- 
serves, ^^  that  it  was  a  pretty  difficult  construction  here  to'^pply  tiiat 
exception  in  the  statute  relating  to  merchants'  accounts.  It  is  not 
that  the  defendant  may  not  plead  the  statute,  in  all  cases  where  the 
account  is  closed  and  concluded  between  the  parties,  and  the  dealing 
and  transaction  over ;  it  was  not  the  meaning  to  hinder  that;  but  it 
was  to  prevent  dividing  the  account  Ijetween  merchants,  where  it  was 
a  running  account,  when,  perhaps,  part  might  have  begun  long  before, 
and  the  account  never  settled,  and  perhaps  there  might  have  been 
dealings  and  transactions  within  the  time  of  the  statute."  ^  Li  a  bill 
for  an  account  of  mercantile  accounts,  before  Lord  Norttdngton,  the 
defendant  set  up  the  statute  of  limitations,  and  his  lordship  observed, 
*^that  merchants'  accounts,  after  six  years'  total  discontinti&nce  of 
dealings,  were  as  much  within  the  statute  ms  other  accounts.  The* 
difference,"  he  said,  "  was,  that  a  continuance  afterwards  would  pre- 
vent the  statute  running  against  merchants'  accounts,  but  would  be  a 
bar  to  all  articles  before  six  years,  in  other  accounts."  ^  So,  in  a  bill 
for  an  account,  and  a  plea  of  the  statute,  with  an  averment  that  it 
was  not  a  merchants'  account,  before  Lord  Rosslyn,  it  was  held  by 
his  lordship,  that  the  meaning  of  the  exception  was,  that,  if  any  trans- 
action between  the  parties  took  place  witiiin  six  years,  none  of  the 
transactions  should  be  barred;  but  that,  when  aH  the  transactions 
were  over  six  years,  the  statute  might  be  pleaded,  as  well  to  mei> 
chants'  accounts  as  others ;  and  the  plea  was  allowed.^  Lord  Eldon, 
in  a  still  later  case,  viewed  the  point  as  still  tinsettied.^    In  this  case, 

^  So  considered  by  CiiaRcellor  Kent,  is  Cbster  v.  Hurray,  5  Johns.  Ch.  B.  522. 

a  Webber  v.  TiviU,  2  Saund.  124;  Bridges  v.  MitcheU,  Gilb.  Eq.  B.  224. 

>  He  accordlnglj  allowed  the  plea  of  the  statute.    Welford  v.  Liddle,  2  Ves.  400. 

*  Martin  v.  Heathcote,  2  Eden,  169. 

^  Crawford  v,  Liddle,  cited  by  the  counsel  in  Jones  v.  Fengiee,  6  Yes.  580,  where  the 
same  question  was  discussed,  but  the  cause  went  off  on  another  point  The  same  may 
be  said  of  Duff  v.  East  India  Company,  15  Yes.  198,  where  the  question  was  treated  as 
an  open  question,  but  the  Master  of  the  Bolls  decided  the  cause  on  other  grounds. 

0  Foster  V,  Hodgson,  19  Yes.  B.  180. 
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&e  bill  was  upon  an  open  and  running  account.  The  defendant  was 
a  banker,  an^  the  plaintiff  a  merchant.  There  was  no  settlement  or 
demand  for  twelve  years,  and  a  demurrer  was  put  iA.  founded  upon 
Ihe  statute  of  limitations.  Sir  Samuel  Bomillj,  among  others,  con- 
tended for  the  application  of  the  statute.  It  wa£i  observed,  that  a 
notion  had  prevailed,  that,  by  the  effect  of  the  exception  in  the  stat- 
ute, there  was  no  limitation  to  a  suit  upon  merchants^  accounts  ;  but 
that  the  meaning  was,  that,  if  the  last  item  in  the  account  was  within 
six  years,  that  preserves  all  the  preceding  items  of  debt  and  credit 
from  the  operation  of  the  statute.  Lord  Eldon  said,  that  the  bill  had 
no  alegation  that  the  foundation  of  the  suit  was  accoimts  relative  to 
merchandise  between  merchant  and  merchant.  He  did  not,  therefore, 
decide  the  question,  though  he  took  notice  of  the  conflicting  decisions, 
and  observed  that  the  doctrine,  upon  the  question,  whether  the  same 
law  that  applies  to  open  aecovnts  applied  also  to  merchants^  accounts^ 
was  not  to  be  reconciled. 

§  155.  But,  whatever  doubt  might  have  existed  in  England  for- 
merly, on  the  question,  whether  the  exception  as  to  merchants' 
accounts  applied  to  accounts  in  which  there  has  been  no  item,  on 
either  side,  for  more  than  six  years,  that  is  now  entirely  set  at  rest 
by  the  decision  in  the  House  of  Lords,  in  Robinson  y,  Alexander.^ 
That  was  a  case  brought  by  appeal  from  the  court  of  chancery,  being 
a  case  of  merchants'  accounts,  in  which  there  had  been  no  item,  on 
either  side,  for  a  period  greatly  exceeding  six  years  previous  to  the 
filing  of  the  bill.  The  defendant,  by  his  answer,  insisted  on  the  stat- 
ute of  limitations  as  a  bar  to  the  account  sought  by  the  bill ;  and 
there  is  no  doubt  it  would  have  been  a  bar,  if  the  exception  as  to 
merchants'  accounts  is  confined  to  cases  where  there  has  been  some 
item  of  accoimt  within  six  years.  The  Vice-Chancellor  held  the  case 
to  be  within  the  exception  in  the  statute,  and  the  House  of  Lords^. 
having  taken  time  to  consider,  affirmed  the  decree.^ 

§  156.  In  the  year  1796,  to  an  action  on  a  bond,  in  the  Supreme 
Court  of  Pennsylvania,  the  defendant,  by  way  of  set-off ^  offered  evr- 
dence  to  show,  that  after  the  execution  of  the  bond,  and  before  the 

^ • 

1  Robinson  v.  Alexander,  8  Bligh  (N.  S.),  R.  352. 

^  See  also,  opinion  of  the  conrt,  as  delivered  by  Baron  Parke,  in  Ing^ii  Vi  Haigh,  8 
Mees.  &  Wel«b.  (Ex.),  R.  781.  See  also,  Browne  on  Actions  at  Law,.  66;  Forbes  v, 
Shelton,  11  Con.  Eng.  Ch.  R.  466;  Crompt.  Mees. &Rosc.  R.  45;  8  Sim.Gh.R.  385. 
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commencement  of  the  suit,  the  plamtiff  had  become  indebted  to  him 
in  a  sum  exceeding  the  amount  of  the  bond,  upon  ai^  account  still 
remaining  unsetfled  between  them,  as  merchantfy  concerning  the  sales 
of  merchandise  made  by  tiie  plaintiff,  in  parts  bejond  sea,  as  agent 
BSii  factor  for  the  defendant.  To  the  admission  of  this  evidence,  the 
plaintiff  objected,  that  there  was  a  lapse  of  more  than  seventeen  years 
since  the  date  of  the  last  item  of  the  accounts,  and  no  proofe  given  of 
any  subsequent  demand  of  the  money  proposed  to  be  set  off,  and  that 
the  statute  of  limitations  was  a  bar.  The  court,  however,  were 
unanimously  of  opinion,  that  the  accounts,  on  which  the  set-off  had 
been  claimed,  were  not  ban^d ;  and  tiiat  the  common  pleas  hadtbne 
right  in  admitting  the  evidence  oflfered  by  the  defendant.^  Jkni  the 
Supreme  Court  of  New  Jersey,  in  the  year  1798,  also  held,  in  a  case 
where  the  parties  were  both  merchants,  and  the  accounts  between 
them  had  been  of  long  standing,  that,  although  the  last  item  was 
entered  more  than  six  years  before  the  action,  still  the  account  was 
not  barred  by  the  statute  of  limitations.^  In  this  case,  the  court  re- 
ferred to  the  opinion  of  Lord  Hardwicke-,  in  the  cafie  of  Welford  v. 
Liddle,  which  has  been  cited ;  and  diey  thought  that  this  opinion  was 
not  upon  the  point  in  controversy,  and  was  not  corroborated,  so  far 
as  their  knowledge  extended,  by  any  other  authority.^  In  favor  of 
the  opposite  ride  of  the  question,  we  have  a  more  modem  authority, 
in  the  Court  of  Chancery  of  the  State  of  New  York,  in  1821.* 
There  appeared  to  be  some  doubt,  in  this  case,  whether  the  demand 
was  concerning  the  trade  of  merchandise  between  merchant  and  mer- 
chant, within  the  meaning  of  the  exception.  But  Chancellor  Kent 
said,  if  it  were  admitted  to  be  a  case  of  merchandise  between  mer- 
chant and  merchant,  yet  the  sale  of  the  goods,  and  the  receipt  of  the 
proceeds  by  the  defendants,  and  their  accountability  for  them,  were 
all  prior  to  six  years  before  filing  the  bill ;  and  it  became,  he  said,  a 
very  serious  question,  whether  the  statute  does  not  apply  to  such  a 
case.  The  question,  he  said,  had  been  much  discussed,  and  had 
^ven  rise  to  contradictory  opmions  and  decisions,  and  seemed  not  to 
be  definitively  settled  at  Westminster  Hall,  even  to  this  day.    The 

^  S]dles  V,  Donaldson,  2  Dallas,  B.  264.    See  also,  Brown  v.  Agnew,  6  Scig.  & 

Watts  {Penp.),»  ^'  235. 

*  Franklin  i».  Camp,  1  Coxe  (N.  J.),  196. 

'  It  has  been  already  shown,  that  this  opinion  of  Lord  Hardwicke  has  been  oorrob- 
orated  by  £x>rd  Northington  and  Lord  Bosslyn. 

^  Coster  v.  Murraj,  5.  Johns.  Ch.  B.  522. 
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Chancellor  then  reviewed  the  before«mentioned  English  authorities  on 
the  subject,  and  referred  to  otiliers,  and  thought  the  weight  of  these 
authorities  was  very  much  in  favor  of  iJie  application  of  the  statute 
to  open  merehants^  accounts,  when  ihe  item  is  above  six  years  before 
the  commencement  of  the  suit.  Upon  an  appeal  to  the  Court  of 
Errors,  one  of  iiie  judges  expressed  himself  fully  of  opinion,  that  the 
accounts  and  concerns  of  the  parties  related  to  the  trade  of  merchan- 
dise between  merchant  and  merchant,  and,  on  that  accoimt,  were 
within  the  exception ;  and  he  concluded  his  remarks  thus  emphat- 
ically :  ^^  I  consider  such  of  the  English  decisions  as  contravene  the 
construction  I  have  given  to  the  statute,  as  little  better  than  judicial 
tisurpation  of  legislative  authority."  ^  In  the  Court  of  Appeals  of 
South  Carolina,  in  1826,  the  court  were  inclined  to  adhere  to  the 
inclination  of  Chancellor  Kent,  in  the  case  last  mentioned,  and  thought 
i&e  weight  of  authority  was  in  favor  of  the  rule  that  merchants' 
accounts  are  barred  if  there  is  no  item  within  tiie  time  limited,  though 
tiiey  admitted  there  were  respectable  authorities  opposed  to  it.  The 
court  did  not,  however,  decide  the  pmnt,  but  observed,  that  they  saw 
no  good  reason  why  merchants  and  factors,  after  all  dealing  between 
them  had  ceased,  should  not  as  well  be  entitled  to  the  protection  of 
the  statute  as  other  persons.  They  were  as  liable,  the  court  reasoned, 
to  the  loss  of  papers  and  vouchers  as  other  persons ;  and  that  all  the 
reasofiy  which  led  to  the  passage  of  such  an  act  as  the  statute  of  lim- 
itations, would  seem  to  require  that  they  should  have  the  benefit  of 
it.» 

^  157.  To  come  down  to  a  later  period :  In  the  Supreme  Court  of 
Massachusetts,  in  an  action  by  an  executor,  the  defendant  pleaded 
non  assumpsit  within  six  years,  and  the  plaintifi*  replied  that  the  tes- 
tator and  defendant  were  merchants,  the  defendant  residing  in  Bor- 
deaux, in  France,  and  the  testator  in  Boston ;  and  tiiat  the  cause  of 
action  arose  out  of  the  mutual  dealings  and  accounts  of  the  defendant 
and  the  testator  as  merchants,  and  wholly  concerned  the  trade  of  mer- 
chandise carried  on  between  them.  Upon  demurrer,  the  court,  after 
adverting  to  the  great  diversity  of  opinion  there  had  been  as  to 
whether  or  not  mutual  accoimts  between  merchants  came  within  the 


1  Mnrmj  v.  Coctor,  20  Johns.  (N.  Y.),  R.  576.    See  Eimball  v.  Brown,  7  Wend. 
(N.  Y.),  R.  322. 
«  Van  Rhyn  v.  Vincent,  1  M'Cord  (S.  C),  Ch.  R.  310. 
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atatute  of  limitations  if  there  were  none  of  the  items  within  six  years, 
decided,  that  the  statute  could  not  be  pleaded  in  bar  to  an  action 
upon  an  open  account  ^^  concerning  the  trade  of  merchandise  between 
merchant  and  merchant,  if  there  were  none."  ^'  As  the  language  of 
the  statute,"  say  the  court,  ^^  is  clear,  we  shall  ground  our  decision 
upon  it."  They  say,  further,  '^  The  words  are, '  all  actions  of  account 
and  upon  the  case,  other  than  such  accounts  as  concern  the  tiude  of 
merchandise  between  merchant  and  merchant,  their  factors  and  ser- 
vants,' shall  be  commenced  within  the  time  limited.  Such  accounts, 
4lien,  are  not  at  all  within  the  statute.  This  is  the  most  natural  con- 
struction, and,  indeed,  the  only  one  which  the  words  will  allow."  ^  In 
a  subsequent  case,  between  the  parties  in  the  same  court,  the  question 
was  presented,  whether  the  demand  sued,  if  originally  a  merchant's 
account,  had  not  ceased  to  retain  that  character.  It  was  insisted, 
that  the  death  of  the  testator,  more  than  six  years  before  the  com- 
mencement of  the  suit,  closed  the  account  between  the  parties,  so 
4ihat,  from  that  time,  the  balance  then  existing  became  liable  to  the 
operation  of  the  statute  of  limitations,  like  an  account  stated;  which, 
according  to  all  the  authorities,  ceases  to  be  a  merchant's  account,  so 
far  as  respects  the  exception  in  the  statute.  Parker,  0.  J.,  consid- 
ered there  was  no  authority  for  this  distinction,  or  for  deciding,  that 
the  death  of  one  of  the  parties,  the  account  remaining  unsettled, 
should  so  change  the  nature  of  the  demand,  as  to  take  it  out  of  the 
exception  in  the  statute.* 

A  corresponding  decision  has  been  made  by  the  Supreme  Court  of 
the  State  of  Maine,  in  which  the  court  held,  that  whatever  tiie 
•**  accounts  "  are,  which  were  intended  to  be  described  by  the  excep- 
tion in  the  statute,  namely,  '^  other  than  such  accounts  as  concern  the 
trade  of  merchandise  between  merchant  and  merchant,  their  factors 
and  servants,"  they  are  in  express  terms  excluded  from  the  operation 
of  the  restraining  clause :  and  as  effectually  as  if  they  had  been  con- 
tained in  a  proviso  at  the  end  of  the  section,  declaring,  that  as  to 
such  accounts,  the  statute  should  have  no  operation  or  effect  whatever. 
This  decision  is  accompanied  and  sustained  by  a  learned  and  elaborate 
review  of  English  and  American  authorities.^ 

In  the  State  ^{  Mississippi,  in  the  Court  of  Errors  and  Appeals, 

1  Bass,  Exocutor,  v.  Boss,  6  Pick.  (Mass.),  K.  364. 

3  8  Ibid.  187. 

•  M'Clellan  r.  Crofton,  6  Greenl.  (Mo.),  B.  308. 
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tiie  plaintiff  in  the  case  of  Fox  v.  Smidi,^  replied  that  the  cause  of 
action  was  an  account  between  merchant  and  merchant,  concerning 
the  trade  of  merchandise.  The  replication  the  court  held  to  be  a 
good  one,  where  the  parties  are  both  merchants  at  the  time  the  cause 
of  action  accrued,  if  the  account  be  unsettled,  current,  and  mutual ; 
that  is,  if  it  arose  in  a  ^^  mutual  or  alternate  course  of  dealing,  con- 
ttsting  of  debts  and  credits,"  and  must  also  have  origuiated  in  ^^  arti- 
des  of  merchandise." 

§  168.  As  to  the  construction  of  the  Federal  Courts :  In  the  Su- 
preme Oourt  of  the  Unil^  States,  in  the  year  1809,  the  defendant 
pleaded  the  statute  of  limitations  to  an  action  of  assumpsit  far  goods 
sold  and  delivered^  and  for  the  Hre  of  a  slave.  To  avoid  this  plea, 
the  plaintiff,  in  his  replication,  relied  on  an  accoimt  current  of  trade 
and  merchandise,  had  between  the  plaintiff  and  defendant,  as  met- 
€^nts.  To  this  replication  was  a  rejoinder,  that  in  1799,  all  ac- 
counts between  the  parties  ceased,  and  that  no  accounts  had  existed 
or  been  continued  since.  It  was  contended,  on  the  part  of  the  plain- 
tiff in  error,  that  the  exception  in  the  statute  in  &yor  of  merchants' 
accounts  applied  onlj  to  current  accounts,  where  some  of  the  items 
are  beyond,  and  some  within  the  time  of  limitation ;  and  that  if  all 
dealing  between  the  parties  had  ceased  during  tbe  time  prescribed 
by  the  statute,  the  whole  account  was  barred.  And  it  was  also  con- 
tended, that  the  replication  was  repugnant  to  the  deckcration,  for  that 
money  due  for  &e  hire  of  a  slave,  could  not  be  on  an  account  current 
oi  trade  and  merchandise,  Marshall,  Ch.  J.,  who  delivered  the  opin- 
ion of  the  court,  held,  tiiat  it  was  not  necessary  that  any  of  the  items 
should  come  within  the  time  of  limitation ;  and  that  the  replication 
was  not  repugnant  to  the  declaration.  No  reasons  were  ^ven  by  the 
chief  justice,  and  no  authorities  were  referred  to  by  him.*  That  mer- 
chants' accounts  were  not  barred,  was  a  construction,  the  same  court 
afterwards  said,  in  Toland  v.  Spring,^  growing  out  of  the  very  pur- 
pose for  wUch  the  exception  was  enacted,  which  was  to  prevent  the 

« 

^  Fox  V,  Smith,  6  How.  (Missis.),  B.  346,  347.  See  also,  Davis  v.  Tieman,  2  id. 
786. 

>  Mandeville  v.  Wilson,  5  Cranch,  R.  15.  The  statute  of  limitations  of  Yii^ginia,* 
which,  it  seems,  was  pleaded  in  this  case,  so  far  as  it  relates  to  the  exception  concerning 
merchants'  accounts,  is  precisely  like  the  English  statute  of  21  Jac.  1. 

*  Toland  v.  Spi-ing,  12  Peters  (U.  S.),  B.  300.  And  see  also,  Spring  v.  Executors' 
of  Gray,.  &  id*  151. 

13* 
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injustice  and  injury  wbich  would  result  to  merchants  having  trade 
with  each  other,  or  dealing  with  factors,  and  living  at  a  distance,  if 
the  act  of  limitations  were  to  run,  where  their  accounts  were  open 
and  unsettled ;  where,  therefore,  the  balance  was  unascertained,  and 
where,  too,  the  state  of  the  accounts  might  be  constantly  fluctuating 
by  continual  dealing  between  the  parties. 

• 
'  §  159.  Though  merchants'  accounts  are  not  barred  by  the  statute^ 
yet  after  the  lapse  of  twenty  years^  it  is  evident  that  they,  like  spe« 
cialties,  may  be  presumed  to  have  been  settled.  And  it  is  manifest^ 
that  where  any  account,  with  the  exception  of  one  item  on  the  debit 
side,  and  one  on  the  credit  side,  has  existed  more  than  twenty  years 
before  action  brought,  the  item  on  the  debit  side  cannot  be  considered 
as  reviving  and  ^^  drawing  down "  the  account,  especially  if  it  be  a 
small  item,  not  apparently  of  a  mercantile  character ;  and  more  espe- 
cially  if  the  defendant  has  ceased  to  be  concerned  in  trade.  ^ 

§  160.  Allowing  that  an  account  is  such  an  one  as  concerns  the 
trade  of  merchandise,  between  merchant  and  merchant,  yet  it  must 
be  current^  and  rmjitual  or  reciprocal^  agreeably  to  the  rule  to  be  de- 
duced from  the  authorities  cited  in  the  preceding  chapter ;  and  so  what 
was  advanced  in  duit  chapter  in  respect  to  the  running  of  the  statute 
against  the  balance  when  stated  and  acknowledged,  will  equally  apply 
to  accounts  between  merchants.^  G^ie  doctrine,  as  laid  down  by  Mr. 
J.  Dennison,  in  Cotes  v.  Harris,^  that  the  clause  in  the  statute  of 
limitations  about  merchants'  accounts,  extended  only  to  cases  where 
there  were  mutual  accounts  and  reciprocal  demands,  will  be  found  to 
lie  at  the  foundation  of  all  the  cases.^ 

§  161.  As  to  the  question,  what  are  merchxi^  accounts,  and  what 

• 

i  Hancock  v.  Cook,  18  Pick.  (Mass.),  R.  30. 

a  [Brown  v.  CuUen,  7  Barr  (Ponn.),  281 ;  Thompson  w.  Fisher,  13  Penn.  St.  (1  Har- 
rifl),  310;  Breckenridge  v.  Baltzell,  1  Smith  (Ind.),  217.] 

,»  Cotes  V.  Harris,  Bull.  N.  P.  149. 

^  Accounts  between  two  parties  do  not  form  merchants'  accounts  widiin  the  excep- 
tions, if  tliey  bo  not  mutual  as  weU  as  current,  unless  there  be  an  implied  agreement^ 
that  one  shall  be  sot  off  against  the  other ;  unless  in  fact,  an  action  of  account,  or  case 
for  not  accounting,  will  lie ;  therefore,  mere  cross  demands  between  strangers  are  not 
within  the  exception.  Browne  on  Actions  at  Law,  65,  and  Cottam  and  another  v. 
Partridge,  C  P.  4  Man.  &  Grang.  B.  290  (Easter,  1842).  And  see  Moore  v.  Strong, 
1  Bing.  N.  C.  441. 
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aocounts  concern  merehandiae  within  the  meaning  of  the  statate,  it 
was  one  upon  which  the  decision  entirely  depended,  in  the  case  of 
Spring*  V.  Executors  of  Gray,  in  the  Supreme  Court  of  the  United 
States.^  It  arose  under  the  statute  of  limitations  of  Maine,  as  copied 
firom  ike  statute  of  James,  and  its  words  are,  ^'  all  actions  of  account 
and  upon  the  case,  other  than  such  accounts  as  concern  the  trade  of 
merchandise  betwe^  merchant  and  merchant,  their  factors  or  ser- 
vants, &c.,  shall  be  commenced."  The  case  was  removed  from  the 
Circuit  Court  of  the  United  States,  for  the  district  of  Maine,^  in 
which  tibe  plaintiffB  had  replied  to  the  defendants'  plea  of  non-as- 
sumpsit, that  the  accounts  and  promises  mentioned  in  the  declaration 
arose  firom  such  accounts  as  concern  the  trade  of  merchandise  be- 
tween merchant  and  merchant,  their  factors  and  servants ;  and  issue 
was  jomed  on  the  replication.  The  facts  were:  The  master  of  a 
ship,  who,  with  other  members  of  a  mercantile  house,  were  owners  of 
the  vessel  which  he  commanded,  with  the  approbation  of  the  firm, 
signed  a  bill  of  lading  to  deliver  certain  articles  of  merchandise,  the 
property  of  the  shipper,  at  the  port  of  destination  of  the  vessel, 
^^  firei^t  to  be  paid  for  the  goods,  as  per  agreement  indorsed."  The 
agreement  indorsed,  was,  that  the  owners  of  the  ship  should  have,  as 
tiie  fireight  of  the  ship,  one  half  of  the  net  profits  on  the  proceeds  of 
the  goods,  which  were  to  be  invested  in  a  return  cargo,  to  be  con- 
signed to  and  sold  by  the  shipper.  The  proceeds  of  the  outward 
cargo  were  received  by  the  shipper,  part  in  goods,  and  part  in  money ; 
a  portion  of  the  cargo  having  been  left  unsold  by  the  vessel  where 
they  were  dehvered.  The  tran%<iction  was  rnctde  tiie  9iuhject  of  an.ao- 
counJt  current^  by  the  owners  of  the  vessel  with  the  shipper  of  the 
goods,  and  a  large  balance  was  claimed  to  be  due  to  them  on  the  said 
account.  The  shipment  was  made  in  May,  1810 ;  and  in  May,  1829, 
a  suit  was  instituted  for  the  recoveiy  of  the  balance,  stated  to  be  due 
on  an  accoimt  current.  The  defendants  (the  executors  of  the  ship- 
per) pleaded,  and  the  plaintiffs  replied  as  above  mentioned.  The 
plsdnti£&  admitted  that  they  had  no  other  cause  of  action  than  such  as 
arose  from  the  bill  of  lading,  and  the  contract  indorsed  thereon.  It 
was  held,  that  the  bill  of  lading  and  the  contract  were  not  sufficient 
to  maintain  the  issue  joined  on  the  part  of  the  plaintiffs,  in  respect  to 
the  replication  of  merchants*  accounts.     Marshall,  Ch.  J.,  who  gave 

1  6  Peters  (U.  S.),  E.  151. 
>  5  Mason's  (Cir.  Co.),  B.  505. 
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^e  opbion  of  the  court,  said,  ^that  ihe  pTaintiflh  and  defendants 
were  undoabtedlj  both  merchants,  but  the  former  were  likewise  ship^ 
owners.  They  were  the  proprietors  of  ^vessels  which  they  hired  tb 
others  for  freight.  A  charter-party,  a  contract  by  which  the  owner 
lets  his  yessel  to  another  for  freight,  he  said,  does  not  change  its  cfaar^ 
acter,  because  the  parties  happen  to  be  merchants.  It  is  a  speciat 
contract,  whereby  a  compensation  is  stipulated  fof  a  service  to  be  per- 
formed, and  not  an  account  concerning  the  trade  of  merchandise.  It 
is  no  more  an  ^^  accouTU^^  and  no  more  connected  with  ^^  the  trade  of 
merchandiee^^  than  a  bill  of  exchange,  or  a  contract  for  the  rent  of  a 
house,  or  the  hire  of  a  carriage,  or  any  other  single  transaction  which 
might  take  place  between  individuals  who  happened  to  be  merchants* 
An  entry  of  it  on  the  books  of  either  could  not  change  its  nature,  and 
convert  it  from  an  insulated  transaction  between  individuals,  mto  an 
account  concerning  the  trade  of  merchandise  between  merchant  and 
merchant.  This  must  depend  on  the  nature  and  character  of  the 
transaction,  not  on  the  book  in  which  either  party  may  choose  to  enter 
a  memorandum  or  statement  of  it.  K  the  court,  the  learned  judge 
remarked,  were  to  decide  the  case  on  the  wcnxls  of  the  statute,  they 
should  not  think  that  the  pkintifi  had  brought  themselves  within  the 
exception.  They  should  not  consider  the  action  as  founded  on  ^'  such 
an  account  as  concerns  the  trade  of  merchandise  between  merchant 
and  merchant."  ^ 

§  162i  Demands  for  money  growing  o\it  of  the  trade  of  merchan- 
dise between  merchants,  may  form  a  part  of  their  mutual  dealings ;  ^ 
but  the  exception  cannot  be  applied  to  transactions  between  hanking 
institutions,  for  they  are  embraced  neither  by  the  letter  nor  the  spirit 
of  the  saving.  Moreover,  the  interest  of  such  institutions,  as  weU  as 
of  the  public,  requires  that  liquidation  of  balances  between  banks, 
should  be  regular  and  frequent.^ 

^  [So  an  account  between  two  joint  owners  of  a  Tessel  was  held  not  to  be  an  account 
between  merchant  and  merchant,  or  relating  to  the  trade  of  merchandise,  within  tho 
meaning  of  the  statute.  Smith  v.  Dawson,  10  B.  Mon.  (Ken.),  112.  Nor  is  an  ac- 
count between  partners.  Manchester  v.  Matthewson,  3  B.  I.  87 ;  Leavitt  v.  Gooch,  12 
Texas,  95.  Nor  is  a  single  transaction  between  two  merchants  within  the  exception. 
Marseilles  v.  Kenton,  17  Fenn.  St.  238.  Nor  is  an  account  with  several  debits  for 
goods,  and  one  credit  of  cash,  such  an  account.    McCuUoch  v.  Judd,  20  Ala.  703.] 

9  Bass  V.  Bass,  8  Pick.  (M^.),  B.  187;  M'ClelUn  v.  Croften,  6  Greenl.  (Me.),  B. 
308. 

>  Fanners  and  Meefaanics  Bank  v.  Planten  Bank,  10  Gill  &  Johns.  (Md.),  B.  443. 
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§  163.  In  Foster  v.  Hodgdon  ^  (where  it  appears  that  the  dealings 
were  between  merchants  on  the  one  side,  and  bankers  on  the  other), 
Lord  Mdon  makes  the  obsenration :  ^^  This  bill  has  no  allegation,  that 
Hie  foundation  of  the  suit  is  accou&ts  between  merchants  relative  to 
merchandise  between  merchant  and  merchant,  unless  it  is  considered 
as  alleging,  that,  by  implication,  from  the  statement  of  the  character 
m  which  the  plaintiflb  stood,  and  the  business  carried  on."  And  his 
lordship  considered  that  that  inference  could  not  be  drawn.  This  ob- 
servation was  cited  by  the  Vice-Chancellor,  in  Forbes  v.  Skelton,^  as 
an  authority  in  deciding,  that  the  account  kept  by  the  joint  owners  of 
a  plantation  in  Java,  which  they  worked  in  copartnership  with  certain 
merchants  and  agents  at  Bombay,  to  whom  they  became  largely  in* 
debted,  in  respect  of  moneys  advanced  and  paid  for  their  use,  was 
not  a  mercantile  account  within  the  meaning  of  the  exception  in  the 
statute^ 

§  164.  Accounts  between  one  partner  and  another,  for  a  settle- 
ment of  the  partnership  accounts,  do  not  concern  the  trade  of  .mer- 
chandise between  merchant  and  merchant,  and  are  not  embraced  by 
the  exception  in  the  statute ;  ^  and  it  wajs  held,  in  a  suit  in  equity, 
by  an  executor  of  one  partner  against  the  survivor  for  an  account, 
that  it  did  not  concern  merchants'  accounts,  and  so  was  not  within  the 
exception  in  the  statute,  respiting  such  accounts.^ 

^  165.  It  seems,  indeed,  very  clear,  as  it  has  been  declared,^  that 
the  parties  must  both  be  merchants  at  the  time  of  action  accrued ; 
that  the  account  must  be  a  mutual  or  reciprocal  one,  consisting  of 
debts  and  credits;  and  that  it  must  have  origmated  in  articles  of 
merchaadise. 


1  Poster  r.  Hodgdon,  19  Ves.  R.  180.  • 

*  Forbes  v.  Skelton,  8  Simmons,  R.  335,  and  11  Eng.  Con.  Ch.  R.  466. 
»  Coaltcr  r.  Coalter,  1  Rob.  (Va.),  R.  7,  cited  in  3  Am.  Law  Mag.  210. 

*  Codman  r.  Rogers,  10  Pick.  (Mass.),  R.  112. 
'•  Pox  t;.  Piske,  6  How.  (Missis.),  R.  328. 
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CHAPTER   XVI. 

TRUSTEES  or  PERSONAL  PROPERTY  GENERALLY. 

§  166.  Trusts,  in  their  strict  and  technical  sense,  are  known  only 
in  equity ;  and  falling,  as  they  do,  in  such  a  sense,  within  the  pecul- 
iar and  exclusive  jurisdiction  of  a  court  of  equity,  the  doctrine  has 
been  long  established,  that  so  long  as  they  subsist  they  cannot  be 
reached,  as  between  trustee  and  cestui  que  trusty  by  the  statute  of 
limitations.  The  doctrine,  says  Mr.  Justice  Story ,^  seems  to  be  ad- 
mitted ever  since  the  great  case  of  Cholmondeley  v.  Clinton.^  It  wilj 
be  found  learnedly  and  elaborately  discussed  by  Chancellor  Kent,  in 
the  notable  case  of  Kane  v.  Bloodgood,^  by  which  it  appears  that  it 
has  had  the  full  support  of  Lord  Macclesfield  and  of  Lord  Hardwicke 
and  his  successors,  in  a  series  of  decisions.  The  equitable  principle 
upon  which  the  doctrine  is  foimded  is  succinctly  stated  by  Lord 
Redesdale,  when  Chancellor  of  Ireland.  "  If  a  trustee,"  he  says, 
^'  is  in  possession  and  does  not  execu{e  his  trust,  the  possession  of 
the  trustee  is  the  possession  of  the  cestui  que  trust;  and  if  the  only 
circumstance  is,  that  he  does  not  perform  his  trust,  his  possession 
operates  nothing  as  a  bar,  because  his  possession  is  according  to  his 
tiUe.^^  *  To  exempt  a  trust  from  the  bar  of  the  statute,  it  must  bo 
first  a  direct  trust,  second,  it  must  be  of  the  kind  belon^g  exclu- 
sively to  the  jurisdiction  of  a  court  of  equity,  and  third,  the  question 
must  arise  between  the  trustee  and  the  cestui  qus  trust,^ 


1  Baker  v.  Whiting,  3  Sumn.  (Cir.  Co.),  R.  486. 

«  Cholmondeley  v.  Clinton,  2  Jac.  &  Walk.  Ch.  R.  1. 

»  Kane  v.  Bloodgood,  7  Johns.  Ch.  (N.  Y.),  R.  90 ;  [Shibla  v.  Ely,  2  Halst.  (N.  J.), 
Ch.  181 ;  Zacharias  v.  Zacharias,  S3  Penn.  St.  452]. 

^  Hovenden  v.  Lord  Annesley,  2  Scho.  &  Lef.  Ch.  R.  607.  And  see  po8t,  as  to  the 
effect  of  possession  of  land,  as  between  trostee  and  ceshd  que  trust;  and  Trevost  v. 
Grata,  6  Wheat.  (U.  S.),  R.  481. 

»  Lyon  V.  Marclay,  1  Watts  (Penn.),  R.  275  ;  [White  v.  White,  1  Md.  Ch.  Dec.  53 ; 
Thomas  v.  Brinsfield,  7  Ga.  154  ;  Tinnen  v.  Mebane,  10  Texas,  248.  But  it  has  been 
recently  held,  in  Mississippi,  that  the  stockholder  of  a  bank,  who  has  not  paid  his  sab- 
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§  167.  It  was  in  accordance  with  the  principle  stated  by  Lord 
Bedesdale,  and  upon  the  concluaons  arrived  at  from  the  above  men- 
tioned case  of  Kane  v.  Bloodgood,  and  &om  the  case  of  Decouche  v, 
Savader,^  Goodrich  v.  Pendleton,^  and  Coster  v.  Murray,^  in  the 
Conrt  of  Chancery  of  the  State  of  New  York,  that  the  chancellor  of 
New  Jersey  decided,  that  where  A.  executed  a  power  of  attorney  to 
J.  W.,  and  thereby  placed  her  whole  property  at  the  proposal  of  the 
attorney,  with  ftiU  power  to  collect  her  choses  in  action,  and  to  make 
sale  of  her  goods  and  chattels,  and  out  of  the  principal  as  well  as  in- 
terest of  the  proceeds,  to  maintoin  and  support  her,  with  a  provision 
that  J.  W.  should  account  when  required,  —  it  was  a  direct  trust,  to 
which  a  plea  of  the  statute  was  not  applicable.^  The  statute  cannot 
be  pleaded  by  trustees  in  answer  to  a  charge  of  breach  of  trust,  to 
defend  them  from  the  consequences  of  neglecting  their  duty  in  hav- 
ing sold  an  estate  charged  with  the  payment  of  a  sum  of  money, 
withdht  satisfying  that  demand.  The  defendants,  the  trustees,  were 
stakeholders  of  a  fund,  with  knowledge  of  the  claims  which  existed 
against  it,  and  that  was  averred  in  the  bill,  as  well  as  that  they  had 


scription,  is  in  the  nature  of  a  trnstee  for  the  amount  due  from  him,  and  cannot  plead 
^e  statute  of  limitations  in  bar  to  a  bill  by  a  creditor  of  the  bank  to  subject  the  amount 
to  lus  debt.  At  all  events,  the  statute  does  not  begin  to  run  till  the  bank  ceases  to  elect 
a  directory.  Payne  v,  BuUard,  23  Missis.  (1  Cush.),  88.  And  where  property  is  held 
in  trust  for  another,  subject  to  the  decision  of  a  claim  in  suit  against  the  cestui  que  trust, 
the  statute  does  not  begin  to  run  against  the  cestui  que  trust  till  the  final  settlement  of 
the  suit.  Soggens  v.  Heard,  31  Miss.  (2  George),  426.  And  if  a  sheriff  and  a  judg- 
ment creditor  hold  money  in  trust  to  pay  over  to  other  creditors  who  have  appealed 
from  the  judgment,  they  cannot  avail  themselves  of  the  bar  of  the  statute.  Gay  v.  Ed- 
wards, 30  Miss.  (1  George),  218.] 

1  Decouche  v.  Savatier,  3  Johns.  (N.  Y.),  Ch.  R.  216. 

'  Goodrich  v.  Pendleton,  id.  887. 

*  Coster  V.  Murray,  5  id.  522.  The  well-established  doctrine,  in  the  courts  of  chan- 
cery of  Sondt  Cttro^na^  based  on  tiie  authority  of  the  English  c4iancery,  is  that  the 
statute  of  limitations  will  not  bar  a  demand  growing  out  of  a  direct  trust,  but  will  a 
demand  arisiag  out  of  a  trust  raised  by  implication  of  law.  Burfaam  v.  James,  1  Speer 
(S.  C),  £q.  B.  375.  The  following  cases,  iu  the  same  State,  are  cited :  Alexander  v. 
WUIuuns,  i  Hill  (S.  C),  R.  522;  Mnssey  v,  Mussey,  2  HiU  (S.  C.)i  Ch.  R.  496; 
Tucker  o.  Tncker,  1  M'Coid  (S.  C),  Ch.  R.  176;  MiUer  v.  Mitchell,  BaiL  (Conrt  of 
Appeals,  S.  C),  437;  [Presley  v.  Davis,  7  Rich.  Eq.  (S.  C),  105].  In  Massachn- 
•Btls,  Famam  v.  Bzooks,  9  Pick.  (Mass.),  R.  212.  In  Pennsylvania,  Finney  v.  Coch- 
mn,  1  Watte  &  Seig-  (Penn.),  R.  118;  Walker  v.  Walker,  16  Seig.  &  Rawle  (Penn.), 
R.  379;  Lyon  v.  Marday,  supra;  [McDowell  v.  Goldsmith,  6  Md.  319;  Prewett  v. 
Bttckinfi^am,  28  Miss.  (6  Cosh.)  92;  Paff  v.  Kenney,  1  Bradf.  (N.  Y.),  1 ;  Carter  u. 
Bennett,  6  FUk  214;  Manton  «.  Titsworih,  18  B.  Mon.  (Ky.),  582]. 

«  AdministralDa  of  Allen  v.  Wooley,  1  Gieen  (N.  J.),  Ch.  R.  209. 
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recognized  the  plaintiff's  clium.^  The  statute  does  not  run  against 
the  creditor  of  a  bankrupt,  as  a  commission  of  bankruptcy  constitutes 
a  trust  for  all  the  creditors.  This  was  held  by  tiie  Master  of  the 
Bolls,^  and  afterwards  on  appeal,  the  decision  was  confirmed  by  the 
Lord  Chancellor,^  who  said,  that  the  effect  of  the  commission  clearly 
was  to  vest  the  property  in  the  assignees  for  the  benefit  of  the  cred>* 
tors ;  and  that  they,  therefore,  were  in  fsbct  trustees ;  and  tiiat  it  is 
an  admitted  rule,  that  unless  debts  are  already  barred  by  the  statute 
of  limitations  when  the  trust  is  created,  they  are  not  afterwards 
affected  by  lapsp  of  tune.  The  prin^le  has  been  lately  applied  to 
the  insolvent  act  of  Massachusetts.  The  statute  does  not  run  against 
a  claim  upon  an  insolvent  debtor,  after  the  publication  of  the  messen- 
ger's notice  of  the  issuing  of  a  warrant  against  the  debtor,  under 
statute,  1838,  c.  163.  A  claim,  not  barred  by  that  statute  when  such 
pubhcation  is  made,  may  be  proved  at  a  meeting  of  the  creditors,  held 
after  it  would  otherwise  have  been  barred.*  • 

§  168.  The  most  common  mode  of  creating  direct  trusts,  not  cog- 
nizable at  law,  is  by  the  appointment  and  qualification  of  executcnrs 
and  administrators.  Executors  who  are  precluded  from  taking  bene- 
ficially, and  administrators  claiming  merely  as  such,  cannot,  by  virtue 
of  lapse  of  time  merely,  set  up  a  title  to  the  general  residue.  Being 
simply  and  technically  trustees,  there  is  no  principle  of  equity,  which, 
upon  that  single  consideration,  can  admit  of  their  holding  to  the 


1  Milnes  v,  Cowley,  4  Price  (Ex.),  R.  103. 

3  Ex  parte  Ross  in  re  Coles,  2  Glyn.  &  Jam.  R.  46  (in  1825). 

»  Ibid.  330,  (in  1827). 

*  Minot  V,  Thacher,  7  Met.  (Mass.),  R.  348.  It  seems  that  after  an  insolvent  debtor 
made  an  assi^ment  of  his  property,  ander  statute  1836,  c.  238,  the  statute  of  limita- 
tions ceased  to  run  Against  the  claims  of  those  who  were  his  czeditors  at  the  time  of 
t^e  assignment.  Willard  v.  Clark,  id.  435.  [Prescription  is  interrupted  by  a  cessto 
banarum  made  by  the  debtor.  West  v.  Creditors,  &c.,  1  La.  Ann.  R.  365.  And  see 
Heckert's  Appeal,  24  Penn.  St.  482.  Nor  is  the  statute  applicable  to  die  account  of  a 
guardian  against  his  ward,  while  the  relation  subsists ;  and,  after  its  termination,  lapse 
of  time  will  not  bar  the  guardian's  claim  where  the  delay  is  sufficiently  explained  by 
the  curcumstanoes  of  the  case.  Kimball  v,  Ives,  17  Vt.  430 ;  Mathes  v,  Bennett,  1  Pos- 
ter (N.  H.),  204.  By  the  Rev.  Stat,  of  Massachusetts,  Chap.  68,  ^  20,  where  assets 
come  into  the  hands  of  the  administrator  of  an  insolvent  estate  after  the  closing  of  the 
commission  of  insolvency,  the  commission  may  be  opened,  and  the  claim  of  a  creditor, 
in  whose  favor  the  commission  is  thus  opened,  is  not  barred  by  any  of  the  statutes  of 
limitation  in  consequence  of  the  lapse  of  time  subsequent  to  the  closing  of  the  first  com* 
mission.    Ostram  o.  Curtis,  1  Cush.  (Mass.),  461 ;  Sharts  v.  Same,  id.] 
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exclusion  of  the  parties  beneficiallj  entitled.^  In  the  ecclesiastical 
courts,  which,  in  England,  have  had  jurisdiction  of  personal  legacies, 
a  plea  of  the  statute  has  not  been  heard  of;  nor  have  the  courts  of 
common  law  interfered  to  coerce  their  reception  of  it.  Chancery, 
which  took  cognizance  of  legacies  when  charged  on  land,  or  where 
the  jurisdiction  was  incidental  to  some  other  species  of  relief,  and  has 
latterly  almost  engrossed  them,  adopted  the  same  rule.^  The  reten- 
tion of  the  funds,  according  to  the  principle  as  above  stated  by  Lord 
Bedesdale,  supplies  no  argument,  inasmuch  as  that  is  consistent  with 
the  character  tibey  sustain,  and  does  not,  in  consequence,  excite  any 
suspicion  of  an  intention  to  appropriate  the  funds.'  Though  they 
have  tiie  legal  right  to  the  possession  of  the  personal  estate,  it  is  for 
tiie  purpose  of  lawfully  admimstering  it  for  the  benefit  of  all  con- 
cerned; but  very  far  fron^  the  purpose  of  concealing  it  &om  the 
knowledge  of  those  persons,  and  clandestinely  appropriating  it  to  their 
own  use  in  violation  of  their  duty.  In  such  cases  of  extreme  delin- 
quency, and  gross  breach  of  faitii,  they  may  be  held  to  answer  under 
oath  to  the  proper  tribunal  (a  court  of  probate),  respecting  their 
appointment,  the  nature  and  value  of  the  property  of  which  the  testa- 
tor or  intestate  died  possessed,  after  the  lapse  even  of  thirty  years 
since  the  transactions  inquired  into.^-   So  the  claim  of  a  widow  for 


^  Arden  r.  Arden,  1  Johns.  (N.  Y.),  Ch.  B.  314;  Deoonche  v.  Savatier,  3  id.  316; 
Dnnden  v.  GaskUl,  2  Teates  (Fenn.),  R.  271 ;  Ward  v,  Ruder^  2  Harr.  &  McHen. 
(Md.),  R.  154;  DUlebaogh's  Estate,  4  Whart.  (Penn.)^  R.  177. 

*  Per  Sergeant,  J.,  in  Thompson  v,  M'Gaw,  2  Watts  (Penn.),  B.  161.  See  also, 
opinion  of  Washington,  J.,  in  Wisner  v.  Bamet,  4  Wash.  (Cir.  Co.),  B.  631. 

*  Kane  v,  Bloodgood,  7  Johns.  (N.  T.),  Ch.  B.  90. 

*  O'Dee  V,  McCrate,  7  Greenl.  (Me.),  B.  467.  The  original  complaint  made  to  the 
jodge  of  probate,  upon  which  the  decree  appealed  from  was  passed,  is  founded  upon  the 
twenty-fourth  section  of  the  statute  of  1821,  by  the  first  paragraph  of  which,  each  judge 
of  probate  within  his  county  is  empowered  to  call  before  him  and  examine  on  oath  any 
person  suspected  by  an  executor,  administrator,  heir,  &c.,  of  haying  concealed,  &c.,  any 
of  the  money,  goods,  or  chattels,  left  by  the  testator  or  intestate.  The  same  section 
pvoTides,  that,  on  his  refusal  to  be  examined  and  answer,  the  judge  of  probate  may 
commit  him  until  he  shall  consent  to  be  examined.  In  the  case  of  the  Selectmen,  &c. 
V.  Boylston  (4  Mass.  B.  318),  the  court  thought  it  questionable  whether  an  executor  or 
administrator  could,  under  any  circumstances,  be  liable  to  an  examination,  pursuant  to 
the  proTisions  of  the  statute^  but  if  he  were,  the  authority  of  the  court  extended  only 
under  it,  to  an  examination  for  the  purpose  of  discovery ;  that  no  other  power  was 
giyen  by  the  statute ;  and  that,  in  that  extent,  it  was  analogous  to  the  power  exercised 
by  the  Bnglish  Court  of  Chancery  upon  a  bill  for  discovery.  The  twenty-third  section 
of  the  same  statute  declares,  that  the  several  judges  of  probate  are  empowered  to  con- 
vene before  them  any  person  intrusted  by  any  executor  or  administrator  with  any  part 

14 
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her  interest  in  one  tliird  of  the  purchase-money  of  her  husband's  real 
estate,  i^Id  by  an  administrator,  is  not  barred  by  the  statute  of  limita- 
tions.^ 

§  169.  Where  the  lands  of  a  testator  are  not  liable  for  the  pay- 
ment of  debiB  on  simple  contract,  if  a  testator  charges  his  lands  mik 
payment  of  all  his  debts,  the  lands  are  not  liable  by  the  law,  but 
imder  and  by  operation  of  the  will.  Sometimes  the  devise  is  to 
trustees  to  sell,  and  sometimes  to  executors  to  sell ;  in  such  cases  the 
Court  of  Chancery,  having  cognizance  of  trusts,  the  matter  is  cogni- 
zable in  that  court ;  and  as  the  lands  are  given  to  the  executors,  to 
sell  for  the  purpose  of  paying  debts,  they  are  considered  trustees  for 
the  creditors,  whether  called  trustees  or  not,  and  the  creditor  and 
executor  being  strictly  in  the  relation  of  cestui  que  trust  and  trustee, 
the  statute  of  limitations  does  not  run  between  them.^  In  Hughes  v. 
Wynne,^  it  was  considered,  that  when  real  estates  are  devised  in  trust 
for  payment  of  debts,  in  sdd  of  the  personal  estate,  the  statute  does 
not  run  after  the  death  of  the  testator ;  and  in  Hargreaves  v.  Mitch- 
ell,^ that  it  does  not  run  after  the  death  of  the  testator,  in  case  of  a 


of  the  estate  of  the  testator  or  intestate,  who  shall  refuse,  upon  citation,  to  appear  and 
render  a  fall  account  upon  oath.  Taking  both  the  foregoing  provisions  into  considers- 
tion,  the  court,  in  O'Dee  v.  McCrate,  did  not  receive  any  substantial  objection  to  the 
exercise  of  the  power  given  in  the  twenty-fourth  section,  in  the  case  before  them.  In 
Higbee  v.  Bacon  (7  Pick.  R.  14),  the  court  entertained  no  doubt  that  an  executor  or 
administrator  is  liable  to  an  examination  on  oath  upon  complaint  of  those  interested. 
When  the  same  parties  were  again  before  the  court  (8  Pick.  R.  484),  the  chief  justice 
says,  "  It  should  be  recollected  that  an  administrator  is  a  trustee,  accepting  the  trust 
voluntarily,  and  so  having  no  right  to  complain  of  the  liabilities  of  the  trust."  '*  The 
same  principle,"  say  the  court,  in  O'Dee  v.  McCrate,  **  is  equally  applicable  to  an  exec- 
utor. An  honest  man,  whether  an  executor,  administrator,  or  private  individual,  has 
no  occasion  to  avoid  or  to  fear  such  an  examination.  He  is  merely  called  upon  to  state 
the  truth  under  oath." 

^  Dillebaugh's  Estate,  mpra.  [But  where  an  administrator  had  taken  the  advice  of 
the  Ordinary,  and  accounted  before  him,  and  divided  the  estate  m  good  faith,  according 
to  the  direction  of  the  ordinary,  it  was  held,  that  the  statute  of  limitations  began  to  mn 
in  favor  of  the  administrator  against  the  distributees  from  the  time  of  the  division. 
Payne  v.  Harris,  3  Strobh.  (S.  C),  £q.  39.  The  statute  does  not  begin  to  mn  in  favor 
of  a  former  guardian,  on  the  appointment  of  a  new  one,  until  his  accoitnts  are  finaUy 
settled.    Haggerty  v.  Scott,  10  Texas,  325.] 

*  See  opinion  of  Huston,  J.,  in  delivering  the  opmion  of  the  court  in  Man  v.  Warner, 
4  Whart.  (Penn.),  R.  477. 

»  Hughes  V.  Wynne,  1  Turn.  &  Russ.  Ch.  R.  307. 

*  Hargreaves  v.  Mitchell,  2  Madd.  326,,  cited  in  Chit^  and  Hulme  on  Bills,  617. 
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trust  or  charge  for  the  payment  of  debts.^  But  in  Scott  v.  Jones,  in 
the  House  of  Lords,^  it  was  held,  that  a  debt  which  was  not  barred  at 
the  death  of  a  testator  may  become  so  afterwards,  as  to  the  executors 
and  legatees,  notwithstanding  a  charge  by  the  testator  of  his  debts 
upon  his  persoTud  estate ;  and  that  the  operation  of  the  statute  will 
not  be  prevented  though  the  testator,  erroneously  supposing  part  of 
his  personal  estate  to  be  real  estate,  has  so  described  it  in  his  will, 
and  charged  his  debts  upon  it.  Had  it  been  real  estate  in  this  case, 
the  plaintiff  would  have  been  entitled  to  recover ;  and  the  question 
having  been,  whether  a  trust  of  this  description  declared  of  ihe  per- 
sonal estate,  prevents  the  statute  of  limitations  being  set  up,  Lord 
Lyndhurst  was  clearly  of  opinion  that  it  did  not.  The  executors,  he 
said,  take  the  estate  subject  to  the  claim  of  the  creditors ;  the  trust, 
he  said,  was  a  legal  trust.  Lord  Cottenham  (Chancellor),  adopted 
and  acted  upon  this  judgment,  in  Freake  v.  Granefeldt.^  As  to  so 
much  of  the  bill,  says  Chancellor  Walworth,  of  New  York,  in  Souzer 
V,  De  Meyer ,^  ^^  as  asks  for  a  discoveiy  and  satis&ction  of  that  part 
of  the  legacies  which  was  not  charged  upon  the  land,  I  apprehend  the 
statute  would  be  a  valid  bar." 

§  170.  Li  those  States,  however,  where  by  statute  ctetions  at  hw> 
may  be  brought  against  executors  and  administrators,  and  a  limitation 
is  fixed  to  those  actions,  the  rule  in  equity  is  (Uspensed  with,^  unless 


^  [Gxeenwood  v.  Greenwood,  5  Md.  334 ;  Bagler  v,  Dejanette,  13  Gratt.  (Va.),  152; 
Hanru  v.  King,  16  Ark.  122.  Bo  far  as  the  debts  can  bo  satisfied  oat  of  the  lands 
chaiged ;  bat  the  statate  does  not  ran  as  to  the  other  property  of  the  testator.  Gibbs 
V.  Cunningham,  4  Md.  Ch.  322.  Bat  a  proviso  in  a  wiU  to  sell  teal  and  personal  estate 
to  pay  debts,  does  not  create  sach  a  trust  in  favor  of  debts  maturing  after  the  testator's 
decease  as  to  prevent  the  running  of  the  statute.  Kartin  v.  Gage,  5  Selden  (N.  T.), 
398.  A  testator,  by  his  will,  directed  that  the  interest  he  had  in  certain  lots  be  sold, 
and  the  proceeds  applied  to  the  payment  of  legacies  and  the  discharge  of  his  debts.  He 
also  directed  his  executors  to  keep  a  certain  other  estate  together  until  aU  his  debts  and 
l^adea  wcsre  paid  off  and  discluuged,  and  out  of  the  proceeds  of  that  other  estate  to 
pay  a  spediied  sum  annuaUy  to  his  wife ;  and  in  another  dause  of  the  will  he  provided, 
that  this  estate  dioald  not  be  divided  until  the  debts  and  legacies  w^re  paid.  It  was 
held,  that  the  will  did  not  create  a'  trust,  by  implicadon,  in  favor  of  creditors,  which 
would  take  a  debt  due  by  the  deceased  out  of  the  statute  of  limitations.  Carrington  v, 
MJMining,  13  Ala.  611.] 

3  Scott  V.  Jones,  4  Clark  &  Fin.  R.  383. 

<  Freake  v.  Cranefeldt,  3  Myl.  &  Gr.  Ch.  R.  499. 

*  Souzer  r.  De  Meyer,  2  Paige  (N.  Y.),  Ch.  R.  577. 

^  Kane  v,  Bloodgood,  sajpra  ;  Wisner  v.  Bamet,  4  Wash.  (Cir.  Co.),  R.  639 ;  Souzer 
V.  DeMeyer,  2  Paige  (N.  Y.),  Ch.  R.  574 ;  Riddle  v.  MandeviUe,  5  Cranch  (U.  S.),  R. 
322;  Buchan  v.  James,  1  Speer  (S.  C),  £q.  R.  375. 
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in  cases  of  fraud  and  concealment.^  lSi&  limitation  is  not  created  for 
their  personal  convenience,  but  for  the  benefit  of  ibe  estate  of  the 
persons  deceased,  or  for  those  interested  in  them ;  and  hence,  though 
an  executor  or  admimstrator  is  not  bound  to  plead  the  general  statute, 
yet  he  is  bound  to  plead  the  statute  which  applies  to  him  in  that 
capacity.^    Therefore,  where  a  license  is  granted  to  an  administrator 


^  See  O'Dee  v.  McCrate,  supra ;  and  pott,  Chap.  XVIII.  [And  in  ArkansaB  the 
statute  applies  as  well  to  claims  of  non-residents  as  residents.  Errom  v.  Tamer,  1 
Eng.  (Ark.)i  14.  The  statate  of  limitations  of  Pennsylvania  is  not  a  bar  to  an  action 
against  an  administrator  founded  upon  a  devastavit.  Williams  v»  Freeman,  7  Watts  & 
Serg.  (Penn.),  359.] 

^  Brown  v.  Anderson,  13  Mass.  R.  203;  Gookin  v.  Sanborn,  3  N.  Hamp.  R.  491. 
See  also,  Scott  v.  Hancock,  13  id.  162;  Thompson  v.  Brown,  16  id.  172;  Dawes  9. 
Shed,  15  id.  6 ;  Ex  parte  Allen,  15  id.  58.  Whether  one  administrator  may  charge  the 
estate  by  refusing  to  plead  the  statute,  although  his  co-administrator  insists  on  pleading 
it,  dubitantur,  Scall  v.  WalUce,  15  Serg.  &  Rawle  (Penn.),  R.  231.  [And  see  post,  ^ 
285,  n.]  If  one  administrator  remain  neutral,  the  other  may  plead  the  statute.  Ibid. 
If  there  are  several  defendants  administrators,  and  all  plead  the  statute,  one  of  them 
examined  as  a  witness  by  the  plaintiff, 'without  objection,  cannot  be  asked  whether  it  was 
his  intent  to  plead  the  statute.  Ibid.  The  statute  limiting  suits  against  executors,  begins 
to  run  from  the  time  of  the  defendant's  accepting  the  trust,  and  not  from  the  time  of 
giving  public  notice  of  his  acceptance.  Sewall  v.  Valentine,  6  Pick.  (Mass.),  R.  276. 
Such  statutes  may  be  pleaded  in  bar  to  a  suit  in  equity,  as  well  as  at  law.  8|  id.  108. 
The  fact  of  the  plaintiff's  having  been  under  the  disability  of  infancy,  during  the  time 
that  the  estate  of  the  deceased  was  under  administration,  will  not  prevent  his  daim 
from  being  barred  by  the  lapse  of  four  years,  such  being  the  time  limited.  Hall  v.  Bum- 
stead,  20  id.  2.  The  revised  statutes  of  New  York  provide,  that  the  term  of  eighteen 
months  after  the  death  of  any  testator  or  intestfite,  shall  not  be  deemed  any  part  of  the 
time  limited  by  law  for  the  commencement  of  actions  against  executors  or  administra- 
tors. In  Wenman  v,  Mohawk  Insurance  Company,  1^  Wend.  (N.  T.),  R.  267,  it  was 
urged  by  the  counsel  for  the  plaintiff  in  error,  that  the  section  containing  this  provision 
has  reference  to  the  thirty-fourth  section  (see  App.  Ixiii.),  which  provides  for  a  fresh 
suit  within  one 'year  against  heirs,  executors,  and  administrators,  where  the  defendant 
dies  pendente  lite;  the  effect  of  which  construction  would  be  to  give  to  the  plaintiff,  in 
such  cases,  two  years  and  six  months,  after  letters  testamentary  or  of  administration 
granted,  within  which  to  bring  a  suit.  The  court,  by  Nelson,  J.,  considered  that  the 
two  sections  aimed  at  different  objects  and  were  consistent ;  and  that  the  object  of  dio 
section  first  above  referred  to  (the  eighth  section),  was  to  give  to  a  creditor,  upon  the 
death  of  a  debtor,  fr^m  whom  a  subsisting  debt  was  due  at  the  time  of  his  deaUi, 
eighteen  montlH  within  which  to  bring  a  suit.  [An  actual  presentment  of  a  daim 
against  the  estate  of  a  deceased  person,  or  something  equivalent  thereto,  is  necessary  to 
prevent  the  operation  of  the  statute  of  limitations ;  and  the  knowledge  of  the  existence 
of  the  claim  on  the  part  of  the  executor  or  administrator,  no  matter  how  full  and  com- 
plete, will  not  dispense  with  such  presentation.  The  rule  is  the  same  at  law  and  in 
equity.  Jones  v.  Lightfoot,  10  Ala.  17.  And  the  institution  of  a  suit,  and  the  volun- 
tary submission  to  a  nonsuit  therein,  is  not  such  a  presentation  of  a  claim  as  will  pre- 
vent the  running  of  the  statute.  Dilbone  v.  Moorer,  14  Ala.  426.  But  if  nonsuit  com- 
pulsory, qucere.    Ibid.    An  administrator  ad  eoUigendum,  is  not  such  a  representative  of 
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to  9eB  real  estate  of  a  deceaeed,  to  paj  a.debt  barred  by  the  statute 
respecting  executors  aad  administrators,  it  is  void.^  The  limitation 
is  strictly  applicable  to  demands  of  creditors  of  the  deceased,  and 
does  not  reach  claims  on  specific  property  which  was  held  in  trust  by 
the  deceased  &r  other  persons,  and  which  has  come  into  the  hands  of 
an  executor  or  administrator.^ 

§  171.  Though  the  statute  of  limitations  does  not  apply  in  some 
cases  in  matters  of  (iccountj  courts  of  equity  refuse  to  interfere  after 
a  considerable  lapse  of  time,  from  considerations  of  public  policy,  and 
from  the  difficulty  of  doing  entire  justice,  when  the  original  transac- 
tions have  become  obscure  by  lapse  of  time,  and  the  eyidence  may  be 
lost.^  In  Hercy  v.  Dinwoody,*  the  statute  could  not  directiy  apply, 
for  there  had  been  a  decree  for  an  account  that  had  not  been  pro- 
ceeded in  with  effect ;  and  it  was,  therefore,  a  case  in  which  the  court 
proceeded  according  to  its  discretion.  Lord  Alvanley,  putting  his 
decision  on  the  ground  of  public  policy,  refused  to  permit  the  account 


the  estate,  that  a  preseatation  caa  be  made  to  him  efiectnal  against  the  statute.  Erwin 
V.  Bank  of  Mobile,  14  Ala.  367.  A  and  B  took  oat  letters  of  administration,  and  D 
presented  a  daim  in  doe  season,  which  was  allowed.  Subsequently  the  letters  were 
revoked,  and  afterwards,  in  1848,  the  same  persons  were  reappointed.  D  commenced 
a  suit  on  his  claim  in  1851.  Held,  that  the  first  presentation  was  valid,  and  that  the 
statute  began  to  run  from  the  last  appointment.  Brown  r.  HiU,  26  Miss.  (4  Cush.),  693, 
and  27  Miss.  44.  Under  the  statute  of  New  York  (2  B.  S.  89,  ^  38),  requiring  a  cred- 
itor to  sue  for  a  debt  within  six  months  after  it  is  disputed  or  rejected  by  the  executor 
or  administrator,  the  creditor  is  not  barred  by  the  lapse  of  six  months  after  the  mere 
neglect  of  the  executor  to  pay  a  just  debt,  or  even  a  refusal  to  pay  upon  any  other 
ground  than  that  the  debt  claimed,  or  some  part  thereof,  is  not  legally  or  equitably  due. 
Kidd  V,  Chapman,  2  Barb.  (N.  Y.),  Ch.  414.  And  this  provision  is  only  applicable  to 
eases  wfaAe  the  presentment  and  rejection  of  the  claims  are  after  the  publication  of 
notice  requiring  creditors  to  present  their  claims.  Whitmore  v.  Foose,  1  Denio,  159. 
In  such  cases  a  presentment  of  the  claim  to  the  legal  adviser  of  the  executor  or  admin- 
istrator in  settling  claims  against  the  estate,  and  his  rejection  of  it,  is  not  a  compliance 
with  the  statute.  Ibid.  In  Massachusetts  an  executor  is  not  liable,  as  such,  after  the 
expiration  of  four  years  from  llie  time  of  giving  his  bond,  to  an  action  on  a  covenant 
of  warranty  in  a  deed  from  his  testator ;  although  the  covenant  is  not  broken  until  after 
the  expiration  of  four  years ;  and  although  the  executor  is  also  residuary  devisee  and 
legatee,  and  gives  bond  for  the  payment  of  the  testator's  debts  and  legacies,  and  takes 
the  assets  to  himself  without  filing  an  inventory.  Holden  v.  Fletcher,  6  Cush.  (Mass.), 
235.] 

1  Paikman  v.  Osgood,  3  GieenL  (Me.),  B.  17. 

^  Johnson  v.  Ames,  11  Pick.  (Mass.),  B.  173. 

*  See  ante,  i  11. 

*  4  Bro.  Ch.  B.  357. 
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to  be  carried  on,  because-  the  party  who  would  othenme  have  been 
entitled  to  itj  had  been  goiltj  of  such  l<iche%  as  to  render  it  impoeeible 
to  settle  the  account  accurately.  Chief  Justice  Taney,  in  giving  the 
opinion  of  the  Supreme  Court  of  the  United  States,  in  a  case  analo- 
gous,^ says,  ^^  In  relation  to  this  claim,  it  appears  that  nineteen  years 
and  three  months  were  suffered  to  elapse,  before  any  application  wa^ 
made  for  the  execution  of  the  trust  by  which  it  had  been  secured. 
Ko  reason  is  assigned  for  this  delay ;  nor  is  it  alleged  to  have  been 
occasioned  in  any  degree  by  obstacles  thrown  in  the  way  by  tilie  appel- 
lant. As  the  record  stands,  it  would  seem  to  have  been  the  result  of 
mere  negligence  and  laches.  The  rule  upon  the  subject,  he  said, 
must  be  considered  as  settled  by  that  court,  in  Piatt  v.  Yattier.^  It 
is  a  rule,  that  legatees  become  trustees  for  the  creditors  of  the  testa- 
tor where  there  is  a  deficiency,  of  assets  to  pay  all  the  debts,  if  any 
of  the  latter  have  been  paid  more  than  their  proportion;. and  they 
may  be  compelled  in  equity  to  refund  and  contribute  in  favor  of  the 
unpaid  debts  at  the  instance  of  creditors.^  It  has  been  held  by  the 
Court  of  Chancery,  of  South  Carolina,  that  the  lapse  of  less  than 
twenty  years  after  a  legatee  has  been^ut  in  possession  of  his  legacy, 
will  protect  him  against  the  claims  of  a  creditor,  if  aided  by  circum- 
stances of  negligence  of  the  creditor  in  pursuing  the  executor  (who 
is  liable  to  be  sued  at  law),  if  he  has  become  insolvent,  and  the  debt 
has  been  lost  in  consequence.^ 

§  172.  Long  forbearance  to  make  the  demand  for  unpaid  legacies 
affords  the  presumption^  either  that  the  claimant  was  conscious  the 
legacy  has  been  satisfied,  or  that  he  intended  to  relinquish  it.^  But 
to  parties  who  are  ignorant  of  their  rights,  and  who  waived  the  inter- 
est on  the  sums  due  before  filing  their  bill,  an  account  was'allowed 
after  a  very  considerable  time.^  And  where  money  had  been  applied 
to  a  charity  for  thirty-five  years,  a  bill  by  the  heir  and  next  of  kin, 


»  M'Knight  r.  Taylor,  1  How.  (IT.  S.),  R.  161. 

«  Piatt  t;.  Vattier,  9  Peters  (U.  S.),  B.  416. 

»  1  Story's  Eq.  Jur.  4  503. 

^  Smith  V.  Collins,  1  Bail.  Eq.  (S.  C),  B.  70.  See  Riddle  v.  KaadeyiUe,  5  Cranch 
(U.  S.)i  R.  322-^30.    [And  see  anUy  S  25,  note.] 

*  Higgins  V,  Crawford,  2  Ves.  Jr.  R.  572 ;  Parker  v.  Ash,  1  Vera.  R.  256 ;  Thomp- 
son 17.  M'Gaw,  2  Watts  (Penn.),  R.  161. 

^  Pickering  v.  Lord  Stafford,  2  Ves.  Jr.  R.  584 ;  Hercy  v.  Dinwoody,  2  id.«S9 ;  Jones 
V.  Tubeville,  1  id.  13 ;  s.  c.  4  Bro.  €.  G.  114 ;  Preston  on  Legacies,  279. 
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was  sustained.^    Eaoh  case  depends  upon  its  circumstances  and  the 
discretion  of  the  court.^ 

§  178.  As  is  stated,  by  an  eminent  author,  it  is  clear  by  the  com- 
mon law,  that  in  cases  of  a  mere  pledge,  if  a  stipulated  time  is  fixed 
fot  the  payment  of  the  debt,  and  the  debt  is  not  paid  at  the  time,  the 
absolute  property  does  not  pass  to  the  pledgee.^  If  the  pawnee,  he 
adds,  does  not  choose  to  exercise  his  acknowledged  right  to  sell,  be 
still  retains  the  property  as  a  pledge,  and  upon  a  tender  of  the  debt, 
he  may  at  any  time  be  compelled  to  restore  it ;  for  prescription,  or 
{he  statute  of  limitations,  does  not  run  against  it.^  But  as  it  is  laid 
down  by  the  learned  writer  in  question,  and  by  others,  after  a  long 
lapse  of  time,  if  no  claim  for  a  redemption  is  made,  the  right  will  be 
deemed  to  be  extinguished ;  and  the  property  will  be  held  to  belong 
absolutely  to  tiie  pawnee.  A  court  of  equity,  under  such  circum- 
stances, will  decline  to  entertain  a  suit  for  redemption ;  and  a  like 
rule  is  adopted  in  the  common  law  in  relation  to  mortgQ.ge8.^  If  no 
time  be  fixed  for  the  redemption,  the  pawner  has  his  whole  life  to 
redeem,  unless  he  is  previously  quickened,  as  he  may  be,  through 
the  instrumentality  of  a  court  of  equity,  or  by  notice  in  pais  to  the 
pariy-^ 


^  Pickerinj^  v.  Stafford,  supra, 

^  Ibid. ;  Trescot  v.  Long,  2  Ves.  Jr.  620.  [Where  a  biU  was  filed  in  1845,  to  recover 
a  legacy  given  by  the  will  of  a  testator,  who  died  in  1791,  and  it  did  not  appear  that 
any  effort  had  ever  been  made  to  recover  the  legacy  before,  though  a  bill  had  been  filed 
in  1818  by  the  executor  of  another  legatee  under  the  same  clause  of  the  same  will,  on 
which  the  final  decree  was  made  in  1845,  it  was  held,  that  the  lapse  of  time  was  a  bar 
to  the  recovery  of  the  legacy.  Anderson  v.  Burwell,  6  Gratt  ( Va.),  405.  And  so  to 
the  claim  of  a  distributee.    Smith  v,  Calloway,  7  Bkckf.  <Ind.),  86.] 

*  Story  on  Bailments,  235.  And  see  the  subject  very  fully  and  learnedly  expounded 
by  Kent,  J.,  in  Cortelyou  v.  Lansing,  2  Gaines's  Cases  in  Err.  200 ;  and  see  Yelv.  R. 
178;  GlanviUe,  Lib.  10,  c.  6. 

*  Kemp  V.  Westbrook,  1  Ves.  Ch.  R.  278.  This  is  agreeably  to  the  Roman  law 
(Story,  gupra),  and  commentators  on  the  civil  law  by  him  dted.  See  also,  Sla3rmaker 
r.  Wilson,  1  Penn.  R.  216. 

*  Story,  supra,  and  Powell  on  Mortgages,  and  Coventry  on  same.  Rand's  ed.  Coven- 
try's note,  401. 

*  See  opinion  of  Kent,  J.,  in  Cortelyou  v.  Lansing,  supra;  and  authorities  cited  by 
Story,  suprUf  namely.  Hart  v.  Ten  Eyck,  2  Johns.  (N.  Y.),  Ch.  R.  62;  Garlick  v. 
James,  12  Johns.  (N.  T.),  R.  146 ;  2  Kent's  Conmi.  Lect.  10,  p.  582,  3d  ed.  [In  Mis- 
souri, where  a  slave  was  loaned,  and  held  by  the  bailee  five  years  without  any  demand, 
«nd  waaaflerwards  sold  by  the  bailee  to  one  who  knew  the  circumstances  of  the  bail- 
ment, it  was  held  tkat  the  vendee  had  a  good  title.    Cook  v.  Clippard,  12  Misso.  379. 
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§  174.  Though  it  has  myariablj  been  maintained,  thdt  the  statute 
of  limitations  does  not  apply  dhrectlj  to  trusts  of  the  nature  above 
considered,  yet  it  has  ever  been  as  invariably  maintained,  that  if  a 
trustee  should  deny  the  right  of  his  cestui  que  tnutj  and  assume  ab- 
solute ownership  of  the  property  he  holds  in  trust,  he  abandons  his 
fiduciary  character,  and  the  cestui  que  trust  must  commence  legal  pro^- 
ceedings  against  him  within  six  years  therefrom.^  It  was  held,  that 
the  statute  does  not  run  in  favor  of  a  master  in  equity,  against  an  ac^ 
count  for  the  proceeds  of  property  sold  by  him  in  his  official  capacity, 
until  a  demand  on  him  by  the  party  entitled,  or  notice  by  him  to  the 
party  that  he  claims  adversely?  When,  says  Mr.  Justice  Story,  it 
is  said  that  the  statute  of  limitati<ms  does  not  apply  to  cases  of  trust, 
it  is  material  to  consider  the  sense  in  which  that  proposition  is  to  be 
understood.  He  then  says,  that  even  in  cases  of  express  trusts,  if  an 
open,  public  adverse  claim  is  set  up  the  trustee  against  his  cestui  que 
tnistj  and  the  trust  itself  is  denied  as  any  longer  subsisting,  there  is 
much  reason  to  hold,  that  the  bar  ought  to  be  admitted  to  arise  &om 
that  period.  Certain  it  is,  he  proceeds  to  say,  that  if  the  trustee 
recognizes  another  person  as  the  cestui  que  trusty  long  possession  and 
continued  enjoyment  of  ike  property  under  such  recognition,  will  en- 
titie  the  substituted  cestui  que  trusty  to  set  it  up  as  a  bar  in  equity .^ 
He  then  cites  the  great  case  of  Lord  Chonmondeley  v.  Lord  Clinton, 
as  furnishing  a  rule  for  all  cases  arising  under  a  like  analogy.^    In  a 


On  the  other  hand,  in  Weeks  v.  Weeks,  5  Ired.  (N.  €.),  Eq.  Ill,  it  was  held,  that  one 
who  had  reoeiyed  sUrea  from  his  father,  or  fiither-in-law,  nnder  a  parol  gift  or  loan,  was 
but  a  bailee  and  could  not  avail  himself  of  the  statute  of  limitations.] 

^  Kane  o.  Bloodgood,  supra^  and  the  nnmerons  authorities  therein  cited.  Famam  v. 
Brooks,  9  Pick.  (Mass.),  B.  212;  Deoonche  v.  Savatier,  supra,*  Pipher  v.  Lodge,  4 
Scrg.  &  Rawle  (Penn.),  B.  310 ;  Boone  r.  Chiles,  10  Peters  (U.  S.),  B.  223 ;  WiUison 
V.  Watkins,  3  id.  52 ;  Green  v.  Johnson,  3  Gill  &  Johns.  (Md.),  B.  3S9.  [Murdock  v. 
Hughes,  7  S.  &  M.  (Missis.),  219;  Starke  v.  Starke,  3  Bich.  (S.  C),  438;  Perkins  v. 
Cartnell,  4  Har.  (Del.),  270;  Coleman  v.  Davis,  2  Strobh.  (S.  C),  £q.  394;  SoUor 
V.  Croft,  7  Bidi.  Eq.  (S.  C),  34;  Dean  v.  Dean,  1  Stockt.  (^^.  J.),  425;  Sheldon  v. 
Sheldon,  3  Wis.  699.  But  it  should  appear  that  the  cettm  que  tnat  had  knowledge  of 
the  trustee's  denial,  repudiation,  or  adverse  claim,  and  that  the  trustee  has  been  guilty 
of  no  fraud.  Keaton  r.  Greenwood,  8  Ga.  97;  Moffatt  v.  Buchanan,  II  Humph. 
(Tenn.),  369;  Fox  r.  Cash,  11  Penn.  St.  (1  Jones),  207.] 

^  Houseal  v.  Gibbs,  1  Bail.  (S.  C),  Eq.  B.  311. 

^  Bobinson  v.  Hook,  4  Mason  (Cir.  Co.),  B.  152 ;  and  see  Famam  v.  Bvtoks,  iupra  ; 
[Tinnen  v.  Mebane,  10  Texas,  246]. 

^  Cholmondeley  v.  Clinton,  2  Jac.  &  Walker,  Ch.  B.  1.  And  see  Trecothick  9.  Aus- 
tin, 4  Mason  (Cir.  Co.),  B.  16.  If  there  has  been  a  clear  breach  of  trust,  and  the  cettui 
que  trust  has  for  a  long  time  acquiesced  in  the  misconduct  of  the  trustee,  with  full  knowl- 
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case  subsequently  deoided  by  the  same  learned  judge,  he  gives  his 
o^Hiuon,  that  though  the  doctrine,  that  a  positive  and  technical  trust 
is  not  barred  by  lapse  of  time  is  regularly  true,  yet  the  doctrine  is 
subject  to  two  qualifications,  namely,  that  no  circumstances  exist  to 
raise  a  presumption  from  lapse  of  time  of  an  extinguishment  of  the 
trust ;  and  that  no  open  denial  or  repudiation  of  the  trust  is  brought 
home  to  the  knowledge  of  the  parties  in  interest,  which  requires  them 
to  act  as  upon  an  asserted  adverse  titie.^ 

§  175.  In  all  cases  in  which  a  trustee  places  money  in  tiie  hands  of 
a  banker,  and  mixes  it  with  his  own,  in  common  account,  he  is  deemed 
to  have  treated  the  whole  as  his  own ;  ^  and,  accordbg  to  the  forego- 
ing authorities,  he  would  be  liable  to  be  proceeded  against  fi^m  the 
conversion,  and  might  consequentiy  plead  the  statute  at  the  expira- 
tion of  six  years  from  the  time  of  the  conversion.^ 

§  176.  The  settlement  of  an  executor's  account  in  the  proper  court, 
it  has  been  held,  in  Pennsylvania,  does  not  change  his  character  as 
trustee,  and  he  still  holds  the  assets  for  the  purposes  of  the  will,  and 
not  adversely  to  it ;  ^  and  yet  a  legatee  will  be  barred  by  the  statute 
at  the  end  of  six  years,  in  respect  of  a  sum  of  money  charged  to  be 
due  from  the  executor,  which,  at  the  time  of  the  settlement  of  his 
account,  and  afterwards  he  denied  to  be  due.^    But  such  denial,  it 


edge  of  it,  a  court  of  equi^  wiU  not  relieve.  Broadhurst  v,  Balgany,  1  Younge  &  Coll. 
New  R.  28  to  32.  Time  is  no  bar  in  cases  of  direct  trust ;  but  it  matf  be  otherwise  if  there 
has  been  a  direct  and  independent  dealing  between  tlie  cestai  que  trust,  after  the  relation 
has  terminated.  Wedderbume  v,  Wedderbume,  2  Keen  (Rolls  Court  from  6  W.  IV. 
to  1  Vict  2  vols.),  749. 

1  Baker  v.  Whitting,  3  Sumn.  (Cir.  Co.),  R.  466;  and  see  Edwards  v.  University,  1 
Dev.  &  Bat.  (N.  C.),  B.  325.  [And  lapse  of  time,  without  any  claim  or  admission  of 
an  existing  right,  coupled  with  circumstances  tending  to  show  that  a  trust  has  been  exe- 
cuted, may  raise  a  presumption  of  its  execution ;  and,  in  the  case  of  a  g^rdian,  may 
authorize  the  court  to  require  a  less  specific  statement  of  the  items  of  the  account,  and 
raise  a  presumption  of  payment  to  and  for  the  ward  to  the  amount.  The  natural  pre- 
sumption is  very  strong  where  the  guardian  has  lived  a  long  time  afler  the  termination 
of  the  relation,  without  claim  or  acknowledgment,  and  the  claim  is  made  after  his  de- 
cease.   Gregg  V.  Gregg,  15  N.  H.  190.] 

>  2  Story's  Eq.  i  1270. 

*  See  Buchan  v.  James,  1  Speer  (S.  C),  Ch.  R.  875. 

*  Thompson  v.  M'Gaw,  2  Watts  (Fenn.),  R.  161. 

*  App  V.  Driesbach,  2  Rawle  (Penn.),  R.  287.  And  see  also,  Doebler  v.  Suavely,  5 
Watts  (Peon.),  R.  225. 
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appears,  may  be  presumed.  In  Webster  v.  Webster,  a  bill  was 
brought  against  an  executor  for  an  account  and  payment  of  a  debt 
due  the  plaintiff.  He  pleaded  the  statute,  and  although  regarded  in 
equity  as  a  trustee  for  the  payment  of  the  debts,  yet  the  court  thought 
his  plea  a  good  one,  because  it  appeared  that  he  had  been  possessed 
of  the  effects  of  his  testator  more  than  six  years,  and  the  plaintiff 
might  have  brought  his  action  of  account  mthin  that  time.^ 

§  177.  Trusts  devolving  on  an  executor,  and  trust  property  in  the 
hands  of  the  deceased,  kept  separate,  are  not  assets  in  the  hands  of 
executors  and  administrators ;  and  the  statute  does  not  run  against 
them.  But  if  money  has  been  invested  in  personal  securities  by  the 
testator  in  trust,  and  kept  separate  from  his  general  estate,  and  they 
come  into  the  hands  of  the  executor,  with  the  express  trust  on  their 
face,  they  are  in  equity,  to  all  intents  and  purposes,  the  pipperty  of 
the  cestui  que  trusty  and  subject  to  a  suit  by  him  for  specific  delivery ; 
and  if,  instead  of  subsisting  in  the  hands  of  the  executor,  as  execu- 
tor, it  has  become  a  mere  money  transaction,  altiiough  originating  in 
a  trust,  it  then  assumes  the  character  of  a  debt,  and  the  cestui  que 
trust  is  a  creditor  subject  to  be  barred  by  the  statute.^ 

§  178.  But  tiiere  are  certain  trusts  to  which  the  statute  of  limita- 
tions directly  applies.  The  books  furnish  no  case  in  which  a  court  of 
equity  has  ever  felt  at  liberty  to  dispense  with  the  operation  of  the 
statute  against  a  legal  demand,  unless  there  has  been  some  extrinsic 
equity  to  authorize  it;  but  the  cases  are  numerous  to  the  contrary.^ 
Sir  William  Grant,  in  Beckford  v,  Wade,^  says,  that  if  the  statute  of 
limitations  intended  to  leave  open  eveiy  equitable  question  to  perpet- 
ual litigation,  it  was  ill-calculated  for  obtaining  its  professed  purpose, 
and  of  preventing  many  vexatious  and  expensive  suits  at  law  and  in 
equity,  of  which  the  preamble  complains.     That  such  is  not  the  inten- 


1  Webster  v.  Webster,  10  Yes.  Ch.  R.  93 ;  recognized  in  Ex'rs  of  FiBher  r.  Ex'ra  of 
Tucker,  1  M'Cord  (S.  C),  R.  176  ;  [State  v.  BLackwell,  20  ma.  97]. 

3  Txecothick  v.  AoBtin,  4  Mason  (Cir.  Co.),  R<  16. 

»  Per  the  Chancellor,  in  Ex'rs  of  Fisher  v.  Ex'rs  of  Tucker,  1  M'Cord  (S.  C),  Ch. 
R.  174.  And  the  chancellor  cites,  among  other  aathorities,  HoTenden  v.  Lord  Annes- 
ley  (I  Scho.  &  Lefr.  Ch.  630),  in  which  Lord  Redesdale  sajs,  **  Courts  of  equity  are 
bound  to  yield  obedience  to  the  statute  of  limitations  upon  all  legal  titles  and  legal  de- 
mands." 

*  Beckford  v.  Wade,  17  Yes.  R.  95. 
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lion,  is  rendered  clear  bj  Chancellor  Kent,  in  Kane  v.  Bloodgood,^ 
in  which,  after  reviewing  the  decisions  on  the  subject  from  a  remote 
period,  he  concludes  that  trusts  intended  by  courts  of  equity  not  to 
be  reached  or  affected  by  the  statute  of  limitations,  are  those  techni- 
cal and  continuing  trusts  to  which  we  have  already  referred,  and 
which  are  not  cognizable  at  law,  but  fall  within  the  proper,  peculiar, 
and  ezclunve  jurisdiction  of  a  court  of  equity.  In  all  cases  of  trusts, 
he  makes  it  appear,  that,  whether  or  not  they  are  affected  by  that 
statute  depends  upon  whether  or  not  they  are  cognizable  at  law. 
Those  which  are  so  cognizable  are  not  to  be  withdrawn  from  the  oper> 
ation  of  the  statute.  The  reciprocal  rights  and  duties,  founded  upon 
the  various  species  of  bailment,  and  growing  out  of  those  relations,  as 
between  "  hirer  and  letter  to' hire,  borrower  and  lender,  depositor  and 
&e  person  depositing,  a  commissioner  and  an  employer,  and  receiver 
and  a  giver  in  pledge,"  are  cases  of  direct  trust ;  and  are  contracts, 
which,  as  Sir  William  Jones  says,  ^^  are  among  the  principal  springs 
and  wheels  of  civil  society."^  Mr.  Justice  Kennedy,  in  giving  the 
opinion  of  the  Supreme  Court  of  Pennsylvania,  in  Finney  v.  Coch- 
ran,^ recognizes  the  doctrine  as  thus  laid  down  by  Chancellor  Kent, 
and  says,  that  to  hold  that  the  statute  is  not  applicable  to  any  cases 
which  may,  even  with  propriety,  be  denominated  cases  of  trust,  would, 
in  a  great  measure,  defeat  the  plain  and  manifest  intention  of  the 
leg^lature.  ^^  A  great  proportion  of  the  money  transactions  of  tlie 
or&ary  business  of  life,  where  no  instrument  under  seal  passes 
between  the  parties,  would  be  excluded  from  its  operation,  and  a  flood 
of  litigation  arise,  after  a  lapse  of  six  years,  which,  owing  to  the 
length  of  time,  it  would  be  in  many  instances  impossible  to  determine, 
according  to  truth  and  justice,  between  the  parties."  The  defendant, 
in  this  case,  had  received  money  on  account  of  the  plaintiff,  a  portion 
of  which  was  to  be  applied  to  reimburse  the  defendants  for  money 
paid  by  him  in  the  discharge  of  an  accommodation  indorsement  for 
the  plaintiff.  The  surplus  he  Was  bound  to  have  paid  without  delay ; 
and  for  his  neglect  or  fulure  to  do  so,  the  plsuntiff  might  have  sued 
for  the  recovery  of  it  immediately ;  for  in  the  view  of  the  court,  "  it 


^  Kane  v.  Bloodgood,  6  Johns.  (N;  T.),  Ch.  B.  110;  recognized  in  Farnam  v. 
BiDoks,  9  Pick.  R.  242. 

*  Jones  on  Bailments,  2. 

*  Finnej  v.  Cochran,  1  Watts  &  Serg.  (Fenn.),  B.  112.    Cases  referred  to  App  r. 
Driesbach,  2  Bawle  (Fenn.),  B.  302 ;  Lyon  v.  Marclay,  1  Watts,  id.  275. 
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liad  become  a  debt  due  to  the  plaintiff,  which  the  de&ndaat  was  booitd 
to  pay  him,  withattt  even  a  demand  being  made  for  it."^  The  difi- 
tinctioQ  between  such  trusts  are  actionable  at  law,  and  sucl^  as  are 
excbmvdy  within  the  jurisdiction  of  a  court  of  chancery,  in  respe<M) 
to  the  application  of  the  statute  of  limitations,  was  recognissed  by  Mr* 
Justice  Washmgton,  in  Wisner  v.  Barnet,^  where  he  says,  that  the 
rule  applicable  to  this  subject,  appeared  to  him  "  to  be  very  intelli^- 
bly  and  correctly  laid  down  in  the  case  of  Kane  v.  Bloodgood."  *  In 
cases  of  implied  trusts  in  relation  to  personal  property,  or  to  the  rents 
and  profits  of  real  estate,  where  persons  claiming  in  their  oytsl  right 
are  turned  into  trustees  by  implication,  the  right  of  action  in  equity 
will  be  considered  as  barred  at  the  end  of  the  time  limited  by  the 
statute,  in  analogy  to  the  limitation  of  a  similar  action  at  law.^  After 
a  ward  comes  of  age,  the  fiduciary  relation  of  the  guardian  ceases ; 
they  stand  as  debtor  and  creditor ;  and  the  claim  of  the  ward  is 
within  the  statute.^  If  a  judgment  be  assigned  as  security  to  indem- 
nify  the  aasignee  for  the  liabflity  he  is  under  for  the  assignor,  sad  the 
assignee  assign  it  to  another  who  has  a  knowledge  of  the  facts,  the 
holder  of  it  having  collected  the  money,  is  a  trustee,  and  upon  the 
first  assignee  being  relieved  of  his  liabiUty,  the  plaintiff  is  entitled  to 
recover  the  money  from  the  last  assignee.  And  the  right  of  action 
accrues  when  the  liability  of  the  first  assignee  ceases ;  and  from  that 
period  the  statute  begins  to  run.^  ,  If  one  place  money  or  goods  in 
the  hands  of  another,  upon  an  agreement  that  the  bailee  shall  keep 


^  [So,  where  money  is  paid  to  a  creditor,  to  be  appCed  "  on  note/'  the  statute  does 
not  begin  to  run  tiU  a  refusal  so  to  applj  it.    Sawyer  v.  Tappan,  14  N.  H.  352.] 
a  Wisner  v,  Bamet,  4  Wash.  (Cir.  Co.),  R.  631. 

•  See  also,  Walker  v.  Walker,  16  Serg.  &  Rawle  (Penn.),  R.  379 ;  Rush  v.  Burr,  1 
Watts  (Penn.),  R.  120;  Doebler  v.  Snavelj,  5  id.  225;  Spots  wood  v.  Dundridge,  4 
Hen.  &  Munf.  (Virg.),  R.  ld» ;  Singleton  v.  Moore,  Rice  (S.  C),  Eq.  R.  110;  Talbot 
V.  Todd,  5  Dana  (Ken.),  R.  199;  Houseal  v.  Gibbs,  1  Bail.  js.  C),  £q.  R.  402; 
Cooke  V,  Williams,  1  Green  (N.  J.),  R.  209 ;  Paige  v,  Hughes,  2  B.  Monroe  (Ken.), 
R.  438;  Stephen  v.  Yandle,  3  Hayw.  (N.  C),  R.  221 ;  Ramsey  v.  Dens,  2  Dessaus. 
(S.  C),  R.  238;  OveFstreet  v.  Bate,  1  J.  J.  Marsh.  (Ken.),  R.  370;  Pynson  v.  Ivey,  1 
Yerg.  (Tenn.),  R.  297,  also  361 ;  Van  Ryn  o.  Vincent's  Executor,  1  M'Coid  (S.  C), 
Ch.  R.  314;  Mussey  v.  Mnssey,  2  HiU  (S.  C),  Ch.  R.  496.  [Smith  i;.  CaUoway,  7 
ttackf.  (Ind.),  86;  Lexington  v,  Ohio  Railroad  Co.  7  B.  Mon.  (Ken.),  556.] 

*•  Hawley  v.  Cramer,  4  Cow.  (N.  Y.),R.  717.  [Sheppards  ».  Turpin,  3  Gratt.  (Va.), 
373;  Wylly  v.  Collins,  9  Geo.  252.] 

^  Ball  V.  Towson,  4  Watts  &  Serg.  (Penn.),  R.  557 ;  Green,  Executor,  v,  Johnson, 
3  GiU  &  Johns.  (Md.),  R.  389. 

•  Poe  V.  Foster,  4  Watts  &  Serg.  (Penn.),  R.  351. 
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them  safeljy  and  restore  them  when  demanded  by  the  bailor,  though 
it  is  a  direct  trust  to  which  the  statute  will  not  apply ;  yet,  if  one  re- 
ceive money  or  goods  of  another,  beheying  that  they  belonged  to  him, 
when  in  fact  ex  teqm  et  bono  they  belonged  to  a  stranger — that  is  an 
implied  trust,  and  the  stranger  is  entitled  to  recover,  and  he  may  be 
barred  by  the  statute  of  limitations.^ 


^  Bachaa  v,  James,  1  Speer,(S.  C),  £q.  R.  375.  [Where  one  bujB  propertj  with 
ihe  money  of  another,  the  trust  thereby  nused  is  an  unplied  one,  in  favor  of  the  owner 
of  the  money,  and  is  snbject  to  the  ttatnte  of  limitationi.  Mnrdodc  v,  Hughes,  7  S*  & 
H.  (Miss.),  319.  And  the  sCatate  runs  against  a  claim  for  an  account  for  the  rents  and 
profits  of  land,  by  one  tenant  in  common  against  his  co-tenant  in  possession.  Wagstaff 
o.  Smith,  4  Ired.  (N.  C),  £q.  1.  See  also,  McDonald  v.  Sims,  3  Kelly  (Geo.),  383; 
White  V.  White,  1  Md.  Ch.  Decis.  53;  and  pott,  f  181.  And  against  one  partner 
who  seeks  an  account  fix>m  his  co-partner.  Taylor  v.  Adams,  14  Ark.  62.  But  in 
Georgia  it  has  been  held  otherwise,  at  least  so  long  as  there  are  outstanding  debts  due 
to  or  from  the  copartnership.  Hammond  v.  Hammond,  20  Geo.  556.  A  settlement  of 
the  account  of  the  treasurer  of  a  school  district,  certified  by  the  proper  officer,  cannot 
be  opened  after  six  years.  Fbrter  t;.  School  Directors,  etc.,  18  Penn.  St.  144.  Where 
a  trustee  would  be  barred,  so,  also,  would  his  cestui  que  truit.  Shcppards  v.  Turpin,'  3 
Gratt  (Va.),  373,  ubi  iup,] 
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CHAPTER   XVII. 


AGENCY  AOT)  FACTOBAGE. 


*§  179.  A  VSBY  common,  and  no  less  important,  fiduciary  relation 
in  mercantile  law,  is  that  of  principal  and  agent,  and  consignor  and 
consignee.  If  goods  are  consigned  to  a  factor  for  sale,  the  law  raises 
a  contract  to  accoont  for  such  as  are  Isold ;  and  according  to  the  opin- 
ion of  Lord  Mansfield  and  the  rest  of  the  court,  in  Topham  v.  Brad- 
dick,^  no  action  for  not  accounting  lies  till  after  demand  made,  and  of 
course,  if  that  be  so,  the  statute  does  not  begin  to  run  in  fiskvor  of 
the  consignee  till  that  time.  It  has  been  shown,  that  if  a  pronus- 
sorj  note  is  payable  on  demand,  a  previous  demand  is  not  neces- 
sary ;  ^  but  Lord  Mansfield,  in  the  case  referred  to,  said,  ^^  the  plain- 
tiff was  to  do  a  collateral  thing,"  and,  therefore,  upon  the  authority 
of  Collins  V.  Benning,^  no  debt  was  created  till  demand.^  The  rule 
is  thus  stated  by  a  leame<^  judge  of  one  of  our  State  courts :  K  A 
place  merchan<Use  in  the  hands  of  B,  to  be  sold  for  the  use  of  A,  and 
B,  not  selling,  retain  possession  for  seven  years,  when  A  demanding 
a  return,  and  being  refused,  brings  trover  or  replevin  for  the  goods, 
the  plea  of  the  statute  would  be  no  bar  to  a  recovery ;  because  until 
the  demand^  he  had  no  cause  of  action,  and  therefore  the  case  is  not 
within  the  letter  of  the  statute.  But  if  the  demand  and  refusal  had 
been  within  one  year  after  the  delivery,  then  the  plea  of  limitation 
would  be  a  bar ;  a  cause  of  action  existing  from  the  time  of  the  de- 


^  Topham  v.  Broddick,  1  Taunt  R.  571 ;  [Hyman  v.  Gray,  4  Jones  (N.  C.)>  Laws, 
155.] 

>  Ante,  S  95- 

'  Collins  V.  Benning,  12  Mod.  R.  444. 

^  Heath,  J.,  said,  "  a  demand  must  be  either  proved  or  presumed"  Lawrence,  J., 
said,  he  remembered  an  action  of  trover  between  Lord  Bute  and  Mr.  Wortley  Mon- 
tague, for  furniture  left  for  many  years  in  a  mansion-house :  the  statute  of  limitations 
was  set  up ;  but  the  demand  and  refusal  were  of  recent  date,  and  the  plaintiff  recoT- 
ered. 
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mand,  is  clearly  within  fhe  express  terms  of  the  statute.^  But  the 
rule,  as  above  laid  down,  is  clearly  subject  to  qualification,  as  a  noti- 
fication by  a  bank  to  a  depositor,  that  his  claim  will  not  be  paid  on 
demand  at  the  counter,  dispenses  with  the  necessity  of  a  demand,  as 
preliminary  to  the  right  to  sue.*  'So,  where  there  is  a  joint  purchase 
of  goods,  and  one  of  the  purchasers  is  to  account  to  the  other  for  a 
share  of  them,  or  of  the  net  proceeds ;  the  right  of  action  is  perfect 
as  soon  as  an  account  of  sales  is  rendered.^ 

§  180.  As  Mr.  Chief  Justice  Parker,  in  ^ving  the  opinion  of  the 
Supreme  Court  of  Massachusetts,  in  Clark  v.  Moody ,^  deemed  this 
subject  of  sufficient  importance  to  demand  a  considerate  exposition  of 
the  law,  it  here  follows :  ^'  We  must  understand  that  the  merchandise 
was  sent  on^  be  sold,  without  any  special  instructions  from  the  plm- 
tiff,  as  to  the  disposition  of  the  proceeds,  and  must  gather  the  under- 
standing and  intention  of  the  parties,  as  well  as  we  can,  from  their 
acts  and  doings,  relative  to  the  subject-matter  of  the  contract  between 
them. 

"  The  general  rule  laid  down  in  the  books  is,  that  when  goods  aro 
delivered  to  a  factor,  to  be  sold  and  disposed  of  for  his  principal,  the 
law  implies  a  promise  on  the  part  of  the  factor  that  he  will  render  an 
account  of  them,  whenever  called  upon  by  the  principal ;  and  if  he 
refuses  to  account,  he  is  liable  to  an  action  of  asmmpsit  for  the 
breach  of  his  implied  promise.  It  seems  to  have  been  formerly 
doubted,  whether  any  action  but  account  would  lie  against  a  factor ; 
and  afterwards  it  was  thought  that  an  express  promise  to  account  was 
necessary  to  maintain  as8U7np9it,  But  the  doctrine  now  settied  is, 
that  the  undertaking  to  act  as  bailiff  is  an  undertaking  to  account ; 
and  Lord  Holt,  in  the  case  of  Wilkin  v.  Wilkin,  1  Salk.  B.  9,  referred 
to  by  the  plaintiff 's*  counsel,  says,  wherever  one  acts  as  bailiff,  he 
promises  to  render  an  account.  Although,  in  Comyns  on  Contracts, 
261,  tiie  inference  firom  this  case  is  made  to  be,  that  the  factor  is  lia- 


^  Per  Dorsey,  J.,  in  giving  opinion  of  the  conrt,  in  Green  v.  Johnson,  3  Gill  &  Johns. 
(Md.),  R.  389.  [Where  money  was  placed  in  the  hands  of  an  agent  to  purchase  slayes, 
and  he  neglected  to  do  so,  it  was  held,  in  an  action  for  the  money,  that  the  statute  did 
Dol  begin  to  mn  until  a  demand  for  the  money  by  the  principal.  Buchanan  v.  Parker, 
5  Bned.  (N.  C),  507.    But  see  post,  \  182,  note.] 

*  FiBimers  and  Mechanics  Bank  v.  Planters  Bank,  10  Gill  &  Johns.  (Md.),  B.  422. 
«  Murray  v.  Coster,  20  Johns.  (N.  Y.),  B.  576. 

*  Qaik  9.  Moody,  17  Mass.  B.  145. 
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ble  only  on  demand,  or  on  refusal  to  pay  money,  yet  if  the  general 
principle  adopted  by  Holt  is  right,  that  the  mere  acting  as  bailiff  is 
promising  to  account,  it  would  not  seem  that  a  demand  was,  in  all 
cases,  necessary  to  enable  the  principal  to  maintain  his  action.  In- 
deed, such  a  limitation  of  the  liability  of  a  factor  would  be  exceed- 
ingly inconvenient,  and  tend  to  the  embarrassment  of  trade.  For,  if 
a  merchant,  who  sends  his  goods  to  a  foreign  country  to  be  sold,  can 
have  no  right  to  call  for  his  money,  the  proceeds  of  his  goods,  imtil  he 
has  sent  abroad  to  make  a  demand,  the  risk  of  loss  from  the  failure  of 
factors  would  be  considerably  increased,  and  the  disposition  to  trust 
them  proportionably  impaired. 

^^  Generally  the  consignor  of  goods  accompanies  his  consignment 
with  directions  how  to  apply  the  proceeds ;  either  to  pay  them  over  to 
a  third  person ;  or  to  remit  in  bills,  or  in  merchandise,  or  in  specie ; 
or  to  hold  them  to  answer  his  future  orders  ;  and  in  these  cases  there 
can  be  no  difficully.  For  the  factor  cannot  be  liable  until  he  has 
actually  or  impliedly  broken  Ids  orders.  I  say  impliedly,  for  if  the 
factor  should  become  bankrupt  or  insolvent,  with  the  goods  of  the 
principal  or  their  proceeds  in  his  hands,  so  that  he  is  disabled  from 
remitting  them,  or  otherwise  appropriating  them  according  to  the  in- 
structions of  the  principal,  there  seems  to  be  no  reason  why  an  action 
would  not  immediately  lie  agamst  him ;  by  analogy  to  the  common- 
law  principle,  that  when  a  duty  is  to  arise  upon  a  demand,  and 
the  party  liable  has  disabled  himself  from  performing,  the  necessity 
of  a  demand  ceases.  And  if  this  were  not  so,  creditors  here, 
who  could  not  for  a  long  time  cause  a  demand  to  be  made,  would 
have  no  opportunity  of  securing  themselves  out  of  the  effects  of  the 
factor  in  this  country ;  while  creditors  of  a  different  description,  but 
not  more  meritorious,  would  meet  with  no  impediment  in  securing 
their  debts. 

"  The  practice  here  has  conformed  to  this  principle ;  for  many  in- 
stances are  known  to  have  occurred,  of  actions  brought  and  sustained 
against  factors  in  foreign  countries,  although  no  demand  had  been 
previously  made  upon  them  to  render  an  account.  And  it  is  proba- 
bly upon  this  ground,  if  at  all,  that  a  principal  may  prove  his  clwn 
against  his  factor,  under  a  commission  of  bankruptcy  in  England,  al- 
though no  demand  had  been  made  upon  him  ;  so  tiiat  the  debt  was 
contingent  according  to  the  general  'liability  of  factors.  8  D.  &  E. 
249.  . 

"  It  is  also  the  duty  of  factors  to  account  to  fheir  principals  in  a 
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reasonable  time,  without  any  demand,  in  cases  where  a  demand  would 
be  impracticable  or  highly  inconvenient ;  so  that  a  factor  abroad,  who 
should  receive  goods  to  sell,  without  special  directions  as  to  the  mode 
of  remittance,  would  be  held,  according  to  the  course  of  business,  to 
^ve  his  principal  information  of  his  progress  in  the  transaction  ;  and 
if  he  should  neglect  unreasonably  to  forward  his  account  to  his  ejn- 
ployer,  this  negligence  would  be  a  breach  of  his  contract,  and  subject 
him  to  an  action. 

^'  So,  if  he  should  render  an  untrue  account,  even  without  any  in- 
tention of  fraud,  claiming  greater  credit  than  he  was  entitied  to,  so 
that  the  balance  shown  was  not  true,  we  conceive  the  principal  would 
have  a  right  of  action,  without  a  demand.  For  he  would  not  be 
obliged  to  submit  to  such  charges  as  the  factor  should  choose  to  make, 
or  to  wait,  perhaps  at  the  risk  of  his  debt,  until  his  agent  should  vol- 
untarily correct  his  account,  and  acknowledge  a  just  balance. 

^^  But  if  the  factor  should  receive  and  sell  the  goods,  without  any 
special  orders  as  to  remittance,  upon  an  understanding,  express  or 
implied,  that  he  is  to  hold  the  proceeds  to  the  order  of  his  principal ; 
and  he  does  nothing  in  violation  of  those  orders,  or  to  disable  himself 
from  complying  with  them  when  tiiey  shall  be  received ;  and  transmits 
a  true  account  of  sales,  in  a  reasonable  time,  according  to  the  course 
of  business,  and  is  ready  to  remit  or  answer  draughts  upon  him ;  we 
think  that  no  action  will  lie  againsi«him  for  the  balance  in  his  hands. 
For  his  contract  is  to  sell  and  render  an  accoimt,  and  he  ought  not  to 
be  held  to  remit  at  his  own  risk;  and  he  cannot  remit  at  the  risk  of 
his  principal,  unless  in  compliance  with  instructions. 

^Vlt  was  urged  in  argument,  that,  as  the  defendants  had  stated  an 
account  and  acknowledged  a  balance,  they  were  indebted  for  tifat  bal- 
ance, and  that  a  right  of  action  immediately  accrued  without  demand, 
as  in  other  cases  of  admitted  debt. 

'^  It  may  be  so,  where  there  is  nothing  in  the  case  to  control  the 
legal  presumption.  But  if  the  course  of  business  between  the  parties, 
or  any  evidence  accompanying  the  account,  shows  a  contrary  implica- 
tion, the  presumption  would  fail. 

'^  In  tiie  case  before  us,  the  referees  state,  that,  when  the  account 
was  sent  on,  which  acknowledges  the  balance,  it  was  accompanied  by 
a  letter  from  the  defendants,  in  which  they  state  that  they  hold  the 
balance  for  the  order  of  the  plaintiff.  This  declaration  is  repeated  in 
the  following  month ;  and  it  appears  by  the  account  stated  by  the  ref- 
erees, that  all  the  proceeds,  except  the  balance  acknowledged,  had 

15» 
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been  paid  by  draaghts  from  the  plaintiff.  These  &ots,  -with  nothing 
of  a  contrary  complexion,  go  far  to  show  that  the  consignments  were 
accepted  with  an  understanding  that  the  proceeds  were  not  to  be 
remitted  without  orders  from  the  consignor. 

^^  The  case  in  this  view  seems  to  be  at  least  as  strong  as  that  cited 
firom  10  Johns.  285,  in  which  it  was  decided  that  the  consi^ee  was 
not  liable  in  the  action,  because  he  had  committed  no  breach  of  trust 
or  duty.  It  appeared  in  that  case  to  be  the  usage  for  the  consignor 
to  direct  the  mode  of  remittance ;  and  it  probably  is  the  general 
practice  everywhere.  Such  practice,  together  with  the  cenduct  of 
the  defendants  in  the  case  before  us,  may  justify  the  conclusion  that 
this  consignment  was  made  and  accepted  conformably  to  this  practice. 

^'  But  this  is  a  fact  to  be  stated  by  the  referees,  and  not  by  the 
court.  If  they  determine,  from  the  evidence  in  the  case,  that  the 
understanding  of  the  parties  was,  that  the  consignor  was  to  direct  the 
remittance,  to  draw  for  the  proceeds,  or  otherwise  appropriate  them, 
then  the  defendants  were  not  liable  to  the  suit ;  and  of  course  not  to 
the  costs,  unless  they  were  negligent  in  transmitting  their  abcount,  or 
upon  another  ground  they  rendered  themselves  liable. 

^'  It  has  been  stated,  as  one  of  the  grounds  of  the  liability  of  a 
factor,  that  he  should  have  transmitted  a  false  account,  or  one  misrep- 
resenting the  balance  in  his  hands.  In  the  account  transmitted  by 
the  defendants,  the  balance  stattfl  is  little  more  than  half  the  amount 
found  by  the  referees  to  be  due.  Primd  facie^  this  shows  a  wrong 
statement  of  account,  by  which  the  plaintiff  was  not  bound  to  'abide. 
If  he  had  drawn  for  a  larger  sum,  his  bill  might  have  been  protested ; 
if  he  had  drawn  for  the  balance  as  stated,  it  mig^t  have  been  an 
admission  that  the  balance  was  true.  He  had,  dierefore,  a  right  to 
sue,  if  it  should  turn  out  that  there  was  a  misstatement  of  the  account. 
On  the  other  hand,  if  it  shall  appear  that  the  account  was  correct, 
and  that  the  referees  have  increased  the  balance  against  the  defend- 
ants improperly,  or  from  considerations  of  supposed  equity,  contrary 
to  their  legal  rights,  the  eventual  balance  found  would  not  affect  their 
liability  when  the  suit  was  brought 

*''  A  large  debt  of  one  Lethbridge  was  lost  in  consequence  of  his 
failure.  The  referees  determined  that  the  loss  should  fall  upon  the 
plaintiff,  the  defendants  having  been  guilty  of  no  negligence.  But 
they  had  charged  commissions  on  the  amount  of  the  sales  to  Leth- 
bridge, which  the  referees  disallowed.  Was  it  right  for  the  defend- 
ants to  charge  commissions  on  this  sale,  the  fruits  of  which  were  lost  ? 
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This  muBt  depend  upon  the  usage  among  merchants.  If  such  conn 
missions  are  not  usually  charged,  it  was  improper  for  the  defendants 
to  charge  them,  and  the  balance  represented  by  them  was  not  the 
true  balance.  If,  on  the  other  hand,  it  is  considered  proper  among 
merchants,  and  is  usual  to  charge  a  conumssion  in  such  cases,  the 
account  is  right  in  tiliat  particular. 

^^  It  appears,  also,  that  another  sum,  debited  to  the  defendants,  was 
not  credited  in  the  account  rendered  by  them.  If  an  account  of  this 
was  rendered  before  Hie  suit  was  commenced,  and  in  a  reasonable 
timei  after  the  money  was  receiyed,  the  defendants  are  in  no  fault  <m 
account  of  this  sum.  But  at  present  it  appears  that  the  sum  remained 
in  ilieir  hands  unacknowledged,  when  the  suit  was  commenced.  This 
matter  may  also  admit  of  explanation. 

'^  As,  then,  the  question  of  costs  is  seen  to  depend  upon  facts 
.  which  are  not  ascertained  by  the  report  of  the  referees,  we  conclude 
to  recommit  the  report  to  them,  with  directions  to  consider  and  deter- 
mine, 1.  Whether,  firom  the  correspondence  between  the  parties,  the 
course  of  business  between  them,  or  from  any  other  evidence  in  the 
case,  it  appears  that  the  c(msignments  were  made  and  received,  under 
an  expectation  or  understanding  that  the  plaintiff  was  to  draw  for  the 
proceeds,  or  otherwise  to  direct  the  remittance.  ,  2.  Whether  the 
account  rendered  of  the  sales,  and  of  the  balance,  were  true,  accord- 
mg  to  the  defendants'  rights  as  factors,  agreeably  to  the  usage  of 
comMipsion  merchants.  3.  Whether  the  defendants,  within  a  reason- 
abl^^me  after  the  receipt  of  the  proceeds,  rendered  an  account 
{hereof  to  the  plaintiff.  And  if  they  fiud  all  these  points  in  the  afiSnn- 
ative,  they  will  not  charge  the  defendants  with  costs ;  otherwise  they 
wiU."i 

§  181.  Thus  it  appears,  that  much  depends  upon  whether  the  agent 
or  consignee  retains  the  funds  of  the  principal  claiming  them  either 
actually  or  constructively  as  his  own,  and  with  the  actual  or  construc- 
tive knowledge  and  acquiescence  of  the  principal.  In  other  words, 
'whether  there  has  been  a  conversion^  open  and  actual,  or  one  to  be 
presumed  by  the  rules  of  law,  under  the  circumstances  of  the  case.^ 


1  [If  the  consignee  return  an  acoonnt,  the  statute  begins  to  nm  from  the  time  when 
t2ie  account  is  received  by  his  principal.  Davies  r.  Cmm,  4  Sandf.  (N.  Y.),  Sap.  Ct. 
590.]  < 

«  See  Kinney's  Ex'rs  v,  M'Clure,  1  Band.  (Va.),  R.  2W. 
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The  statute,  it  appears^  will  run  in  favor  of  a  master  m  equity  against 
an  account  for  the  proceeds  of  property  sold  by  him  in  his  official 
character,  without  any  demand,  if  there  be  notice  of  an  adverse 
claim.^  It  was  held,  in  one  case,  that  the  statute  will  not  run  between 
principal  and  agent  after  an  accounting  between  them ;  but  it  was  on 
the  ground  that  the  accounting  could  not  be  presumed  to  be  a  demand 
for  moneys  collected  by  the  agent  previously,  because  they  were  kept 
out  of  view  at  the  time  of  accounting.^  In  Taylor  v.  Bates,  in  the 
Supreme  Court  of  the  State  of  New  Tork,^  it  was  held,  that  an  attor- 
ney was  not  liable  to  a  suit  for  money  collected  for  another,  till  de- 
mand made,  or  directions  to  remit ;  or  that  he  was  not  in  default  till 
he  received  orders  from  his  principal.  It  did  not  appear,  said  the 
court,  by  Woodworth,  J.,  that  the  plaintiff  ever  demanded  payment, 
or  requested  the  money  to  be  remitted ;  or  that  any  laches  were 
shown  on  the  paft  of  the  defendant,  or  unwillingness  to  pay.  To 
support  an  action  grounded  upon  the  liability  of  the  defendant,  before 
he  had  refused  to  pay  or  remit,  according  to  instructions,  would  be  in 
opposition  to  the  nature  of  the  trust  the  defendant  had  assumed,  as 
well  as  against  justice  and  good  faith.  This  case  is  analogous  to  that  of 
Ferris  v,  Paris,^  in  tiie  same  court,  where  it  was  held,  that  a  &ctor  or 
consignee,  apprising  his  principal  of  the  sale  of  goods  consigned  to 
him,  may  wait  to  receive  instructions  as  to  the  mode  of  remitting  the 
net  proceeds ;  and  is  not  liable  to  an  action  until  a  default  on  his  part 
in'  remitting  or  paying  the  proceeds,  according  to  tiie  ordeMf  his 
principal.  In  the  subsequent  case  of  Stafford  v.  Bichardson,^B  the 
same  court,  it  was  held,  that  an  action  against  an  attorney  for  money 
collected  by  him,  must  be  brought  within  six  years  after  the  money 
is  received  by  him,  or  the  plaintiff  will  be  barred  by  the  statute  ;  and 
that  the  fact  that  a  demand  was  not  made  within  six  years  before 
suit  brought,  will  not  save  the  statute.  The  court  dLstinguish  this 
case  from  that  of  Ferris  v.  Paris,  the  decision  in  which,  they  say,  is 
correct.  The  defendant,  in  that  case,  had  informed  his  principal  of 
the  receipt  of  the  money,  and  waited  for  directions  to  remit,  and  it 


1  Houseal  v,  Gibbs,  1  Bail.  (S.  C),  Eq.  R.  482. 

«  Wordlaw  u.  Gray,  Dudl.  (Ga.),  Eq.  R.  85. 

»  Taylor  v.  Bates,  6  Cowen  (N.  Y.),  R.  876 ;  [Hyman  w.  Gray,  4  Jones  (N.  C), 
Law,  155  ;  Sneed  v.  Hanly,  1  Hemp.  659;  Merle  v,  Aadrews,  4  Texas,  200;  Downey 
V.  Garrard,  24  Penn.  St.  62]. 

*  Ferris  v.  Paris,  10  Johns.  R.  285 ;  [Baird  r.  Walker,  12  Barb.  (N.  Y.),  R.  2MJ. 

»  Stafford  v.  Richaidson,  16  Wend.  (N.  Y.),  R. 
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was  expressly  said,  that  no  laches  were  shown  on  the  part  of  the  de- 
fendant. Although  the  court  said,  an  attorney  may  protect  himself 
from  a  suit  by  want  of  a  demand,  he  is  not,  for  that  reason,  to  he  sub- 
ject all  his  Ufetime  to  demands,  however  stale.  That  if  a  demand 
was  necessary  in  this  case,  the  plaintiff  should  have  made  it  in  season 
to  have  brought  his  suit  wiiMn  six  years^  after  the  defendant  had  con- 
verted the  property  received  by  him  to  his  own  use.^  This  view  of 
the  subject,  it  will  be  perceived,  corresponds  with  the  view  taken  of 
the  subject  by  Mr.  Justice  Parker,  in  the  above  case  of  Clark  v. 
Moody,  in  which  he  says,  that  it  appeared  in  the  case  of  Ferris  v. 
Paris,  to  be  the  usage  for  the  consignor  to  direct  the  mode  of  remit- 
tance ;  and  in  which  he  considers  it  important,  whether  a  consignee, 
within  a  reasonable  time  after  receipt  of  proceeds,  renders  an  account 
thereof  to  his  principal.^ 


^  [If  the  attornej  giye  no  notice  within  a  reasonable  time  that  he  has  collected  the 
money,  the  statute  of  limitations  will  begin  to  ran  against  the  client's  claim  from  the 
time  when  his  attorney  should  have  apprised  him  that  he  had  collected  fdnds.  Denton 
V.  Embnry,  5  £ng.  (Ark.),  228;  McDonnell  v.  Bank  of  Montgomery,  20  Ala.  313. 
Or  from  the  time  when  the  client  knew,  or  ought  to  have  known,  that  the  money  was 
collected ;  and  the  burden  of  proof  is  on  the  attorney  to  show  that  his  client  ought  to 
have  known.  McCoon  v.  Galbraith,  29  Penn.  St.  293 ;  McDoweU  v.  Potter,  8  Barr 
(Penn.),  189.  If  the  attorney  gires  notice,  the  statute  will  begin  to  run  after  the  lapse 
of  a  reasonable  time  within  which  to  demand  the  money  coUected,  although  no  demand 
be  made.  Lyle  v.  Murray,  4  Sandf.  (N.  Y.),  Sup.  Ct.  356;  Hickok  v.  Hickok,  13 
Barb.  (N.  Y.),  632.  And  see  Taylor  r.  Spears,  3  Eng.  (Ark.),  429 ;  and  §  178,  ante. 
But  if  the  defendant,  by  his  own  act,  preyent  a  demand,  he  shaU  not  be  allowed  to 
object  that  it  was  not  made  in  reasonable  time.  Emmons  v.  Hayward,  6  Gush.  (Mass.), 
501.  Though  if  he  merely  produces  delay  by  negotiation  he  may.  East  India  Co.  v, 
Paul,  1  Eng.  Law  &  Eq.  44.] 

*  [In  cases  of  general  agency,  where  there  is  a  current  account,  the  statute  of  limit** 
tions  does  not  attach  until  the  expiration  of  the  agency ;  but  in  cases  of  special  agency, 
where  the  transactions  are  isolated,  the  statute  attaches  to  each  item  of  the  account. 
Hopkins  v.  Hopkins,  4  Strobh.  (S.  C),  Eq.  207.  And  in  South  Carolina,  the  statute 
wiU  run  in  fayor  of  a  priyate  agent  to  collect  and  pay  oyer  money,  ftom  the  time  he 
eoUeets  it.  Estes  v,  Stokes,  2  Rich.  (S.  C),  320.  In  1838,  A  employed  B  and  C, 
then  in  partnership  as  attorneys,  to  lay  out  $500  on  mortgage.  It  was  inyestod  on  a 
mortgage  to  D,  who  subsequently  sold  the  land  subject  to  the  mortgage.  The  purcha- 
ser soon  after  paid  the  $500  to  C,  who,  however,  informed  neither  his  partner  nor  A  of 
such  receipt ;  but  again  lent  the  money  and  continued  to  raeeiye  the  interest.  In  1838, 
the  partnership  was  dissoWed.  A  knew  nothing  of  any  of  these  transactions  till  1848, 
nor  did  his  representatiyes,  andftB  was  also  ignorant  of  all  die  facts  subsequent  to  the 
original  advance  of  the  money.  It  was  held,  in  an  action  by  the  executors  of  A  against 
B  and  C,  that  the  statute  of  limitations  was  a  bar.  Sims  v.  Bmtton,  1  Eng.  Law  and 
Eq.  446.] 
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§  182.  Where  one  of  a  copartnership  was  constihited  an  agent  by 
the  others  on  the  dissolution,  to  collect  the  debts  of  the  firm,  a  de-  ' 
mand  was  held  necessary  under  the  following  circumstances:  By 
artickB  of  copartnersh^he  acting  partaer  w^  to  coUect  whatever 
debts  might  be  due  at  ^e  termination  of  the  partnership,  and  account 
for  the  same  as  he  received  them,  or  as  often  as  the  other  partners 
should  require.  The  partnership  was  dissolved  on  the  4th  of  August, 
1774,  except  as  to  such  matters'  as  necessarily  related  to  the  settle- 
ment of  their  accounts,  the  collection  of  their  debts,  and  closing  of 
their  affairs.  The  books,  Jcc,  were  left  with  the  acting  partner,  who, 
in  April,  1777,  made  a  payment  in  part  to  the  other  jmrtners,  who, 
being  British  subjects,  were  shortly  afterwards  obliged  to  leave  the 
State.  In  1800,  a  bill  was  filed  against  the  executors  of  the  acting 
partner,  and  the  defendants  pleaded  the  statute  of  limitations.  But 
the  plea  nf&s  overruled.  Taylor,  C.  J.,  delivering  the  opinion  of  the 
court,  said :  ^^  The  statement  furnished  by  Kennon  [the  acting  partr 
ner],  was  to  diow  the  progress  fixxm  time  to  tame  he  was  making; 
the  moneys  were  received  by  him  in  the  character  of  a  trustee,  liable 
to  pay  what  he  received  when  his  copartners  should  require  it ;  and 
it  was  only  when  they  did  require  it  and  he  refused  it,  that  the  fidu* 
ciary  character  was  put  an  end  to."  ^ 


1  McNair  r.  Keimon's  Ex'n,  3  Marph.  (N.  C),  R.  139.  Where  a  bank  receiTefl 
money  on  deposit  in'lihe  ordinaiT'  way  from  one  of  its  cnsiomers,  the  latter  cannot  main- 
tain an  action  for  it  without  a  previotis  demand  either  hj  check  or  otherwise ;  and  the 
mle  is  the  same,  though  the  action  be  for  a  balance  struck  on  the  customer's  bank  book, 
bj  one  of  the  clerks  in  the  bank.  (Cowen,  J.,  dissenting.)  Downes  v.  Phoenix  Bank, 
&c.,  6  HUl  (N.  Y.),  R.  297.  [But  in  Pott  v.  aeg,  16  Mees.  &  Wels.  321 ;  b.  c.  12  Jur. 
287,  it  was  held  (Pollock,  C.  B.,  dubitante),  that  money  so  deposited  was  monej  lent, 
and  could  not  be  vecorered  back  after  the  lapse  of  six  yean  from  the  time  of  deposit. 
See  also,  Berry  v.  Pienon,  1  Gill  (Md.),  234.  And  where  A  ffecared  money  to  be  in- 
vested in  the  payment  of  goTenunent  fees  for  Texas  scrip,  placed  in  his  hands  for  loca- 
tion, held  that  he  was  bound  to  do  it  within  a  reasonable  time,  and  after  the  lapse  of 
that  time  the  statute  began  to  run.  Mitchell  v.  MoLemon,  4  Texas,  151.  But  see  ante, 
^  179,  note.] 
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CHAPTER   XVIII. 

KEPLICATION  OF  FRAUD. 

§  183.  It  is  a  question  of  consequence  whether  the  fact  of  fraud 
committed  under  circumstances  which  keep  concealed  a  knowledge  of 
ihe  fiu^t,  and  thus  delay  the  assertion  of  a  right  beyond  the  time  lim- 
ited by  the  statute,  may  be  replied  as  a  bar  to  a  plea  of  the  statute 
in  a  cowrt  of  law ;  provided  an  action  is  brought  within  six  years 
from  the  time  of  the  discovery  of  the  fraud,  or  after  the  opportunity 
afforded  of  making  the  discovery.  In  regard  to  this  subject,  some  of 
the  cases  make  a  marked  and  manifest  distinction  between  a  plea  of 
the  statute  in  a  court  of  law  an^  a  court  of  equity?'  The  reason 
offered  by  Lord  Bedesdale,  why,  if  fraud  has  been  concealed  by  one 
pariy,  until  it  has  been  discovered  by  the  oiher,  and  the  statute  shall 
not  operate  as  a  bar,  is  this :  that  the  statute  ought  not  in  oonsoienee 
to  run;  the  conscience  of  the  party  hdng  so  affected^  that  he  ought  not 
to  be  allowed  to  avail  himself  of  the  length  of  time?  Such  is,  without 
controversy,  the  settled  doctrine  of  courts  of  equity.' 

1  [Post,  S  185.]  ♦ 

'  Hovenden  o.  Lord  Annesley,  3  Sch.  &  Lef.  R.  634. 

*  See  Coster  v.  Murray,  5  Johns.  (N.  T.),  Ch.  R.  522,  and  Story's  Eq.  Jnr. ;  Lewin 
on  Tnute  and  Tmstees,  617.  [Michond  r.  Girod,  4  How.  (U.  S.),  503 ;  Hallett  v.  Col- 
liBS,  10  id.  174 ;  Phalen  v,  Clark,  19  Conn.  421.  Ante,  S  30.  .  Bnt  a  Conn  of  Equity 
wiU  not  open  accounts  and  sustain  claims  on  account  of  fraud  which  are  barred  by  the 
Btatate  of  limitations,  without  exercbing  great  caution.  Steams  v.  Page,  7  How.  (U. 
S.),  S19;  Couch  o.  Couch,  9  B.  Mon.  (Ken.),  160;  Wagner  v.  Baird,  7  How.  (U.  S.), 
234.  And  where  a  bill  will  lie  for  fmmA  after  the  remedy  at  law  is  barred,  it  must  ap- 
pear affirmatively,  that  the  biU  wag^Hwithin  the  statute  period  of  limitation  after  the 
diso(jyery  of  the  fraud.  Field  v.  WflR,  6  B.  Mon.  (Ken.),  479.  In  Ferris  v.  Hender- 
son a  claim  for  services  forty  years  old  was  sustained  against  a  master,  who  had  ob- 
tained them  by  falsely  representing  to  the  person  who  rendered  them  that  he  was  a 
slave.  12  Penn.  St.  (2  Jones),  49.  To  avoid  the  bar  of  the  statute  the  plaintiff  must 
not  only  allege  his  ignorance  of  the  fiaud,  but  when  and  how  he  discovered  it,  and  must 
ofier  satisfactory  evidence  to  prove  these  averments.  Carr  v,  Hilton,  1  Curtis  (U.  S.), 
390.  That  the  statute  begins  to  run  from  the  discovery  of  the  fraud,  see  Stocks  p.  Van 
Leonard,  8  Ghi.  511 ;  Lawrence  v.  Trustees,  &c.  2  Denio  (N.  T.),  577;  Donnelly  t;. 
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§  184.  In  support  of  the  above  doctrine  in  a  court  of  law,  die  case 
of  Bree  v.  Holbreck,^  has  been  relied  on.  In  this  case,  the  replica- 
tion, afler  setting  forth  the  means  by  which  the  plaintiff  had  been  de- 
frauded, went  on  to  state,  that  the  plaintiff,  at  the  time  of  the  assign- 
ment, and  of  paying  the  money,  was  ignorant  of  the  falsehood  of  the 
assertions,  and  of  the  fraud  so  practijsed  upon  him,  and  did  not  dis- 
cover them  until  within  the  space  of  six  years  next  before  suing  out 
of  the  writ.  Lord  Mansfield  was  of  opinion,  that  the  refdication  had 
charged  no  fraud  on  the  defendant,  but  said,  ^^  there  may  he  caseSj 
which  fraud  will  take  out  of  the  statute  of  Umitatione.^*  This  asser- 
tion of  Lord  Mansfield,  it  is  true,  was  considered  by  Mr.  Justice 
Spencer,  in  an  important  case  in  the  State  of  New  York,'  as  the  only 
instance  in  which  such  a  position  was  ever  advanced  in  Westminster 
Hall,  and  he  thought,  that  as  his  lordship  had  an  inclination  to  in- 
trench on  Courts  of  Equity,  that  mere  dictum  could  not  be  regarded 
a»  authority.  But  Mr.  Justice  Story,  in  Sherwood  v.  Sutton,'  con- 
sidered that  t|ie  above  language  of  Lord  Mansfield  was  not  a  mere 
dictum :  Lord  Mansfield  must  be  understood  to  have  spoken  in  the 
name  of  the  court ;  and  the  leave  granted  to  the  plaintiff  to  amend, 
and  reply  fraud  in  the  defendant,  proved  that  the  court  entertained 
no  doubt  upon  the  principal  point.  In  maintaining  that  fraud  will 
take  a  case  out  of  the  statute  in  England,  at  law,  the  learned  judge 
cited  Short  v.  M'Carthy,^  in  which  the  case  of  Bree  v.  Holbreck,  was 
cited  by  counsel  on  both  sides,  without  objection  ;  and  it  was  not  in 
the  slightest  degree  impugned  by  the  covu-t.  Though  the  writer  has 
iftt  been  able  to  meet  with  any  direct  decision  in  England  upon  this 
important  question,  it  would  seem,  fix}m  the  above  indirect  authorities 
in  that  country,  in  connection  with  others,  that  where  there  is  con- 
cealed fr^ud  on  the  part  of  the  defendant,  the  plaintiff  will  not  lose 
his  remedy.^  In  Brown  v.  Howard,^  the  phdntiff  employed  defend- 
ant, in  1808,  to  lay  out  money  for  him  in  the  purchase  of  an  annuity, 
and  discovered  in  February,  1814,  that  the  security  provided  by  the 


re  H^n« 


Bonnellyi  8  B.  Mon.  (Ken.),  113 ;  nnless  there  n  negligence  on  the  part  of  the  person 
who  repiiea  it    Post,  \\  187, 188,  and  191.] 

1  Bree  V.  Holbreck,  Dong.  R.  654. 

>  Troup  V.  Smith,  20  Johns.  (N.  Y.),  R.  83. 

*  Shenv'ood  v.  Sutton,  5  Mawn  (Cir.  Co.),  R.  149. 

*  Short  V,  McCarthy,  3  Bam.  &  Aid.  R.  436. 

*  See  Browne  on  Actions  at  Law,  67. 

*  Brown  v.  Howard,  3  B.  &  Bing.  R.  73. 
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defendant  was  void,  within  Uie  defendant's  own  knowledge,  at  the 
time  of  the  purchase.  In  January,  1820,  plaintiff  saed  in  assumpsit  ' 
for  breach  of  m  implied  coniract  to  provide  good  security.  It  was 
held,  that,  the  action  proceeding  on  the  contract  and  not  on  the  &aud, 
the  statute  of  limitations  was  a  good  bar.  In  this  case,  Dallas,  Ch. 
J.,  said,  "  The  plaintiff  wiB  not  be  without  remedy,  because  he  will 
only  be  nonsuited  here,  a^id  may,  if  he  deems  it  to  his  advantage, 
bring  another  action,  tiie  ground  of  which  may  be  fraud ;  though  on 
tiie  propriety  of  such  a  step  we  give  no  opinion :  but  in  Bree  v.  Hol- 
breck,  it  is  laid  down,  that  in  cases  of  fi^ud,  the  limitation  only  runs 
from  the  time  when  the  frsyoid  is  discovered."  In  Clark  v.  Hougham,^ 
decided  in  the  King's  Bench,  in  1828,  Bailey,  J.,  says,  ^'  It  is  not 
necessary  in  this  case  to  consider  whether  the  mere  existence  of  fraud 
in  the  transaction,  has  the  effect  of  barring  the  statute  of  limitations, 
because  that  question  is  not  raised  by  the  pleadings.  In  order  to 
take  advantage  of  the  alleged  fraud,  there  should  have  been  Qr  special 
replication."  By  Holroyd,  J. :  "  It  is  quite  unnecessary,  under  the 
circumstances  of  this  case,  to  determine  whether  the  existence  of 
fraud  bars  ike  statute,  and  indeed  it  would  be  impossible  to  decide 
tJiat  question  upon  these  pleadings."  By  Best,  J.,  "  The  question  of 
fi^ud  has  been  decided  by  the  jury,  who,  acting  upon  evidence  before 
them,  found  their  verdict  for  the  plaintiff.  By  that  finding  we  are 
concluded.  I  agree  that  we  are  not  called  upon  to  decide  in  this 
case,  whether  fraud,  per  sej  is  an  answer  to  the  statute  of  limitations, 
but  I  tUnk  if  there  had  been  a  special  replication  of  the  fraud  put 
upon  this  record,  the  defendant's  second  plea  would  have  been  an- 
.swered,  and  that  we  might  so  have  held  without  dii^)urbing  any  of 
the  former  decisions  upon  tjiat  subject.  In  all  those  cases  the  fraud 
was  complete,  and  the  cause  of  action  arose  six  years  before  action 
brought ;  but  here  the  fraud  is  continued  to  a  period  far  within  six 
years.  The  rule  of  construction  applicable  to  this  statute  in  courts  of 
law  and  in  courts  of  equity,  is  widely  different ;  and  we  must  abide 
by  our  own  rule  of  construction,  and  wherever  we  find  an  acknowJr 
edgmmt  that  the  debt  is  unpaid,  must  consider  the  statute  as  de- 
feated." 

§  185.   In  this  country  the  cases  are  conflicting.     The  Supreme 

k 

1  See  Bolton,  ex  parte,  1  Mont.  &  Ayr.  (6ankrapt<7),  R.  60 ;  Clark  v.  Hongham,  3 
Dowl.  &  Ry.  R.  830. 
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Court  of  tlie  State  of  New  York  have  positively  refused  assent  to  the 
doctrine,  that  fraud  maj  be  replied  to  a  plea  of  the  statute  of  limitar 
tions  in  a  court  of  law.  In  Troupe  t;.  Smith,^  Chief  Justice  Spencer, 
while  he  admitted  the  doctrine  to  be  sound  in  a  court  of  eqtuty, 
denied  its  being  so  in  a  court  of  law.  In  this  case,  the  defendant 
demurred  generally  to  the  plaintiff's  replication.  The  declaration 
was  in  assumpsit  on  the  pronuses  of  a  testator  as  a  surveyor ^  for  a 
reward  to  be  paid  to  him  by  the  plaintiff,  to  survey  out  into  lots,  skil- 
fully and  accurately,  a  township  of  land,  &c.  The  breach  alleged, 
was,  that  although  the  testator  was  paid  therefor  a  large  sum  of 
money,  yet  he  negligentiy  and  fraudidentlff  performed  his  undertaking, 
and  did  not  faithfully  nor  accurately  execute  his  work.  In  the  repH« 
cation  were  set  forth  the  particulars  of  the  fraud  in  making  the 
survey.  In  support  of  his  opinion  the  learned  judge  reasoned,  that 
the  statute  relates  to  specified  actions,  and  declares,  that  such  actions 
shall  be  commenced  and  sued  within  six  years  next  after  the  cause  of 
such  actions  accrue,  and  not  after,  —  thus,  not  only  affirmatively  de- 
claring within  that  time  these  actions  are  to  be  brought,  but  inhabiting 
after  that  period.  He  knew,  he  said,  of  no  dispensing  power  which 
courts  of  law  possess,  arising  from  any  cause  whatever,  and  it  seemed 
to  him,  that  where  the  legislature,  in  the  same  statute,  ^ves  an  exten- 
sion of  time  in  case  of  reversal  of  judgment,  in  cases  of  infancy, 
coverture  of  the  femme,  &c.,  that  it  would  be  an  assumption  of  le^s- 
lative  authority  to  introduce  any  other  proviso.  The  plaintiff's  case 
nught  be  a  very  hard  one,  but  that  afforded  no  reason  for  construing 
away  a  statute  of  great  public  benefit,  and  which,  in  many  cases,  is  a 
shield  against  ^mtiquated  and  stale  demands.^    The  same  construction 


1  Troupe  v.  Smith,  20  Johnfl.  (N.  Y.),  B.  83. 

^  The  following  comments  of  Mr.  Justice  Story,  upon  the  opinion  as  delivered  by 
Mr.  Chief  Justice  Spencer,  axe  worthy  of  being  here  inserted.  "If  the  point  were 
entirely  new,  and  left  ontonched,  both  at  law  and  in  equity,  the  reasoning  of  the  learned 
judge  would  justify  much  hesitation  in  introducing  such  an  exception.  Perhaps  it 
would  be  conclusive  against  any  attempt  to  go  be}'ond  the  predse  terms  of  the  savings 
of  the  statute,  as  a  limitation  of  duty  most  fit  for  those  who  aie  to  construe  the  statute, 
and  not  to  create  an  exception  beyond  ite  terms.  But  it  is  to  be  remembered,  that  most, 
if  not  all,  the  statutes  of  limitations  existing  in  the  several  States  of  this  Union  have 
borrowed  the  language  of  the  statute  of  21  of  James.  In  all  the  revisions  since  the 
American  revolution,  the  same  general  enactments  have  been  preserved ;  and  it  cannot 
be  doubted,  that  the  expositions  of  the  statute,  which  had  been  adopted  in  England, 
both  at  law  and  in  equity,  were  well  known  to  those  who  framed  our  own.  Under 
such  curcnmstances  it  would  not  be  unnatural  to  suppose,  that  these  expositions  wero 
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of  the  statate  has  been  sobsequenify  confirmed  by  the  same  court,  in 
Leonard  v.  Pitney,^  and  in  Alien  v*  Mille.^  In  Virginia,  also,  the 
remedy  in  cases  of  fraud  after  six  years,  is  confined  to  courts  of  equity.^ 
In  South  Carolina,  -where  the  maker  of  a  note  secretly  and  fraud- 
ulently obtained  possession  of  the  note,  and  kept  it  until  the  statute 
had'  run  out ;  and  the  plaintifi*,  on  discovering  the  fraud,  brought 
assumpsit  as  on  a  note  lost,  to  recover  the  amount^  it  was  held,  that 
Hie  statute  was  a  bar  to  the  action,  notwithstanding  the  fraud,  and 
althou^  the  plaintiff  had  not  known  where  the  note  was.^  In  North 
Carolina,  Henderson,  J.,  in  delivering  the  opinion  gf  the  court,  said, 
an  exception  as  to  fraud  was  not  within  the  act  of  limitations,  and  a 
court  of  law  was  not  at  liberty  to  admit  it,  though  a  court  of  equity 
might.  He  admitted,  however,  that  there  had  been  in  that  State  a 
few  nm  priui  cases  to  the  contrary,  but  maintained,  that  when  the 
words  of  an  act  and  its  savings  are  explicit,  courts  were  not  able  '^  to 
travel  out  of  them."  ^ 


reoeiTed  as  the  true  interpretation  of  the  text.  It  does  not  strike  me,  therefore,  that  the 
expositions  of  the  statute  by  courts  of  cliancery  are  to  be  rejected  in  such  cases,  unless 
they  turn,  not  upon  the  words  of  the  statute,  but  upon  some  equity  peculiar  to  such 
courts,  and  not  cognizable  at  law.  For  if  such  courts  profess  to  expound  the  statute 
upon  a  general  principle,  which  must  equally  apply  to  courts  of  law ;  and  a  fortiori,  if 
they  profess  to  follow  the  law  (as  they  certainly  do  in  cases  of  ooncwrrent  jurisdiction); 
then,  as  has  been  already  remarked,  their  decisions  may  justly  be  deemed  authorities  for 
the  guidance  of  courts  of  law.  With  great  deference,  it  appears  to  me,  that  the  learned 
judge  has  not  adverted  to,  or  given  sufficient  weight  to  this  consideration ;  and  I  cannot 
but  think,  that  if  his  own  luminous  judgment  in  the  subsequent  case  of  Murray  v.  Cos- 
ter (20  Johns.  K.  576),  in  which  the  distinction  is  so  clearly  drawn,  had  been  then  be- 
fore'liim,  he  would  not  have  been  disposed  to  have  pressed  the  argument  against  this 
class  of  chancery  decisions  quite  so  far.  At  all  events,  my  own  judgment  does  not  jus- 
tify me,  in  a  case  of  concurrent  jurisdiction,  in  rejecting  their  just  influence  as  authorita- 
tive expositions  of  the  statute,  valere  quantum  vaUre  possent."    (Mason,  ut  supra.) 

>  Leonard  v.  Pitney,  5  Wend.  (N.  Y.),  R.  80. 

3  Allen  V.  Mille,  1 7  id.  202. 

»  CalUs  p.  Waddy,  2  Munf.  (Va.),  R.  511 ;  Rice  v.  White,  4  Leigh  (Va.),  474. 

*  Miles  r.  Barry,  1  HiU  (S.  C),  R.  296,  dted  2  Rice's  Dig.  83.  [Where  apparently 
fnudulent  conduct  had  been  practised  at  a  sheriff's  sale,  in  1842,  whereby  competition 
was  checked,  and  in  1848,  a  suit  was  brought  to  set  aside  the  sale  on  that  ground,  it 
was  held,  that  the  action  was  barred  by  the  statntB  of  limitations.  Thrower  v.  Cureton, 
4  Strobh.  (S.  C),  Eq.  155.  And  the  statute  begins  to  run  from  the  purchase,  and  not 
from  the  date  of  the  deed.  Cox  v.  Cox,  6  Rich.  £q.  (S.  C),  275.  That  a  deed  of 
land  was  obtained  by  fraud  is  no  answer  to  a  plea  of  the  statute  of  limitations.  York 
V.  Bright,  4  Hnmph.  (Tenn.),  312.] 

*  Executor  of  Hamilton  v.  Smith,  3  Morph.  (N.  C),  R.  115.  In  1783,  however, 
Johnston,  J.,  said,  in  Sweat  v.  Arrington,  2  Hay.  (N.  C.),  R.  129 :  "  Supposing  it  to 
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§  186.  There  is  very  great  weight  of  authority,  however,  in  this 
country  the  other  way,  and  the  doctrine  is  maintained  by  a  iiumber  of 
the  most  respectable  authorities,  that  where  there  is  fraud,  the  stat- 
ute does  not  operate  in  courts  of  law,  until  the  party  affected  is  con- 
scious of  it.  Many  years  since  a  question  arose  in  the  Supreme 
Court  of  Massachusetts,  on  a  replication  of  fraud,  which  showed  the 
impracticability,  if  not  the  impossibility  of  discovering  the  fraud. 
The  replication  stated,  that  the  defendant  fraudulently  and  deceitfully 
concealed  the  bad  foundation  of  a  road  he  had  engaged  to  make,  the 
unsuitable  materials,  and  the  work  xmfaithfuUy  executed,  by  covering 
the  same  with  earth,  and  smoothing  the  surface,  so  that  it  appeared  to 
the  plaintifis,  that  the  contract  had  been  faithfully  executed.  Far- 
sons,  Ch.  J.,  held,  that  the  replication  must  disclose  a  fraudulent 
transaction  in  the  defendants,  by  which  the  time  when  the  cause  of 
action  accrued,  must  have  been  fraudulently  concealed  from  the 
knowledge  of  the  plaintiff,  until  a  period  within  six  years  before  the 
action  was  commenced.  And  that,  where  the  delay  in  bringing  the 
suit  is  owing  to  the  fraud  of  the  defendant,  the  cause  of  action  against 
him  ought  not  to  be  considered  as  having  accrued,  until  the  plaintiff 
could  obtain  a  knowledge  that  he  had  a  cause  of  action ;  and  that  if 
this  knowledge  is  concealed  from  him  by  the  defendant  fraudulently, 
the  court  would  violate  a  sacred  nile  of  law,  if  they  permitted  the 
defendant  to  avail  himself  of  his  own  fraud.*  The  cases  referred  to 
as  authority,  by  the  learned  judge,  are  Bree  v.  Holbreck,  and  the 
case  in  equity  of  the  South  Sea  Company  v.  Wymonsdell.^  The  same 
'  construction  of  the  statute  prevails  in  Maine,  and  in  Cole  r.  McGla- 
thry,'  Weston,  J.,  who  gave  the  opinion  of  tjie  court,  said  that  -the 
cases  of  Bree  v.  Holbreck,  and  Massachusetts  Turnpike  Company  v. 
Field,  established  and  qualified  the  exception  in  question.*  Fraud  not 
discovered  until  after  six  years,  may  also  be  successfully  replied  to  a 


bo  a  fraud,  which  there  is  no  evidence  of;  then  the  act  will  not  run  bnt  from  the  time  of 
its  discovery."    This  is  not  referred  to  in  the  first-mentioned  case,  by  Henderson,  J. 

\  Massachusetts  Turnpike  Company  t;.  Field,  3  Mass.  R.  201 ;  [Livermore  v.  John- 
son, 27  Miss.  (6  Cush.),  284]. 

^  3  P.  Wms.  B.  143.  See  also,  in  Massachnsetts,  in  confirmation  of  the  above  case 
in  that  State,  Homer  v.  Fish,  1  Pick.  R.  435;  Wells  r.  Fish,  3  id.  74;  Famam  p. 
Brooks,  9  id.  212. 

»  Cole  V.  McGlathry,  9  Greenl.  (Me.),  R.  131. 

*  And  see  in  Maine,  Bishop  v.  Little,  3  Greenl.  (Me.),  R.  445,  and  Morton  v.  Chand- 
ler, 8  id.  9.     [And  in  New  Hampshire,  Donglass  v.  Elkins,  8  Foster,  26.] 
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plea  of  the  statute  in  Pennsylvania,^  and  the  court,  in  Harrisburg 
Bank  v.  Foster,^  cite  as  authority  the  case  of  the  Massachusetts 
Turnpike  Company.  In  In(]liana,  the  construction  is,  that  the  statute 
begins  &om  the  time  only  that  the  fraud  is  fully  developed  and  dis- 
closed, so  as  to  enable  the  injured  party  to  perceive  the  nature  and 
extent  of  the  fraud  committed.^  It  was  likewise  so  held  by  Mr.  Jus- 
tice McLean  of  the  Supreme  Court  of  the  United  States,  in  the 
court  for  the  seventh  circuit  in  that  State,*  Mr.  Justice  Story,  of  the 
same  high  court,  in  the  first  circuit,  gave  a  veiy  able  opmion  to  the 
same  effect,  in  the  case  of  Sherwood  v.  Sutton,  in  New  Hampshire ;  ^ 
and  the  learned  judge  thus  explained  the  reason  upon  which  he  con- 
sidered the  exception  as  to  fraud  to  be  properly  founded :  ^'  It  is, 
that  every  statute  is  to  be  expounded  reasonably,  so  as  to  suppress, 
and  not  to  extend,  the  mischiefs  which  it  was  designed  to  cure.  The 
statute  of  imitations  was  mainly  intended  to  suppress  fraud,  by  pre- 
venting fraudulent  and  unjust  claims  from  starting  up  at  great  distan- 
ces of  time,  when  the  evidence  might  no  longer  be  within  the  reach 
of  the  other  party,  by  which  they  could  be  repelled.  It  ought  not, 
then,  to  be  so  cpnstrued,  as  to  become  an  instrument  to  encourage 
fraud,  if  it  admits  of  any  other  reasonable  interpretation ;  and  cases 
of  fraud,  therefore,  form  an  implied  exception,  to  be  acted  upon  by 
courts  of  law  and  equity,  according  to  the  nature  of  their  respective 
jurisdictions.  Suc||,  it  seems  to  me,  is  the  reason  on  which  the  excep- 
tion is  built,  and  not  merely  that,  there  is  an  equity  binding  upon  the 
conscience  of  the  party,  which  the  statute  does  not  reach  or  control."^ 


1  Jones  V.  Conoway,  4  Teates  (Penn.),  R.  109;  M'Dowell  v.  Young,  12  Serg.  & 
Rawle(Penn.),  R.  128;  Ruah  v.  Bar,  1  Watts  (Penn.),  R.  110;  Pennock  o.  Freeman, 
id.  491. 

'  Harrisburg  Bank  v.  Foster,  8  id.  12. 

'  Raymond  v.  Simonson,  4  Black.  (Ind.),  R.  85. 

*  Mitchell  V,  Thompson,  I  McLean  (Cir.  Co.),  R.  85. 
^  Sherwood  r.  Sutton,  5  Mason  (Cir.  Co.),  R.  143. 

*  [In  Maflsachusetts  it  is  provided  (R.  S.  c.  120,  ^  21)  that  where  one  who  is  liable 
to  an  action,  "  shaU  fraudulently  conceal  the  cause  of  such  action  from  the  knowledge 
of  the  person  who  is  entitled  thereto,  the  action  may  be  commenced  at  any  time  within 
six  years  after  the  person  who  is  entitled  to  bring  the  same,  shaU  discoyer  that  he  has 
such  cause  of  action ; "  and  it  was  held,  under  this  proyision,  that  the  concealment  of 
property  by  an  insolvent  debtor  from  his  assignees,  and  the  concealment  from  a  creditor 
of  fraudulent  acts,  which,  if  known,  would  enable  such  creditor  to  avoid  the  debtor's 
discharge,  do  not  constitute  a  fraudulent  concealment  from  a  creditor's  cause  of  action 
so  as  to  take  the  case  out  of  the  statute  of  limitations.  Rice  v.  Burt,  4  Cush.  (Mass.^, 
208.] 

16* 
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§  187.  The  presumption  is,  that  if  the  party  affected  by  any  fraud- 
ulent transaction  or  management,  might,  with  ordinary  care  and  at- 
tention,  have  seasonably  detected  it,  h^  seasonably  had  actual  knowl- 
edge of  it ;  ^  and  the  plea  of  the  statute  is  not  answered  by  the  fact, 
that  the  action  is  founded  on  a  simple  breach  of  trust,  or  upon  what 
is  but  a-  bare  violation  of  an  engagement,  for  allegations  upon  such 
grounds  might  be  made  in  aU  cases.^ 

§  188.  The  case  of  Famam  t^^  Brooks,  in  Massachusetts,^  is  one 
in  which  the  positions  just  stated  were  involved  and  recognized,  and 
applied,  with  great  deliberation,  to  a  peculiar  state  of  facts.  It  was  a 
bill  in  equity  which  sought  to  set  aside  a  settiement  of  accounts  and 


^  2  Story's  £q.  Jur.  \  1521.  "What  is  rensonable  diligence,  it  has  bojn  inquired,  in 
the  detection  of  such  a  Proteus  as  fraud  1  Not  to  say  any  thing  of  the  impossibility,  in 
by  far  the  greatest  proportion  of  cases  of  fiaad,  of  discovering  when  what  would  proba- 
bly be  termed  knowledge  of  the  fraud,  commenced.  We  really  cannot  see,  moreover, 
why  the  lapse  of  a  determinate  period  should  not  be  a  bar  as  well  in  cases  of  fraud,  as 
of  tortious  possession.  It  is  obvious  that  the  grand  object  of  fixed  periods  of  limita- 
tions, that  of  shortening  titles  and  making  them  certain,  cannot  be  adequately  obtained, 
unless  the  rules  are  of  universal  application."  These  were  the  views  of  the  English 
Real  Property  Commissioners,  in  reference  to  section  26  of  the  proposed  new  statute  of 
limitations,  which  provided,  that,  "in  every  case  of  a  concealed  fraud,  the  right  to  bring 
a  suit  in  equity  shall  be  deemed  to  have  first  accrued  at,  and  not  before  the  time  at 
which  such  fraud  shaU,  or  with  reasonable  diligence  might,  have  been  first  known  or  dis- 
covered."    London  Legal  Examiner,  April,  1832,  p.  69. 

«  See  Cole  v.  McGlathry  (Opinion  by  Weston,  J.),  9  Greenl.  (Me.),  R.  131 ;  [Mc- 
Kown  o.  Whitman,  Sl  Me.  44S ;  Buckner  v,  Calcote,  26  Miss.  (6  Gush.),  432.  A  re- 
quest by  one  of  two  indorsers  of  a  note,  that  suit  be  delayed  against  him,  or  that  the 
other  indorser  be  sued  first,  is  no  case  for  the  interference  of  a  court  of  equity.  Bank  of 
Tenn.  v.  Hill,  10  Humph.  (Tenn.),  176.  So  where  in  an  account  settled  between  the 
parties  the  phuntilf  has  erroneously  credited  the  defendants,  which  for  that  reason  he 
would  be  entitled  to  recover.  Brown  v.  Edes,  37  Me.  (4  Heath),  492.  Nor  is  a  denial 
on  the  part  of  the  defendant  that  he  was  part-owner  in  a  vessel,  made  when  a  portion 
of  an  account  for  repairs  was  presented  to  him,  such  a  firaudulent  oonoealmont  as  to 
prevent  him  fix)m  availing  himself  of  the  plea  of  the  statute.  Bense  v.  Southard,  39 
Me.  (4  Heath),  404.  But  where  the  dekiy  of  the  plaintiff  to  seek  relief  was  occasioned, 
in  part  at  least,  by  the  promise  of  the  defendant  to  rectify  the  errors  Qomplained  of,  the 
existence  of  such  errors  came  to  the  knowledge  of  the  plaintiff  gradually,  and  the  cir- 
cumstances of  the  case  were  such  that  the  defendant  could  suffer  nothing  by  the  delay, 
it  was  held,  that  the  plaintiff  was  not  precluded  from  relief  on  the  ground  that  he  had 
not  sought  it  within  reasonable  time.  Callender  v.  Colegrove,  17  Conn.  1.  And  where 
it  is  agreed  between  the  assignor  and  assignee  of  a  promissory  note,  at  the  time  of  the 
assignment,  that  the  assignee  need  not  demand  payment  of  the  maker  before  a  certain 
time,  it  is  no  laches  in  the  assignee  not  to  commence  suit  on  the  note  before  that  time. 
Nance  v,  Dunlavy,  7  Blackf.  (Ind.),  172.    And  see  farther,  pott,  \  190.] 

»  Famam  v.  Brooks,  9  Pick.  (Mass.),  R.  212. 
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contract,  roade  between  the  defendant  and  the  administrators  of  T. 
H.,  in  the  year  1808,  the  subject  of  which  was  an  insurance  account 
subsisting  between  T.  H.  and  the  defendant  for  several  years,  and 
not  adjusted  in  the  lifetime  of  T.  H.  The  defendant  was  an  insur- 
ance broker  from  the  year  1785  to  Ihe  year  1803,  keeping  an  office, 
in  which  T.  H.  and  divers  #tfaer  underwriters,  were  accustomed  to 
underwrite  policies  of  insurance,  and  during  that  period  a  vast  amount 
of  insurance  business  was  transacted  under  the  particular  care  and 
inspection  of  the  defendant,  who  was  the  general  agent  of  that  office, 
he  keeping  all  the  accounts  for  the  underwriters,  receiving  premiums 
and  paying  losses,  and  receiving  a  commission  for  his  services.  It 
appeared,  also,  that  there  was  a  private  agreement  of  copartnership 
between  the  defendant  and  T.  H.,  not  known  to  the  other  under- 
writers in  the  office,  in  virtue  of  wbfti  the  defendant  became  inter- 
ested in  one  fourth  part  of  all  sums  underwritten  by  T.  H.,  in  regard 
to  premiums  and  losses.  This  copartnership  commenced  in  October, 
1794,  and  continued  until  June,  1808,  when  the  defendant  discon- 
tinued keeping  the  office ;  at  which  time  there  were  large  balances 
due  to  T.  H.,  which  remained  unadjusted  till  his  death.  In  January, 
1808,  T.  H.  died  intestate,  and  soon  afterwards  administration  of  Ms 
estate  was  committed  to  two  of  his  relatives.  On  the  fourth  day  of 
April,  1808,  the  defendant  paid  to  the  administrators  sixty  thousand 
dollars,  as  and  for  a  full  settlement  and  discharge  of  all  the  claims  of 
T.  H.'s  estate  against  him,  and  the  administrators  having  received 
that  sum,  subscribed  a  receipt  of  that  date  for  the  above-named  sum 
in  full  for  the  whole  underwriting  account  of  T.  H.  deceased,  in  the 
office  formerly  kept  by  the  defendant,  from  the  period  of  T.  H.'s  first 
beginning  to  underwrite  in  the  defendant's  office,  up  to  that  date.  It 
was  stated  in  the  receipt,  that  the  agreement  between  the  adminis- 
trators and  the  defendant,  was,  that  the  underwriting  account  of  T. 
"EL.f  within  its  advantages  and  with  all  its  disadvantages,  be  wholly 
the  property  of  the  defendant,  in  like  manner  as  if  the  defendant  had 
been  the  origmal  underwriter  instead  of  T.  H.  The  object  of  the 
bill  was  to  defeat  the  primd  facie  legal  effect  of  this  receipt,  and  it 
alleged,  with  other  things,  that  sums  were  omitted  in  the  defendant's 
statement  which  ought  to  have  been  credited,  and  others  charged 
which  ought  not  to  have  been  debited  to  T.  H.'s  estate ;  and  that 
there  was  presented  to  the  administrators  a  list  of  claims  against  the 
insurance  account  of  T.  H.  which  was  exaggerated  and  false  ;  and 
that,  upon  this  statement  and  Ust  of  claims,  the  administrators,  svp- 
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poainff  them  to  be  trusy  and  reposing  confidenee  in  the  defendant^  were 
•  induced  to  accept  his  offer  of  sixty  thousand  dollars,  and  give  him 
the  receipt  and  discharge  above  mentioned.  The  answer  denied  all 
unfair  advantages  taken  of  T.  H.  in  his  lifetime,  or  of  his  adminis- 
trators afterwards,  and  alleged  among  other  things,  that  the  person 
selected  by  the  administrators  and  ij^  defendant  to  examine  the 
books,  did  so,  aided  by  the  defendant,  to  his  full  satisfaction,  and  then 
recommended  to  the  administrators  to  accept  the  offer  of  the  defend- 
ant, and  that  they  did  so  without  any  misrepresentati(m  on  his  part, 
and  received  the  money,  and  thereupon  signed  the  receipt  and  transh 
fer  above-mentioned,  in  the  presence  of  one  A.  B.,  their  confidential 
friend  and  adviser.  The  great  object  of  the  bill,  the  court  consid- 
ered, was  to  open  the  whole  account  between  the  parties,  and  after  a 
lapse  of  twenty  years  to  invest%ite  and  explain  complicated  concerns 
of  many  years  of  most  extensive  and  intricate  business;  and  the 
counsel  for  the  plaintiff,  the  court  said,  aware  of  the  position  in  which 
they  stood,  had  undertaken  to  maintain  it  by  the  allegation  o{  fraud 
on  the  part  of  the  defendant  in  procuring  the  settiement  which  was 
sought  to  be  avoided.  Not  that  they  made  a  direct  allegation  to  that 
effect,  but  they  asserted  that  the  facts  therein  stated  constituted 
£raud,  if  not  direct,  of  a  constructive  nature,  such  as  is  holden  in 
courts  of  equity,  sufficient  to  vitiate  any  contract  or  bargain.  If  the 
ground  the  plaintiffi  took,  could  be  maintained,  the  relief  they  sought 
belonged  to  them,  unless  for  other  causes,  the  relief  must  be  with- 
held. Such  a  cause  was  supposed  to  exist  in  the  statute  of  limitor 
tionSy  which  was  insisted  on  in  the  answer  as  a  bar  to  the  bill,  and 
which  the  court  discussed  in  its  application  to  the  case,  after  having 
treated  of  other  parts  of  the  case.  One  part  of  the  case,  and  the 
last  ground  taken  for  avoiding  the  contract,  was,  that  in  making  the 
settlement  above  stated,  the  defendant  omitted  to  mention  claims  ex- 
isting in  the  nature  of  salvage  against  the  government  of  ^pain^  for 
illegal  captures,  which  claims,  at  the  time  of  the  settiement,  were 
thought  to  be  of  littie  or  no  value,  but  afterwards,  by  reason  of  a 
treaty  between  Spain  and  the  United  States,  became  of  great  value. 
It  was  heldy  that  as  the  statement  of  the  defendant  did  not  purport  to 
^ve  an  account  of  the  sources  from  which,  by  possibility,  advantages 
might  accrue,  and  as  all  such  claims  might  be  traced  in  the  defend- 
ant's books  exhibited  to  the  administrators  of  T.  H. ;  and  the  defend- 
ant, in  his  answer,  stated  that  they  escaped  his  recollection,  the  omis- 
sions did  not  show  actual  or  constructive  fraud  on  the  part  of  the 
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defendant ;  so  that  the  compromise  could  not  be  set  aside,  and  the 
benefit  of  those  claims  belonged  to  the  defendant,  the  words  being 
broad  enough  to  embrace  them.  But  the  defendant  had  made  a  writ- 
ten statement  to  T.  H.,  which  came  into  the  hands  of  the  adminis* 
trators,  showing  a  balance  of  $64,688  in  the  hands  of  the  defendant, 
and  a  list  of  outstanding  claims  against  the  insurance  account  of  T. 
H.,  and  upon  this  statement  and  list  of  claims,  the  administrators,  by 
the  advice  of  an  agent  employed  by  them  to  examine  the  defendant's 
books,  were  induced  to  make  the  settlement.  In  1827,  after  the 
death  of  %e  administrators  and  of  their  agent,  the  administrator  de 
bonis  norty  brought  the  present  bill  in  equity  to  set  aside  the  receipt 
and  agreement,  on  the  ground  of  constructive  fraud  on  the  part  of  the 
defendant,  or  at  least  to  surcharge  and  falsify.  From  an  examination 
of  the  books  by  an  accountant,  employed  several  months  for  that  pur- 
pose by  the  plaintiff,  it  appeared  l^at  the  balances  in  favor  of  T.  H. 
amounted  to  $64,688,  according  to  the  defendant's  written  statement, 
but  that  there  were  errors  in  the  book,  which,  if  corrected,  would 
have  increased  that  sum  to  $68,276.  The  defendant  admitted  there 
were  errors,  but  not  to  the  amount  stated  in  the  account.  It  was 
heldy  in  reference  to  the  statute  of  limitations,  that  the  statute  does 
not  apply  to  direct  trusts  created  by  deed  or  will,  and  perhaps  not 
to  those  created  by  appointment  of  law,  such  as  executorships  and 
administrations;  but  constructive  trusts  arising  from  partnerships, 
agencies,  and  the  like,  are  subject  to  the  statute  ;  that  in  a  court  of 
equity  there  was  as  much  force  to  be  given  to  the  statute  when 
pleaded  to  a  bill,  as  to  an  action  at  law ;  that  is,  by  showing  that 
there  had  been  a  concealment,  and  that  the  discovery  of  the  fraud  was 
only  within  six  years ;  that  if  the  aggrieved  party  knew  of  the  frauds 
when  it  was  committed,  or  had  full  possession  of  the  means  of  detect- 
ing  it,  which  is  the  same  as  knowledge,  neglect  to  bring  his  complaint 
for  more  than  six  years  will  deprive  him  of  his  remedy,  and  ought  to 
upon  the  very  principles  and  reasons  on  which  the  statute  of  limita- 
tions was  enacted.  The  court  apprehended,  that  if  they  should  sus- 
tain a  bill  founded  on  fraud,  committed  more  than  six  years  before 
the  filing  of  the  bill,  without  any  proof  of  the  actual  concealment  of 
it,  they  would,  to  a  great  extent,  and  in  a  large  class  of  cases,  judi- 
cially repeal  the  statute,  which  would  be  a  usurpation  of  power.^ 

*  In  support  of  this  part  of  the  opinion  of  the  court,  the  court  relied  upon  the  multi- 
tude of  authorities  collected,  and  ably  reviewed  and  compared  by  Chancellor  Kent,  in 
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But  the  difference  between  $64,688,  the  sum  named  in  the  defend^ 
ant's  written  statement,  and  $68,276,  the  sum  which  should  have 
been  named,  was  deemed  so  important  an  error  in  the  basis  of  the 
settlement,  as  to  have  affected  the  compromise,  and  the  plaintiff  was 
therefore  permitted  to  surcharge  and  falsify,  the  defendcmi's  admi^ 
810718  having  taken  this  part  of  the  case  ovi  of  the  statute?- 

§  189.  In  the  case  of  Sishop  v.  LittlO;^  the  plaintiff  being  in  Ihe 
possession  of  certain  land  in  the  State  of  Maine,  claimed  bj  the 
Pejepscot  proprietors,  for  whom  the  defendant  assumed  #  act  as 
agent,  paid  to  the  defendant  a  certain  sum  of  money,  and  received  a 
deed.  At  the  time,  the  plaintiff's  agent  expressed  his  fears,  that  the 
titie  of  the  proprietors  did  not  .extend  so  far  as  to  include  the  land 
occupied  by  the  plaintiff.  But  the  defendant  affirmed  that  it  did,  and 
epd  that  if  the  deed  that  he  was  about  to  give  to  the  plaintiff,  should 
not  convey  to  him  a  good  title  thereto,  he  would  make  it  good.  Upon 
this  assurance  the  money  was  paid,  and  a  deed  of  release  and  quit- 
claim was  made  to  the  plaintiff.  Within  six  years  prior  to  the  com- 
mencement of  the  plaintiff's  action  of  assumpsit,  but  more  than  six 
years  after  the  payment  of  the  money  and  the  delivery  of  the  deed, 
it  was  ascertained  that  the  titie  of  the  proprietors  did  not  extend  so 
far  as  to  cover  the  plaintiff's  farm ;  and  he  thereupon  brought  his  suit 
to  recover  back  the  purchase-money  and  interest.  The  court  held^ 
that  when  the  deed  was  made  and  delivered  to  the  phdntiff,  the  pro- 
prietors  had  then  no  title  to  the  land  therein  described ;  and  that,  if 
the  plaintiff  ever  had  a  right  to  recover  back  the  consideration,  he 
had  one  then,  and  the  failure  of  consideration,  if  ever,  was  at  that 
moment.  It  was  urged,  by  the  plaintiff's  counsel,  that  as  this  want 
of  title  was  not  discovered  till  within  six  years,  the  statute  was  no 
bar ;  that  it  did  not  commence  running  until  the  discovery  was  made. 

the  case  of  Kane  v.  Bloodgood,  7  Johns.  (N.  Y.),  Ch.  B.  90-114.  And  see  Hawley  ». 
Cramer,  4  Cow.  (N.  Y.),  K.  718,  in  equity. 

1  In  cases  of  settled  acconnts,  a  court  of  equity  will  not  generally  open  the  account; 
but  will  at  most  only  grant  liberty  to  surcharge  and  falsify,  unless  in  cases  of  apparent 
fraud.  1  Story,  £q.  Jur.  501.  Where  the  bar  of  the  statute  against  an  account  of  ten 
years'  standing  is  repelled  by  an  admission^  that  the  account  is  open,  and  a  promise  to 
settle  it,  the  length  of  time  will  not  of  itself  operate  as  a  bar ;  but  it  may,  connected 
with  other  ciix'umstances,  be  sufficient  to  induce  the  court  to  require  evidence  of  the 
claim  so  clear,  consistent,  and  natural,  as  to  amount  to  positive  and  almost  conclusive 
proof.    McLin  v,  McNamara,  1  Ired.  (X.  C),  Eq.  R.  75. 

a  Bishop  V.  Little,  3  Greenl.  (Me.),  R.  405. 
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Such,  however,  the  court  said  was  not  the  law ;  and  they  asserted, 
that  no  case  could  be  found  where  the  statute  had  been  avoided,  at 
law  or  in  equity,  unless  on  the  ground  of  fraudulent  concealment  on 
the  defendant's  part.  There  was,  moreover,  in  the  perception  of  the 
coxirt,  no  principle  of  law  which  could  save  the  cause  from  the  opera- 
tion of  the  stbtute.^ 

§  190.  Courts  of  equity  will  not  interpose  if  a  party  slumber  upon 
bis  right  unreasonably,  after  the  detection  of  fraud,  or  the  means 
afforded  of  detection.  A  purchase  made  by  an  administrator  of  one 
of  the  distributees,  shortly  after  the  latter  became  of  age,  of  all  his 
interest  in  his  father's  personal  estate,  the  administrator  having  ren- 
dered no  inventory  of  ilie  estate,  or  stated  an  account,  and  the  pur- 
chase hai^g  been  made  at  a  grossly  inadequate  price,  was  considered 
fraudulent  and  voidable,  at  the  election  of  the  distributee,  if  appli- 
cation had  been  made  for  that  purpose  within  a  reasonable  time  after- 
wards, or  within  a  reasonable  time  after  obtaining  knowledge  of  the 
fraud.  But  a  court  of  equity,  after  the  lapse  of  eleven  years  from 
the  making  of  such  contract,  will  not  lend  its  aid  to  rescind  it,  and 
compel  the  administrator  to  account ;  the  distributee  having,  when  the 
contract  was  made,  or  soon  afterwards,  knowledge  of  circumstances 
sufficient  to  put  him  on  inquiry.  However  true  it  may  be,  said  the 
court,  that  time  does  not  commence  running  until  after  discovery  of 
the  frtiud,  if  a  considerable  period  of  time  has  elapsed  before  the  dis- 
covery of  the  fiuud,  the  efflux  of  time  already  passed  should  quicken 
the  diligence  of  one  who  desired  to  avoid  a  contract  for  that  cause, 
especially  in  a  case,  where,  by  *the  exercise  of  any  diligence,  the  true 
state  of  the  cafie  might  have  been  known  at  an  earlier  period.^ 


^  [Where  it  appeared  that  &e  improyements  in  a  tract  of  land  had  been  conveyed  by 
the  defendant  to  the  plaintiff  in  equity,  in  1818,  and  that  an  agreement  had  been  made 
between  them,  that  the  defendant  was  to  keep  possession  for  two  years,  and  then  quietly 
leave,  and  put  the  plaintiff  in ;  but,  before  the  expiration  of  the  two  years  the  defend- 
ant held  the  possession  under  a  title  from  the  proprietor  of  the  land,  and  witliin  three 
yean  of  the  filing  of  the  bill,  procured  a  conveyance  of  the  land  to  himself,  and  refused 
to  relinquish  the  possession  to  the  plaintiff,  it  was  held,  that  die  statute  of  limitations 
was  no  bar  to  the  relief  sought  for^  by  the  bill  in  equity.  Chapman  v.  Butler,  22  Me. 
191.] 

*  Johnson  v,  Johnson,  5  Ala.  R.  90  (New  Series,  1844).  [Yeazio  v.  Williams,  3 
Story  (U.  S.),  611 ;  Gould  v.  Gould,  id.  516 ;  Stokes  v.  Lebanon,  &c.  6  Humph. 
(Tcnn.),  241;  Young  v.  Cook,  30  Miss.  (1  George),  320;  Browne  v.  Cross,  7  £ng. 
Law  &  £q.  263.    Li  this  case  the  Master  of  the  Bolls  said :  *'  Courts  of  Equity  have 
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§  191.  La  the  caBo  of  Harrisburg  Bank  v.  Foster,  in  Pennsylva- 
nia,^ the  court,  after  citing  the  case  in  Mafisachnsetts,  of  Turnpike 
Company,  as  authority  for  their  opinien,  that  fraud  maybe  successftdly 
replied  to  a  plea  of  the  statute ;  held,  that  the  cashier  of  a  bank  can- 
not aya3  himself  of  the  statute  to  defeat  an  action  on  his  note  by  the 
bank,  unless  he  can  show  clearly  a  performance  of  all  his  duties  in 
relation  to  the  note,  in  exhibiting  the  same  as  due  and  unpaid,  to  the 
board  of  directors.  The  knowledge  of  the  president,  or  of  the  indi- 
vidual directors  of  the  bank,  that  the  note  was  due  and  unpaid,  is  not 
a  fact  from  which  negligence  can  be  inferred  on  the  part  of  the  bank, 
BO  as  to  allow  tiie  operation  of  the  statute  in  favor  of  the  cashier. 


always  considered  it  of  the  greatest  importance  that  parties  shodld  not  sleep  on  their 
rigphts.  Champion  v.  Rigby,  1  Ross.  &  Myl.  539 ;  and  affirmed  by  Lord  Cottenliam, 
ISth  March,  1846.  If  the  mere  allegation  of  fraud  enabled  any  one  to  open  transac- 
tions  many  years  after  he  had  notice  of  it,  this  doctrine  might  itself  be  the  means  of 
perpetuating  the  greatest  frauds  in  cases  where  the  evidence  behig  lost  by  the  lapse  of 
time,  an  innocent  party  might  be  left  defenceless.  See  also,  Feison  v.  Sanger,  1  W.  & 
M.  (XT.  S.),  138;  Gilpin  u.  Smith,  S.  &  M.  (Miss.),  109;  Keeton  t\  Kceton,  20  Mis. 
(5  Bennett),  530 ;  Moore  v.  Greene,  2  Curtis,  C.  C.  202 ;  McLure  v.  Ashby,  7  Rich. 
£q.  (S.  C),  430]. 
1  Harrisburg  Bank  v.  Foster,  8  Watts  (Fenn.),  R.  18. 
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CHAPTER   XIX. 

EXCEPTION  OF  PERSONS  UNDER  DISABILITIES. 

§  192.  It  is  provided  by  tbe  seventh  section  of  the  statute  of 
James,  that  if  any  person  entitled  to  bring  any  of  the  personal  actions 
therein  mentioned,  shall  be  at  the  time  of  the  cause  of  action  accrued, 
within  the  age  of  twenly-one  years,  feme  covert^  non  compos  mentis^ 
imprisoned  or  beyond  the  seas,  such  person  shall  be  at  liberty  to  bring 
the  same  actions  within  the  times  limited  by  the  statute,  afler  his  dis- 
ability has  terminated.  A  person  held  in  slavery,  is  ^^ imprisoned" 
witiiin  the  meaning  of  the  proviso  in  the  statute.^ 

§  193.  An  attempt  was  made,  not  many  years  since,  by  the  coun- 
sel, in  Piggott  V.  Rush,  in  the  King's  Bench,^  to  support  a  construc- 
tion of  this  section  of  the  statute  entirely  different  from  the  one  which 
had  become  established.  The  decision  in  the  case  was,  that  if  a  party 
who  is  under  the  disability  of  imprisonment,  when  the  cause  of  action 
accrues,  commence  an  action  of  indebitatus  assumpsit,  after  the  time 
limited  by  the  statute  has  passed — but  during  the  continuance  of  the 
imprisonment — the  operation  of  the  statute  is  barred  by  the  saving 
clause  in  this  section.  But  it  was  contended,  by  the  counsel,  that 
none  of  the  words  mentioned  in  that  proviso,  applied  to  assumpsit; 
for,  although  it  had  been  so  held,^  yet  it  was  at  a  time  when  courts 


1  Matilda  v.  Cranshaw,  4  Teig.  (Tenn.),  R.  299.  [The  party  who  sets  up  disalnlity 
most  prove  it  clearly.  HaU  v.  Timmins,  2  Rich.  (S.  C),  120.  A  person  £6r  whose 
use  a  suit  is  brought  is  entitled  to  the  benefit  of  any  disability  to  which  he  would  have 
been  entitled  had  the  suit  been  in  his  own  name.  Davis  v.  Sullivan,  2  Eng.  (Ark.), 
449.  But  the  grantee  of  one  who  could  have  availed  himself  of  the  disability  ef  infimcy, 
cannot  avail  himself  of  that  exception.  Williams  v.  Council,  4  Jones,  I<aw  (N.  C), 
206.  And  where  a  party  shows  himself  within  an  exception,  he  will  be  presumed  to 
remain  within  it  until  such  time  as  will  take  the  case  out  of  the  statute^  unless  the  con- 
trary appear.    Ibid.] 

3  Piggott  V,  Rush,  4  Adol.  &  EIL  R.  912. 

»  See  ante,  Ch.  IX.  §  70. 
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leaned  strongly  in  faror  of  restricting  tiie  operation  of  the  statute ; 
and  that  latterly  it  had  been  construed  as  one  passed  '^  for  quieting 
men's  estates  and  of  avoiding  suits ; "  and  that  many  of  the  early  de- 
cisions had  been  overruled  on  this  ground.  Lord  Denman  said,  the 
court  could  not  overrule  the  cases,  which  had  decided  that  the  action 
of  assumpsit  was  included  in  the  statute ;  and  though  he  thought  them 
rather  wrong,  the  omission  was  so  palpably  unintended,  Ihat  the  courts 
were  perhaps  justified  in  straining  the  language.  littledale',  J.,  said, 
"  we  are  bound  by  the  cases.  If  it  were  res  integral  I  should  be  of 
a  diflFerent  opinion."  Patterson,  J.  "  We  cannot  decide  in  favor  of 
the  defendant  without  overruling  those  cases."  Coleridge,  J.  "  We 
cannot  overrule  cases  which  have  been  followed  by  such  invariable' 
practice." 

§  194.  But  in  respect  to  persons^  the  statute  has  been  less  liberally 
construed.  It  was  contended,  in  the  Supreme  Court  of  New  York,* 
that  the  case  came  within  the  equity  of  the  section  above  mentioned ; 
that  the  defendant  had  been  discharged  under  an  insolvent  act ;  and 
that  the  discharge  would  prevent  the  statute  firom  running  against  an 
action  of  assumpsit,  upon  a  contract  made  before  that  act,  and  the 
money  not  faUing  due  on  the  contract  until  after  the  discharge.  But 
the  court  held  otherwise,  and  said,  ^^  though  the  defendant's  virtual 
protection  from  prosecution  by  his  discharge,  produces  the  same  result 
as  his  absence  from  the  State^  yet  we  are  not  warranted  by  any  rule 
of  construction,  in  deciding,  that  every  cause  which  produces  the 
same  effect,  as  the  one  mentioned  in  the  act,  comes  within  it.  It  is 
true,  that  the  reason  why  the  absence  of  the  defendant  from  the 
State,  excuses  the  plaintiff  from  prosecuting,  is,  that  the  defendant  is 
beyond  the  reach  of  the  process  of  the  courts ;  and  tHe  defendant's 
discharge  placed  him  equally  without  the  reach  of  any  recovery 
against  him,  till  the  decision  of  the  Supreme  Court  of  the  United 
States,  in  Stur^  v.  Crowninshield,  But  it  is  not  for  the  court  to 
extend  the  law  to  all  cases  coming  within  the  reason  of  it,  sp  long  as 
they  are  not  within  the  letter.^^  Indeed,  there  appears  to  be  no 
autiiorily,  in  favor  of  the  doctrine,  tiiat  if  the  persons  mentioned  in 
the  above  section  are  not  expressly  excepted  from  the  operation  of  the 
statute  of  limitations,  there  exists  a  virtual  exception.     But  it  has 

■»i  ■ "  '■         .  ■-     .  ■  I.  ■  I  I 

1  Sacia  v.  De  Grapp,  I  Cow.  (N.  Y.),  B.  856. 
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been  holden,  that  no  exception  can  be  claimed,  unless  expressly  men- 
tioned.^ .  General  words  of  a  statute,  it  is  considered,  must  receive  a 
general  construction ;  and  unless  there  can  be  found  in  the  statute 
itself,  some  ground  for  restraining  it,  it  cannot  be  restrained  by  arbi- 
trary  addition  or  retrenchment.  And  on  thia  principle,  it  was 
adjudged  by  Sir  William  Grant,  that  absentees^  who  are  not  expressly 
excepted  in  the  act  of  limitations  of  Jamaica,  were  intentionally  re- 
jected, and  therefore  could  not  be  introduced  by  construction.^  And 
it  was  also  declared  by  Sir  Eardly  Wilmot,  in  the  House  of  Lords, 
that  infants^  like  other  persons,  would  be  barred  by  an  act  for  limiir- 
ing  suits  at  law,  if  there  was  no  saving  clause  in  their  favor.^  To 
enforce  ike  policy  of  the  statute  limiting  suits  against  executors  and 
administrators,  the  statute  is  an  absolute  bar ;  and  the  fact  of  the 
plaintiff's  having  been  under  the  disability  of  infancy,  during  the 
time  that  the  estate  of  the  deceased  was  under  administration,  will 
not  prevent  his  claim  from  being  barred  by  the  lapse  of  the  time  lim- 
ited by  such  statute.^ 

§  195.  The  statute  has  never  been  so  construed  as  to  prevent  a 
person  laboring  under  any  disability,  from  suing  at  any  time  during 
the  disability.  And  in  a  case  reported  by  Saimders,  tiie  action  was 
by  an  infant  suing  by  his  guarcUan.     It  was  said,  that  the  infant 


1  [Bucklin  v.  Ford,  5  Barb.  (N.  T.),  Sup.  Ct.393;  The  Sam  Slick,  2  Curtis,  C.  C. 
480;  HoweU  v.  Hair,  15  Ala.  194.  And  see  posi,  ^  485.  But  when  the  statute  does 
not  in  tenns  limit  a  particular  case,  the  court  will  not  extend  it,  although  the  case  comes 
within  the  reason  of  the  statute.  Thus,  in  Illinois,  where  the  action  of  debt  wUl  lie 
whererer  indAUatm  assumpsit  will,  and  justices  of  the  peace  have  jurisdiction  of  both 
actions,  the  summons  being  the  same  in  both  forms  of  action,  where  the  statute  of  Urn- 
itations  is  pleaded,  the  law  wiU  presume  that  to  be  the  particular  form  which  is  best 
calculated  to  advance  the  pluntiff's  remedy.  Bodell  v.  Janney,  4  Gilm.  (111.),  193. 
So  the  Alabama  act,  which  permits  an  action  to  be  commenced  within  a  year  after  the 
rerersal  of  a  previous  judgment  was  held,  in  favor  of  the  plaintiff,  to  apply  to  a  case 
where,  by  the  action  of  the  inferior  coiurt,  the  cause  was  discontinued  as  to  two  of  the 
defendants,  and  thus  caused  a  reversal  of  the  judgment  as  to  the  other  defendant, 
although  not  within  the  letter  of  the  statute.    Givens  v.  Bobbins,  11  Ala.  356.] 

«  Beckford  u.  Wade,  17  Ves.  R.  87. 

•  Buckinghamshire  v.  Drury,  cited  in  the  above  case.  The  disability  of  being  "  be- 
yond the  seas,"  generally  provided  for,  is  omitted  in  the  statute  of  New  Jersey  (see 
App.  p.  Ixix.),  and  consequently  is  not  < recognized  by  the  courts.  Beardsly  v.  South- 
mayd,  3  Green  (N.  J.),  R.  171 ;  Taberrer  v.  Brintnall,  3  Harr.  (N.  J.),  R.  262. 

*  Hall  V.  Bumstead,  20  Pick.  (Mass.),  R.  2.  [The  statute  will  not  be  prevented  from 
running  by  the  disability  of  the  heir,  if  th|pxecutor  had  a  right  of  action.  Damall  v. 
Adams,  13  B.  Mon.  273.] 


1 
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should  have  waited  until  foil  age,  because  the  six  years  were  elapsed 
during  his  infancy,  and  therefore  he  could  only  pursue  his  action,  ac- 
cording to  the  words  of  the  saving  clause  of  the  act,  which  is  six 
years  cfter  Mb  full  age.  But  this  was  not  regarded  by  the  court,  and 
the  reporter  adds,  the  in&nt  may  well  pursue  his  remedy  at  any  time, 
within  age,  although  the  six  years  have  elapsed.^ 

§  196.  The  invariable  construction  which  has  been  given  to  the 
saving,  is,  that  where  it  is  incumbent  on  the  plaintiff  to  prove  that  he 
labored  under  any  disability,  he  must  show,  that  it  was  a  continuing 
disability  from  the  first,  and  that  when  the  statute  has  once  begun  to 
run,  no  subsequent  disability  will  impede  it.  If,  therefore,  a  plaintiff 
be  in  England,  when  his  right  to  sue  on  any  personal  demand  accrues, 
and  he  then  depart  beyond  seas,  and  the  time  limited  has  elapsed,  he 
and  his  representatives  will  be  barred.^  And  in  the  Supreme  Court 
of  the  State  of  New  York,  where  the  services  of  the  plaintiff  were 
rendered  before  August,  1796,  and  the  suit  not  commenced  till  De- 
cember, 1802,  as  there  had  been  a  lapse  of  more  than  six  years,  it 
was  held,  that  a  disability  created  by  absence,  after  the  statote  had 
begun  to  run,  would  not  restrain  it.^ 


1  Chandler  v.  Villett,  2  Saund.  117,  c.  1 ;  Id.  215. 

3  Smith  V.  Hill,  1  Wils.  R.  134. 

*  Feck  r.  Randall,  1  Johns.  (N.  Y.),  R.  165 ;  and  see  Dennis  v.  Anderson,  2  Hen.  & 
Mnnf.  ( Va.),  R.  289 ;  Dowell  v.  Webber,  2  Smedes  &  Mar.  (Miss.),  R.  452.  [Landes 
V.  Perkins,  12  Miss.  238;  Posf,  S  ^77;  Dillard  v.  Fhilson,  5  Strobh.  (S.  C),  213; 
Smith  V.  Newby,  13  Miss.  159 ;  Fendergrast  v.  Foley,  8  Geo.  1 ;  Greenl.  £v.  2,  \  439 ; 
Byrd  v.  Byrd,  28  Miss.  (6  Cnsh.),  144;  Brown  v.  Menrick,  16  Ark.  612;  Skidmore  v. 
Romaine,  2  Bradf.  (N.  Y.),  122 ;  Workman  v.  Gnthrie,  29  Fenn.  St.  495.  Bat  in  some 
of  the  States  there  are  statutory  exceptions  to  this  rale,  and  in  others  the  courts  have 
made  them.  See  Lawrence  v.  Trustees,  &c.  2  Donio  (N.  Y.),  577.  So  in  Texas,  a 
debt  barred  by  the  statute  of  another  State  before  the  immigration  of- the  debtor,  is 
barred  there  also ;  but  the  whole  period  prescribed  by  tiie  statute  of  the  foreign  State 
must  have  elapsed,  and  the  rule,  that  when  the  statute  once  begins  to  run,  nothing  can 
stop  it,  does  not  apply.  Hays  v.  Cage,  2  Texas,  501.  The  ronning  of  the  statute  of 
limitations  is  suspended  by  an  injunction.  Little  v.  Frice,  1  Md.  Ch.  Dec.  182 ;  Moore 
V.  Crockit,  10  Humph.  (Tenn.),  365;  Hutsonpiller  r.  Storer,  12  Gratt.  (Va.),  579; 
Doughty  V.  Doughty,  2  Stockt.  (N.  J.),  347.  But  an  injunction  against  selling  mort- 
gaged land  does  not  prevent  the  holder  of  the  mortgage  note  from  prooeedmg  at  law  on 
the  note,  and  therefore  does  not  have  the  effect  to  suspend  the  operation  of  the  statute. 
State  Bank  v.  Byrd,  14  Ark.  496.  In  Virginia,  in  a  process  of  foreign  attachment,  the 
fund  trusteed  is  regarded  as  in  the  custody  of-  the  law,  so  that  pending  the  suit  the  gar- 
nishee cannot  be  sued,  and  the  ranning  of  Ae  statute  in  his  fiivor  is  suspended.  Mot- 
tingly  V,  Boyd,  20  How.  (U.  S.),  128.    And  see  anU,  H  63,  104;  King  v.  Baker,  29 
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§  197.  It  18  the  settled  consiaruction,  that  the  period  cannot  be  ex- 
tended by  the  connection  of  one  disability  with  another.  Where  a 
fmie  BoU  infant,  entitled  to  the  possession  of  personal  property,  made 
a  demand  thereof,  and  afterwards  daring  the  infancy,  became  coyert, 
and  so  continued  until  the  suit  was  brought ;  it  was  held,  that  the 
cause  of  action  accrued  at  the  time  when  the  demand  was  made ;  and 
that  the  action,  having  been  commenced  more  than  six  years  after 
she  became  twenty-one  years  of  age,  it  was  barred  by  the  statute.^ 
The  defendant  had  given  a  note  of  hand  to  the  plaintiff,  who,  for 
seventeen  months  after  the  note  became  due,  was  of  sfme  mind,  but 
afterwards  became  rwn  eompoSj  and  so  continued  till  more  than  the 
time  limited  had  elapsed.  The  inmrdty^  it  was  held,  did  not  suspend 
the  statute,  which  having  once  begun  to  run  (at  the  time  of  action 
accrued),  continued,  notwithstanding  the  disability  supervened.^    But 


Penn.  St.  200.  Bat  amtra,  Ingraham  v.  Began,  23  Miss.  (1  Cush.),  213.  And  by  an 
assignment  under  the  insolvent  laws  of  Massachusetts.  Willard  v.  Clarke,  7  Met. 
(Mass.),  435;  Hagood  v.  Robinson,  7  Rich.  (S.  C),  43;  Succession  of  Flower,  12  La. 
Ann.  216.  And  see  ante,  ^  167,  n.  \  194.  But  as  bj  the  insolvent  laws  of  Massachu- 
setts the  debtor  may  be  sued  during  the  pendency  of  the  proceedings,  the  running  of  the 
statute  is  not  suspended  as  between  him  and  his  creditors.  Collister  v.  Hailey,  6  Gray, 
519;  Stoddard  v.  Doane,  7  id.  387.] 

1  Butler  V.  How,  1  Shep.  (Me.),  R.  397 ;  [Wellborn  ».  Weaver,  17  Geo.  267 ;  Ford 
V.  Clements,  13  Texas,  592;  Keeton  v,  Keeton,  20  Mis.  530;  White  v.  Latimer,  12 
Texas,  61 ;  Ashbrook  v.  Quarles'  Heirs,  15  B.  Mon.  30;  Clark  v.  Jones,  16  id.  121]. 

*  Adm'r  of  Anderson  v.  Smith,  2  M'Cord  (S.  C),  R.  269.  Semper  jfunbmdus  proe- 
sutnitiiTj  is  a  snppo^tion  of  law  grounded  on  the  nature  of  Insanity,  and  on  the  expe- 
rience, that  by  (ax  the  greatest  number  of  those  who  are  thus  unfortunately  visited, 
never  entirely  recover  their  mental  faculties.  This  rule,  connected  with  another,  which 
denies  to  such  persons  the  power  of  legal  disposition,  provides  an  effectual  safeguard 
against  imposition  and  fraud.  The  statute  of  limitations  is  not  confined  to  the  permar 
nently  deranged.  It  applies  with  equal  force  to  Imaiica,  who,  properly  speaking,  are 
persons  intellectually  disordered,  but  with  lucid  intervals.  Selections  from  D'Augues- 
seau;  Pothier  on  Obligations,  App.  579;  Matthews  on  Presumptive  Evidence,  18.  It 
might,  perh&ps,  be  objected,  that  persons  of  this  description  ought  not  to  be  regarded  as 
constantly  subject  to  mental  aberration.  But  this  objection  has  not  been  allowed  to 
prevail.  Because  it  is  possible  that  a  prudent  act  may  be  performed,  while  the  will  of 
the  agent  is  not  subject  to  the  control  of  right  reason.  It  is,  therefore,  settled,  that 
where  the  fact  of  btnacy  is  proved  generally,  a  lucid  interval  shall  not  be  presumed ;  but 
the  sanity  and  legal  competency  of  the  party  must  clearly  and  positively  appear.  And 
the  evidence  must  go  to  prove  not  merely  a  cessation  of  the  violent  symptoms  of  the 
disorder,  but  a  restoration  of  the  faculties  of  the  mmd  sufficient  to  insure  the  exercise 
of  a  sound  discretion.  Per  Sir  William  Grant,  in  HaU  v,  Warren,  9  Ves.  R.  611 ; 
White  V.  Wilson,  13  id.  88 ;  1  Fonb.  Eq.  71.  "  It  is  not  a  deceitful  and  faithless  still- 
ness which  foUows  or  forebodes  a  storm,  but  a  sure  and  steadfast  tranquillity  for  a  time, 
a  real  calm,  a  perfect  serenity;  in  fine,  without  looking  at  so^many  UM^taphors  to  repre- 
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it  is  not  necessary  to  multiply  authorities  upon  iius  point.  The  same 
rule  holds  in  personal,  as  in  real,  aotions ;  and  in  the. case  of  Mercer 
V,  Selden  (an  actio^i  of  ejectment),  upon  a  review  of  the  leading  au- 
thorities, the  Supreme  Court  of  the  United  States,  as  lately  as  1843, 
held,  that  disabilities  which  bring  a  person  within  the  exception  of  the 
statute,  cannot  be  piled  one  upon  another  ;  and  that  the  party  claim- 
ing the  benefit  of  the  exception  in  the  statute,  can  avail  himself  only 
of  the  disability  existing  when  the  right  of  action  first  accrued.^  Al- 
though in  South  Carolina,  in  cases  affecting  the  possession  of  lands, 
it  is  now  by.  special  legislative  enactment  otiierwise  provided,  yet 
when  the  statute  has  once  begun  to  run,  in  personal  actions,  it  will 
continue  to  run  on  notwithstanding  any  intervening  disability,  and 
agreeably  to  the  well-settled  and  long  prevailing  English  rule.^  But 
where  a  legacy  to  a  daughter  was  payable  on  her  marriage,  or  when 
she  became  of  age,  and  she  married  before  arriving  at  full  age,  in 
a  suit  brought  by  her  and  her  husband  for  the  legacy,  after  the 
lapse  of  six  years,  it  was  held,  that  she  came  within  the  exception  in 
favor  o{  fefnea  covert;  her  right  not  accruing  until  after  her  mar- 
riage.^ 


sent  our  idea,  it  mast  be  not  a  mere  diminntion,  a  remission  of  tiie  complaint,  bat  a 
kind  of  temporary  cure,  an  intermission  so  clearly  marked,  as  in  e^eiy  respect  to  resem- 
ble the  restoration  to  health."  D'Aogaesseaa,  as  above.  Many  times,  says  Littleton, 
the  Latin  word  explaineth  the  true  sense,  and  calleth  him  not  ameM,  demens,  Jurioaiu, 
lanatiau,  fatuus,  stuUtts,  or  the  like ;  for  "  tion  compos  maUi$  "  is  most  sore  and  legal. 
Co.  Litt.  246,  b. ;  Vid.  Beverley's  Case,  4  R.  123.  A  person  deaf  and  dumb  from  his 
nativity  is  not  an  idiot,  or  turn  compos  mentis,  thoagh  this  may  be  the  legal  presomption, 
nntil  his  mental  capacity  is  proved  on  inqoiry  for  that  purpose.  Brower  v.  Fisher,  4 
Johns.  Ch.  R.  441. 

^  Mercer  v.  Selden,  1  How.  (U.  S.),  R.  37.  And  see/xMt,  Ch.  respecting  Possession 
of  Land  in  relation  to  persons  nnder  disability.  [Dease  v.  Jones,  23  Miss.  (1  Cosh.), 
133;  Starke  v,  Starke,  3  Rich.  <S.  C),  438;  CaldweU  v.  Thorp,  8  AU.  253;  Stevens 
17.  Bomor,  9  Humph.  (Tenn.),  546 ;  Dagan  t.  Gittings,  3  Qill,  (S.  C),  138;  Thorp  v. 
Raymond,  16  How.  (U.  S.),  24 J ;  Tyson  v.  Britton,  6  Texas,  222.] 

^  M'Cullough's  Adm'x  v.  Speed,  3  M'Cord  (S.  C),  R.  455.  See  also,  Barino  v. 
M'Gee,  id.  452 ;  Fewell  t^.  Collins,  1  Const.  (S.  C),  R.  202.  This  constmction  is  con- 
sistent with  statutes  of  limitation.  They  are  statutes,  as  has  often  been  asserted  by 
coarts  of  justice,  **  of  rqpose."  Without  it,  a  right  might  travel  for  a  very  long  period, 
in  direct  contravention  of  the  intent  and  principles  of  those  statnt^.  Ab  has  been  as- 
serted by  Lord  Eldon,  in  respect  to  real  actions,  "  it  might  travel  through  minorities  for 
centuries."  General  words  in  a  statute  must  receive  a  general  constmction;  and  if 
there  is  no  express  exception,  the  court  can  make  none.  Per  Chancellor  Kent,  in  De- 
marest  v.  Wynkoop,  3  Johns.  (N.  Y.),  Ch.  R.  129. 

<  Wood  V.  Aiken,  1  Paige  (N.  Y.)  Ch.  R.  616.  [Brown  v.  Crawford,  9  Homph. 
(Tenn.),  164 ;  Sledge  r.  Cloptoa,  6  Ala.  589.] 
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§  198.  Where  there  are  several  coexisting  disabilities  in  the  eame 
person  when  his  right  of  action  accrues,  he  is  not  obliged  to  sue  tiU 
all  are  removed.^  Lord  Hardwicke  states  the  law  plainly  — "  If  a 
man  both  of  non-sane  memory  and  out  of  the  kingdom,  come  into  the 
kingdom,  and  then  go  out  of  the  kingdom  —  his  non-sane  memory 
continuing — his  privilege  as  to  his  being  out  of  the  kingdom  is  gone ; 
and  his  privilege  as  to  non-sane  memory  will  begin  from  the  time  he 
returns  to  his  senses."  ^ 

§  199.  There  is  never  a  legal  merger  of  one  disability  with  another. 
The  marriage  of  a/eme  infant,  for  example,  will  not  merge  the  disa- 
bility of  infancy  in  that  of  coverture,  so  as  to  require  her  and  her 
husband  to  bring  their  actions  within  the  time  limited,  after  their 
marriage.     She  is  entitled  to  six  years  after  coming  of  age.^ 

§  200.  As  to  the  term  "  beyoTid  seas : "  It  was  held  by  Lord  Holt, 
that  Dubli(L,  or  any  place  in  Ireland,  is  ^'  beyond  seas.^^  ^  But  where 
the  plaintiff  replied,  that  he  was  resident  in  foreign  parts,  out  of  the 
kingdom  of  England,  namely,  at  Glasgow,  in  Scotland ;  the  rephcsr 
tion  was  held  bad,  and  it  was  said,  he  must  be  "  beyond  the  seas."  ^ 
In  tills  country,*  it  was  held,  that  the  maker  of  a  promissory  note 
who  was  within  the  British  lines,  during  the  war  of  the  revolution, 
when  the  British  army  had  possession  of  a  part  of  the  State  of  New 
York,  and  who  departed  with  that  army  at  the  termination  of  the  war, 
was  "  out  of  the  State  "  during  that  period,  and  tiierefore  not  entitled 
to  plead  the  statute  in  bar.    He  w^s  considered  out  of  the  jurisdic- 


1  See  Plowden,  375. 

^  Start  V.  Hellish,  Atk.  R.  610.  [See  Keeton  v.  Keeton,  20  Mis.  530] ;  Demarest  v. 
Winkoop,  supra;  Batler  v.  Howe,  1  Shep.  (Me.),  R.  397.  [If  property,  belonging  to 
an  infant,  is  converted  daring  his  minority,  the  statute  will  begin  to  run  against  him 
upon  his  arrival  at  full  age  in  favor  of  the  tort  feasor^  nottvithstanding  the  property  be 
removed  without  the  State,  unless  prevented  by  some  exception  in  the  statute.  Jordan 
V.  Thornton,  7  Geo.  517.] 

•  Or  by  the  statute  of  South  Carolina,  to  four  years.  So  expressly  held  in  Robert- 
80n  et  MX.  V.  Wurdeman,  2  Hill  (S.^C),  R.  324.  [Lagton  ».  The  State,  4  Harr.  (Del.), 
8;  Carter  v.  Cantrell,  16  Ark,  154*  Martin  v,  Letty,  18  B.  Mon.  (Ky.),  573.] 

*  Anon.  1  Show.  R.  91.  [The  words  "beyond  the  seas  "  are  synonymous  with  "out 
of  the  territories,"  "  out  of  the  realm,"  "  out  of  England,"  and  are  not  to  be  taken 
Utecally.  And  there  is  no  such  thing  as  a  constructive  inhabitancy  within  the  jurisdic- 
tion, witlun  the  meaning  of  that  clause.  Ruckmaboge  v.  Motticund,  32  Eng.  Law  & 
Eq.  84.] 

6  King  V.  Walker,  1  W.  Bl.  R.  286. 
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tion  of  the  State,  and  qvum  out  of  the  reahn.^  It  may  now  be  con- 
sidered as  an  established  general  rule,  that  in  this  country,  '^  beyond 
seas  "  and  ^^  out  of  the  State  "  are  analogous  expressions,  and  must 
have  the  same  meaning.^  In  the  Supreme  Court  of  the  United  States, 
in  the  year  1818,  the  statute  of  limitations  of.  the  State  of  Georgia 
was  pleaded  in  an  action  of  ejectment,  and  (he  only  question  the  case 
presented  was,  whether  the  plaintiff,  who  resided  in  Virginia,  came 
within  the  exception  in  favor  of  persons  "  beyond  seas ; "  wid  John- 
son, J.,  who  gave  the  opinion  of  the  court,  said  the  court  were  unan- 
imously of  opinion,  that  the  words  '^  beyond  seas  "  must  be  held  to  be 
equivsdent  to  "  without  the  limits  of  ike  State."  *  At  a  very  consid- 
erably later  period,  the  same  high  tribunal  held,  in  reference  to  the 
act  of  limitations  of  Maryland,  that  the  words  ^^  bey<Hid  seas,"  in 
that  act,  are  manifestly  borrowed  from  the  statute  of  James ;  and 
that  it  had  always  been  held,  that  they  ought  not  to  be  interpreted 
according  to  their  literal  meaning;  but  ought  to  be  construed  as 
equivalent  to  the  words  "  without  the  jurisdiction  of  th^  State."  * 
And  the  same  exposition  has  been  established  by  the  courts  of  Mary- 
land,'^ South  Carolina,^  and  Massachusetts.^  In  the  act  of  limitations 
of  Kentucky,  the  expression  ^^  out  of  the  country,"  is  substituted  for 
the  expression,  "  beyond  seas,"  and  has  been  construed  to  mean  "  out 
of  the  State ; "  ®  though  the  act  is,  notwithstanding,  considered  to  run 
against  citizens  of  Virginia,  who  visited  Kentucky,  after  the  cause  of 
action  accrued,  while  it  composed  a  part  of  Virginia.* 


1  Sleight  V,  Kane,  1  Johns.  Cases  (N.  Y.),  B.  76 ;  and  see  Buggies  v,  Keeler,  3  Johns. 
(N.  Y.),  B.  267 ;  Fowler  v.  Hunt,  10  id.  464. 
^  As  per  Clucf  Justice  Marshall,  in  Faw  v,  Boberdeau,  3  Cranch  (U.  S.),  B.  174. 
»  Munay  v.  Baker,  3  Wheat.  (U.  S.),  B.  341. 

•  Bank  of  Alexandria  v.  Dyer,  14  Peters  (U.  S.),  B.  141. 

^  Brent  v.  Tasker,  1  Har.  &  M'Hen.  B.  89  ;  Fancoast  i;.  Addison,  1  Ear.  &  Johns. 
(Md.),  B.  350. 

•  Forbes  v.  Foot,  2  M'Cord,  (S.  C),  B.  331. 

7  White  V.  Bailey,  3  Mass.  B.  271 ;  Byrne  v.  Crowninshield,  1  Pick.  (Mass.),  B.  263. 
In  Massachusetts,  a  citizen  of  another  State,  who  has  never  been  in  the  Common- 
wealth, is  not  a  person  beyond  sea,  without  any  of  ^e  United  States,  and  therefore  is 
not  within  the  saving  clause  of  the  statute  of  1786.  Whitney  v.  Goddard,  20  Pick. 
(Mass.),  B.  304.  [The  cases  of  3  Mass.  and  1  Pick,  cited  by  the  author,  turn  upon 
what  constitutes  a  return  within  the  State,  and  apply  to  defendants  only.  The  statute 
exceptions  then  as  now  (Bev.  Stat.  c.  120,  §  6)  excepted  persons  "absent  from  th6 
United  States."] 

8  Musel  V.  Israel,  3  Bibb  (Ken.),  B.  610. 

•  May  V.  Slaughter,  3  Marsh.  (Ken.),  B.  507.    [In  New  Hampshire,  "beyond  seas," 
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§  201.  But  m  Pennsjlvania,  the  term  '^  beyond  sead "  is  con- 
Btroed  to  mean,*  without  the  limits  of  the  United  States^  and,  there- 
fore, a  citizen  and  resident  of  South  Carolina  was  held  not  to  be 


if  oonstraed  to  mean,  without  the  limits  of  the  State.  Ghdusha  v.  Cobleigh,  13  N.  H. 
79.  And  see  also,  Drew  v.  Drew,  27  Me.  (2  Heath),  389 ;  Ward  v.  Cole,  32  N.  H. 
452.  And  this  exception  is  applicable  where  the  cause  of  action  arises  in  another  State, 
within  which  both  parties  then  reside,  and  so  continued  to  reside,  until  after  action 
brought.  Hatch  v,  SpofiR>rd,  24  Conn.  432.  And  in  Vermont,  both  absence  and  resi- 
dence out  of  the  State  must  concur.  Hall  v,  Nasmith,  28  Vt.  (2  Wms.),  J9l ;  and 
that  absence  must  be  alleged  to  be  continuing,  and  not  merely  from  one  date  tb  another, 
since  that  will  bo  held  to  be  but  a  single  day.  Id.  A  debtor  must  be  considered  "  to 
be  absent  from  and  reside  out  of  the  State,"  within  the  meaning  of  the  exception  in  the 
statute  of  limitations,  when  his  domicil  within  the  State  is  so  broken  up,  that  it  would 
not  be  competent  to  serve  process  upon  him  by  leaving  a  copy  there.  And  for  that 
purpose  there  must  be  some  place  of  abode  which  his  family  or  his  efiects  exclusively 
maintain,  in  his  absence,  and  to  which  he  may  be  expected  soon,  or  in  some  convenient 
time,  to  return,  so  that  a  copy  being  left  there,  and  notice  in  fact  proved,  the  plaintiff 
may  take  a  valid  judgment.  Hackett  v.  Kendall,  23  Vt.  (8  Washb.),  275.  But  where 
one,  a  citizen  of  Connecticut,  leaving  his  family  and  property  behind,  goes  into  another 
State  two  successive  years,  on  business,  and  remains  there  eight  months  each  year, 
intending  at  his  departure,  and  during  his  absence,'  a  temporary  absence  only,  and  to  re- 
turn to  his  place  of  residence,  and  does  actually  so  return,  he  was  held  not  to  be  "  with- 
out the  State,"  within  the  meaning  ff  the  statute,  whereby  the  time  of  such  absence  is 
to  be  deducted  from  the  running  time  of  the  statute.  Williams,  C.  J.,  dissentiente, 
€hige  V.  Hawley,  16  Conn.  106.  And  see  also,  GiUnan  v.  Cutts,  7  Foster  (N.  H.),  348 ; 
Bucknam  v.  Thompson,  38  Me.  (3  Heath),  171 ;  Garth  o.  Bobards,  20  Mis.  (5  Ben- 
nett), 323.  In  Illinois,  the  statute  ceases  to  run  against  a  claim  while  the  defendant  is 
out  of  the  State,  though  only  temporarily,  and  with  the  intention  to  return.  Vandland- 
ingham  v.  Huston,  4  Gilm.  (III.),  125.  A  corporation  in  another  State  is  not  a  person 
beyond  the  limits  of  the  State,  within  the  meaning  of  the  Arkansas  statute  (Dig.  c.  91, 
§  13),  but  is  a  person  within  the  State,  within  the  meaning  of  the  fourteenth  section  of 
that  act.  Clarke  v.  Bank  of  Miss.  5  £ng.  (Ark.),  616.  In  New-  York,  the  exception 
in  ike  statute  (2  Rev.  Stat.  227,  ^  27)  applies  to  natural  persons  only,  and  not  to  cor- 
porations. Faulkner  v,  Del.  &  Bar.  Canal  Co.  1  Denio  (N.  T.),  441.  If  a  person, 
whose  home  is  permanently  established  within  the  State  of  Maine,  during  the  time, 
goes  out  of  the  State,  and  there  makes  a  contract,  and  a  cause  of  action  thereon  accrues 
against  him  before  his  return  home,  such  contract  does  not  come  within  the  provisions  of 
the  28th  section  of  c.  146,  of  the  Rev.  Stat,  that  ''the  time  of  his  absence  shall  not  be 
taken  as  any  part  of  the  time  limited  for  the  commencement  of  the  action."  Crehore  v. 
Mason,  10  Shep.  (Me.),  413.  The  disability  of  being  *'  beyond  sea,"  under  the  statute 
of  limitations  of  Ohio,  is  removed  by  death,  and  the  statute  commences  running  against 
the  heirs,  on  the  death  of  the  ancestor,  whether  the  heirs  are  under  disability  or  not. 
Bidley  v.  Hettman,  10  Ohio,  522 ;  Whitney  v.  Webb,  10  id.  513.  And  see  Markle  v, 
Bnrch,  11  Gratt.  (Va.),  26.  But  where  the  debtor  resides  out  of  the  State  at  the  time 
the  cause  of  action  accrues,  and  never  returns,  but  dies  abroad,  the  statute  commence»3 
running  at  the  time  of  granting  letters  testamentary,  or  of  Administration  in  the  State 
from  which  he  was  absent  at  the  time  of  his  death.  Benjamin  v.  De  Groot,  1  Denio 
(N.  Y.),  151.] 
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within  the  exception.^  We  have  already  seen  that  it  has  been 
solemnly  decided  by  the  Supreme  Court  of  the  United  States,  that  the 
true  construction  of  the  words,  "  beyond  seas,"  is  "  out  of  the  State." 
It  is,  therefore,  necessary  to  advert  to  the  effect  of  a  decision  by  the 
highest  tribunal  in  the  country,  where  a  State  court  has  adopted  a 
different  construction  in  relation  to  its  own  statute,  to  remove  an  emr 
barradsment  which  seems  to  exist.  And  here  we  have  recourse  to  the 
views  of  the  Supreme  Court  of  the  United  States,  in  a  case  in  which 
the  statute  of  limitations  of  Tennessee  was  in  question,  in  relation  to 
its  exception  in  favor  of  '^  persons  beyond  seas ; "  and  where  it  was 
said,  that  the  courts  of  Tennessee  had  given  the  same  construction  to 
these  words,  as  tiie  courts  of  Pennsylvania.  Mr.  J.  Johnson,  who 
gave  the  opinion  of  the  court,  observed,  in  relation  to  tiiis  point  of  tiie 
case,  as  follows :  ^^  That  the  statute  laws  of  the  States  must  furnish  the 
rule  of  decision  to  this  court,  as  far  as  they  comport  with  tiie  constitu* 
tion  of  the  United  States,  in  all  cases  arising  within  the  respective 
States,  is  a  position  that  no  one  doubts.  Nor  is  it  questionable,  that 
a  fixed  and  received  construction  of  their  respective  statute  laws,  in 
their  own  courts,  makes,  in  fact,  a  part  of  the  statute  law  of  the 
country,  however  we  may  doubt  the  propriety  of  that  construction. 
It  is  obvious,  that  this  admission  may,  A  times,  involve  us  in  seeming 
inconsistenicies ;  as  where  States  have  adopted  the  same  statutes,  and 
their  courts  differ  in  the  construction.  Yet  that  course  is  necessarily 
indicated  by  the  duty  imposed  on  us,  to  administer,  as  between  indi- 
viduals, the  laws  of  the  respective  States,  according  to  the  best  lights 
we  possess  of  what  those  laws  are.  This  court  has  uniformly  mani- 
fested its  respect  for  the  adjudications  of  the  State  tribunals,  and  will 
be  very  moderate  in  those  claims  which  may  be  preferred  on  the 
ground  of  comity.  Yet,  in  a  case  like  the  one  now  occurring,  it  can- 
not acknowledge  the  objection  to  go  further,  at  present,  than  to  exam- 
ine the  decision  formerly  rendered,  on  the  construction  of  these  words. 
We  have  reflected  and  heard  arguments  on  our  former  decision,  and 
not  a  doubt  has  been  entertained  except  on  the  question — how  far 
we  were  hound  to  surrender  an  opinion^  under  the  actual  state  of  dif- 


1  Ward  V,  Hallam,  2  DaU.  (Penn.),  R.  217 ;  s.  c.  1  Yeates  (fenn.),  K.  329.  So  of 
a  resident  of  New  York.  Thuraton  v,  Dawes,  9  Serg.  &  Rawle  (Penn.),  R.  285.  [So 
in  Missouri,  tho  term  is  held  to  mean,  without  the  limits  of  the  United  j^tates.  Marvin 
V.  Bates,  13  Mis.  217 ;  Facklcr  v.  Fackler,  14  Mis.  431 ;  Keeton  v.  Keeton,  20  id.  530; 
and  in  Michigan,  Darling  v.  Meacham,  2  Greene  (Iowa),  602.] 
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ference  eodsting  between  our  construction  and  that  of  the  State  from 
wMeh  this  catise  comesJ*^  As  the  case  had  to  go  back  upon  other 
grounds,  the  court  waived,  for  the  time,  a  positive  decision  on  the 
point,  trusting  that  the  courts  of  the  State  from  which  the  cause  came, 
would,  in  time,  furnish  such  lights  upon  the  fixed  local  law  upon  the 
subject,  as  would  enable  the  federal  courts  tb  come  to  a  satisfactory 
conclusion  upon  the  question.^ 

§  202.  A  note  was  discounted  at  the  Branch  Bank  of  the  United 
States,  at  Richmond,  in  Virginia;  and  it  arrived  at  maturity,  and 
was  regularly  protested  for  non-payi]^ent :  an  action  being  brought  by 
the  Bank  against  the  indorser,  to  recover  the  amount  of  the  note, 
more  than  five  years  firom  the  date  of  the  protest,  the  defendant 
{beaded  the  statute  of  limitations.  It  was  held,  that  the  right  of  ac- 
tion  was  barred  by  lapse  of  time,  the  plaintift  not  being,  in  the  sense 
of  tiie  saving  act,  "beyond  seas,"  or  out  of  the  country.  The 
contract  having  been  made  at  Bichmond,  at  their  banking-house 
there,  between  the  president  and  directors  of  the  Branch  Bank  and 
the  defendant,  the  fact  of  there  being  an  ofBce  of  discount  and  de- 
posit of  the  Bank  of  the  United  States  at  Bichmond,  and  of  the  resi- 
dence of  the  president  and  directors  of  the  branch  being  fixed  there, 
must  be  considered,  with  reference  to  the  contract  in  question,  as 
fixing  the  residence  of  the  corporation  itself  in  Richmond,  and  not 
in  Philadelphia,  the  place  of  the  principal  Bank,  so  far  as  the  saving 
of  the  statute  above-mentioned  apfglies  to  the  locality  of  the  plaintiff.^ 

§  203.  An  action  was  instituted  by  the  Bank  of  Alexandria,  in  the 
county  of  Alexandria,  against  the  defendants,  residents  in  the  county 
of  Washington,  in  the  same  district,  for  money  loaned.  The  defend- 
ants pleaded  the  statute  of  limitations  of  Maryland,  which  prevails  in 
that  part  of  the  District  of  Columbia,  and  which  limits  such  actions 
to  three  years  firom  the  date  of  the  contract.  The  plaintiff  replied, 
that  he  was  "  beyond  seas,"  claiming  the  benefit  of  the  exception  in 
the  statute  in  favor  of  persons  within  that  description.    The  court 


1  Shelby  r.  Guy,  11  Wheat.  (U.  S.),  R.  861.  See  as. to  the  rule  of  construction  in 
general  of  the  federal  courts,  in  questions  arising  under  the  statutes  of  limitation  of  the 
respective  States,  ante,  Ch.  II.  ^  25. 

*  Bonk  of  the  United  States  v,  M'Kenzie,  2  Brockenb.  (Cir.  Co.),  B.  393. 
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held,  that  the  couniy  of  Alexandria,  m  the  District  of  Oolnmbia,  can- 
not be  regarded  as  standing  in  the  same  relation  to  the  couniy  of 
Washington,  that  the  States  of  the  Union  stand  in  relation  to  each 
other.  The  counties  of  Washington  and  Alexandria  together,  consti- 
tute the  territory  of  Columbia,  and  are  united  under  one  territorial 
gpvemment.  They  haye  been  formed  by  the  acts  of  congress  into 
one  separate  political  community ;  and  the  counties  which  constitute 
it,  resemble  diiferent  counties  in  the  same  State ;  and  do  not  stand 
towards  one  another  in  the  relations  of  distinct  and  separate  govern- 
ments. Residents,  of  the  county  of  Alexandria  were  not  ^^  beyond 
seas,"  in  respect  to  the  county  o^  Washington.^ 

§  20^.  The  before-mentioned  exception  is  not  confined  to  subjects 
who  may  occasionally  leave  the  country,  but  it  is  general  and  ex- 
tends to  foreigners  who  are  constantly  resident  abroad.  Thus  it  was 
adjudged,  that  the  statute  of  James  only  begins  to  run  against  a  plain- 
tiff, a  foreigner,  from  his  coming  to  England.  So  that  if  he  did  not 
go  to  that  country  for  many  years  after  the  commencement  of  the 
cause  of  action,  he  will  still  be  entitied  to  six  years,  from  the  time 
he  does  go  there,  to  bring  his  action.^  And  if  he  never  should  go 
to  England,  he  has  always  a  right  of  action,  after  six  years  have 
elapsed.^  But  if  one  of  several  plaintiff  be  abroad,  and  ^e  other  in 
England,  the  action  must  be  brought  within  six  years  after  the  cause 
of  action  arises.^    The  act  of  Maryland,  of  1818,  repealed  the  ex- 

^ n 

^  Bank  of  Alexandria  v.  Dyer,  14  Peters  (TJ.  S.),  B.  141 ;  [Lafonde  v.  Haddock,  24 
£ng.  L.  &  £q.  239]. 

>  Strithorst  V,  Orseme,  3  Wilfl.  145 ;  s.  c.  2  W.  Bla.  B.  723 ;  Chomqna  v.  Maaoa, 
1  GaU.  B.  842 ;  Boggles  v,  Eeeler,  3  Johns.  B.  261 ;  Hall  v.  Little,  14  Mass.  B.  203. 

B  Chandler  v.  ViUett,  2  Saund.  B.  121 ;  Bulger  v.  Boche,  11  Pick.  (Mass.),  B.  36. 
[Von  Hcmert  v.  Porter,  11  Met.  (Mass.),  210;  McMillan  v.  Wood,  29  Me.  (16  Shep.), 
217 ;  Wakefield  v.  Grant,  3  Eng.  (Ark.),  488.  Bat  the  Aiicansas  statato  of  Jannaiy 
14, 1843,  placed  residents  and  non-residents  of  the  State  on  the  same  footing,  and  since 
then  mere  non-residence  does  not  avoid  the  statute  bar.  Brian  v.  Tims,  8  Eng.  {Axk, ),  597. 
And  where  a  plaintiff,  at  and  ever  since  the  time  when  the  cause  of  action  accmed,  has 
lived  out  of  the  State,  the  hct  that  the  note  upon  which  suit  was  brought,  was  executed 
and  delivered  to  the  plaintiff  within  the  State,  and  has  ever  since  remained  within  the 
State,  in  the  hands  of  his  agent,  does  not  bar  the  plaintiff's  right  of  action.  Wilson  v. 
Keller,  3  id.  509.  In  Missouri,  absence  of  the  plaintiff  from  the  State  does  not  pre- 
vent the  running  of  the  statute  in  favor  of  the  defendant,  who  is  an  inhabitant  of  the 
State.  Smith  v.  Newbj,  13  Mis.  159.  So  in  Qeoigia.  W3mn  v.  Lee,  5  Geo.  217. 
Absence  is  not  an  exception  in  Indiana.    Jones  v.  Hays,  4  McLean  (U.  S.),  521.] 

*  Perry  v.  Jackson,  4  Dum.  &  East,  B.  516.    [But  the  absence  of  one  of  sevenl 
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cepiions,  or  savings  in  former  statutes,  in  &vor  of  persons  ''  beyond 
seas."  The  unlimited  latitude,  it  was  thought,  granted  to  persons 
^^  beyond  seas,"  was  considered  by  the  legislature  as  unreasonable  ; 
and  it  could  constitute  no  actual  grievance,  or  just  cause  of  com- 
plaint, if  they  were  reduced  to  the  same  standard  as  the  citizens  of 
Maryland.  Neither  was  the  repeal  a  violation  of  any  constitutional 
obligations  of  the  State;  nor  was  any  obligation  of  contract  at  all 
violated  or  impaired  by  it.^  The  statute  of  New  Jersey  contains 
no  exception  in  favor  of  plalnti&  abroad,  only  in  respect  to  land 
tities.* 

§  205.  The  received  construction  in  England  was,  that  the  excep- 
tion in  the  statute  of  James  in  respect  to  persons  "  beyond  seas,"  ex- 
tended only  to  the  case  where  the  creditors  were  beyond  sea,  and  not 
where  the  debtors  were,  because  persons  entitled  to  actions  are  only 
mentioned.  But  by  the  19th  section  of  the  statute,  4  Anne,  c.  16tib, 
it  is  enacted  that  if  any  person  against  whom  any  action  lies  for 
seamen's  wages,  trespass,  detinue,  trover,  replevin,  action  of  account, 
or  upon  the  case,  or  such  other  actions,  as  are  mentioned  in  the  third 
section  of  the  statute  of  James,  be  beyond  sea,  at  the  time  that  such 
action  accrued,  the  plaintiff  shall  be  at  liberty  to  bring  his  action 
agiunst  him  within  the  «same  time  after  his  return,  as  is  limited  for 
such  action  by  the  statute  of  James.  Before  the  statute  of  Anne,  it 
was  in  vain  attempted  upon  general  reasoning,  in  many  cases,  to  in- 
troduce an  exception  in  favor  of  the  plaintiff,  in  a  case  where  the 
defendant  was  out  of  the  realm.  A  most  reasonable  exception  un- 
doubtedly ;  yet  until  this  statute,  such  a  case  in  England  formed  no 
exception^  and  the  statute  of  limitations  barred  the  action ;  and  the 


joint  oontracton,  beyond  seas,  against  whom  there  is  a  cause  of  action,  prevents  the 
running  of  the  stfftate.  Fannin  v.  Anderson,  9  Jar.  969 ;  8.  c.  14  L.  J.  Q.  B.  282 ; 
Townes  v.  Mead,  29  £ng.  L.  &  £q.  271.  But  held  otherwise  in  New  Jersey.  Brace 
V.  Flagg,  1  Dutch.  219.  And  in  New  York,  in  Brown  v.  Delafield,  1  Denio,  445.  But 
Ihifl  last  case  is  overruled  in  Denny  v.  Smith  et  al.,  decided  in  1859,  and  not  yet  re- 
ported. If  one  of  several  joint  parties  be  capable  of  suing  when  the  cause  of  action 
accrues,  the  statute  runs  against  all.  Jordan  t^.  McKenne,  30  Miss.  (1  Geoige),  32 ; 
Masters  v.  Dann»  id.  264.  But  contra,  Harlan  v.  Seaton,  18  B.  Mon.  (Ky.),  312 ;  Seay 
V,  Bacon,  4  Sneed  (Tenn.),  99. 

1  Frey  v.  Kirk,  4  Gill  &  Johns.  (Md.),  R.  509. 

'  See  Stat,  of  New  Jersey,  App.  lxi«.  and  Taberrer  v.  Biintall,  2  Hanr.  (N.  J.),  R. 
262;  Beardsly  v.  Southmayd,  3  Green  (N.  J.),.  R.  17K 
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exception,  it  seems,  does  not  extend  to  defendants  in  Pennsylvania.^ 
The  acts  of  linlitation  of  Maryland,  of  1715,  and  1765,  are,  by  judi- 
cial construction,  to  be  taken  together,  and  to  receive  an  interpreta- 
tion to  carry  into  effect  the  plain  and  obvious  intent  of  the  le^slature, 
which  was,  that  the  limitations  should  not  attach  against  a  creditor, 
where  the  debtor  was  absent  from  the  State  at  the  time  of  cause  of 
action  accrued.*  Where,  therefore,  the  plaintiff  and  defendant  are 
both  beyond  sea,  at  the  time  the  cause  of  action  accrues,  and  both 
return  after  the  cause  of  action  accrues,  the  statute  will  begin  to  run 
when  both  have  returned,  thou^  both  be  not  within  the  jurisdiction 
at  the  same  time ;  for  the  impediment  may  be  removed  as  to  the  one 
while  it  remains  as  to  the  other ;  and  after  it  has  been  removed  as  to 
both,  the  time  limited  for  bringing  the  action  commences.^ 

§  206.  The  word  return^  as  applied  to  an  absent  debtor,  it  has 
been  held,  applies  as  well  to  persons  coming  from  abroad,  as  to  citi- 
zens of  the  country  going  abroad  for  a  temporary  purpose,  and  then 
returning.^  But  the  coming  from  abroad  must  not  be  clandestine^ 
and  with  an  intent  to  defraud  the  creditor,  by  setting  the  statute  in 
operation,  and  then  departing.  It  must  be  so  public,  and  under  such 
circumstances,  as  to  give  the  creditor  an  opportunity,  by  the  use  of 
ordinary  diligence  and  due  means,  of  arresting  the  debtor.^  It  ¥ra8 
said,  in  a  case  in  Massachusetts,  tiiat  a  person  must  return  with  a  de- 
sign to  dwell  within  the  jurisdiction  of  the  Commonwealth ;  but  that 
was  not  the  point  before  the  court ;  ®  and  the  court,  in  a  subsequent 
case  considered,  that  such  a  return  as  would  give  a  party  a  reasonar 
ble  opportunity  to  commence  his  a<;tion  was  sufficient.^  A  return 
even  for  a  temporary  purpose,  will  do  away  with  the  exception  of  ab^ 
sence ;  ^  if  not  a  secret,  concealed,  or  clandestine  presence,  of  which 


>  Nathans  v.  Bingham,  1  Miles  (Penn.),  R.  164.  ^ 

9  Hysinger  v.  Bultzell,  3  Gill  k  Johns.  (Md.),  R.  158. 
'  Vans  V.  Higginson,  10  Mass.  R.  29. 

*  Ruggles  i;.  Keeler,  3  Johns.  (N.  Y.),  R.  267 ;  Bulger  v.  Roche,  11  Pick.  (Mass.), 
R.  86 ;  [Crocker  v,  Arey,  3  R.  I.  178 ;  State  Bank  v,  Scawell,  18  Ala.  616.  The  ex- 
ception applies  whfere  the  debtor  leaves  the  State  with  the  parpose  of  never  returning. 
Ayres  V.  Henderson,  9  Texas,  539.  If  a  party  plaintiff  residing  out  of  the  State,  com- 
mences an  action  within  the  State,  it  is  a  constructive  return,  and  the  statute  begins  to 
run.    Yoast  v,  Willis,  9  Ind.  549]. 

*  Fowler  v.  Hunt,  10  Johns.  (N.  Y.),  R.  464. 

*  White  V.  Bailey,  3  Mass.  R.  273. 

7  Byrne  v.  Crowninshield,  1  Pick.  (Mass.),  R.  263. 
"  Faw  V,  Boberdean,  3  Cranch  (U.  S.),  R.  174. 


OHAP.  XtX.]  j>ISABILITIBS.  207 

the  creditor  can  take  no  advantage.  His  presence  must  be  so  public 
and  under  such  circuxjistanceSy  as  the  creditor  may,  by  ordinary  dili- 
gence, make  an  arrest.^ 

§  207.  Now,  in  Massachusetts,  in  order  to  avoid  the  exception  in 
the  statute  of  Massachusetts,  of  being  out  of  the  commonwealth,  the 
defendant  is  bound  to  show,  that  the  creditor  knew  %(  his  coming  into 
the  commonwealth,  or  having  attachable  property  therein,  so  ad  to 
have  had  an  opportunity  to  anrest  him,  or  make  an  attachment,  or 
that  his  returning  or  having  property  was  so  public  as  to  amount  to 
constructive  notice  or  knowledge,  and  to  raise  the  presumption  that, 
if  the  creditor  had  used  ordinary  diligence,  the  defendant  might  have 
been  arrested,  or  his  property  attached.^  Under  the  Revised  Stat- 
utes of  )hat  State,  if  a  new  promise  is  made  by  a  debtor  when  out  of 
the  commonwealth,  and  he  does  not  leave  property  therein,  which  can 
be  attached  by  the  ordinary  process  of  law,  the  statute  will  not  begin 
to  run  upon  the  new  promise  until  after  his  return  into  the  common- 

1  Hjsinger  v.  Baltzell,  3  GUI  &  Johns.  (Md.),  R.  158;  HiU  v.  Bellows,  15  Vt.  B. 
727 ;  [Didier  v.  Davidson,  2  Sandf.  (N.  Y.),  Ch.  61 ;  Dorr  r.  Swartwout,  1  Blatch. 
(U.  S.),  179;  Fold  ».  Babcock,  2  Sandf.  (N.  T.),  Sup.  Ct.  518;  Cole  v.  Jessnp,  2 
Bari).  (N.  Y.),  Sup.  Ct.  309 ;  Didier  t7.  Davidson,  2  Barb.  (N.  Y.),  Ch.  477.  Where 
the  defendant  was  in  the  State  two  or  three  days  on  business,  and  was  publicly  about  in 
the  principal  streets,  and  transacted  business  at  a  store  directly  opposite  the  plaintiff  % 
this  was  held  a  sufficient  return  to  set  the  statute  in  motion.  Randall  v.  Wilkins,«4 
Denio  (N.  Y.),  577.  In  Vermont,  where  both  parties  reside  out  of  the  State,  and  the 
cUum  is  barred  by  the  statute  of  the  State  in  which  they  both  reside,  if  the  defendant 
be  temporarily  within  the  State,  it  is  a  return,  and  the  plaintiff  may  sue.  Graves  v. 
We^ks,  19  Vt.  (4  Wash.),  178.  But  dee  Hale  v.  Lawrence,  1  N.  J.  714,  where  it  was 
held  (McCarter,  J.,  disuntienU),  that  the  action  would  not  lie,  having  been  barred  by 
the  statute  of  the  State  where  it  accrued.  Where  the  debtor  at  the  time  the  cause  of 
action  accrued,  was  residing  out  of  the  State,  proof  that  since  then  he  had  often  been  a 
rew  miles  within  the  limits  of  the  State,  on  business,  with  personal  property  which 
might  have  been  attached,  without  any  proof  that  the  plaintiff  had  knowledge  of  it, 
does  not  show  a  return,  wherefrom  the  statute  will  commence  running.  Crosby  v. 
Wyatt,  10  Shep.  (Me.),  156.  But  in  Ahibama,  it  is  held,  that  the  debtor  must  have 
resided  six  years  in  the  State  since  his  return,  in  order  that  he  may  avail  himself  of  the 
exceptions  in  the  statute ;  and,  if  there  have  been  repeated  absences,  six  years  since  the 
first  return,  deducting  the  time  of  the  absences.  Smith  v.  Bond,  8  Ala.  386.  So  in 
Blinois.  Chenot  v.  Lefevre,  3  Gilm.  (Ill.)»  637.  And  in  New  York,  Burroughs  v. 
Bloomer,  5  Denio  (N.  Y.),  532.  Ford  v,  Babcock,  2  Sandf.  (N.  Y.),  Sup.  Ct.  518. 
But  see  contra^  Dorr  v.  Swartwout,  u6i  sup. ;  Berrien  ».  Wright,  26  Barb.  (N.  Y.),  208 ; 
Harden  v.  Palmer,  2  £.  D.  Smith  (N.  Y.),  172.  In  Maine,  the  disability  to  sue,  arising 
fiom  absence  from  the  United  States,  is  removed  by  a  return  to  any  one  of  the  States. 
Vamey  v.  Groves,  37  Me.  306.] 

>  Little  V.  Blunt,  16  Pick.  (Mass.),  B.  359. 
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wealth.^  And  the  provision  in  the  statute,  that  where  the  debtor,  at 
the  time  when  the  caose  of  action  accrued,  was  out  of  the  conunon- 
wealth,  ibnd  did  not  leave  attachable  property  therein,  the  statute  wiQ 
not  begin  to  run  until  his  return^  applies  to  persons  who  haye  never 
been  in  the  commonwealth,  as  well  as  to  citizens  who  have  been  ab- 
sent for  a  time.^  ^ 


1  Ibid. 

*  Ibid.  If  a  debtor,  absent  from  the  State,  wotdd  avail  himself  of  the  statate  on  the 
ground  of  his  having,  in  the  State,  property  subject  to  attachment,  it  is  incumbent  on 
him  to  show  this  fact;  and  it  is  not  sufficient  to  show,  that*he  has  deeds  of  land  on 
record,  without  showing  a  title  in  himself.  Hill  v.  Bellows,  15  Yt.  R.  727.  [The  de- 
fendant's ownership  of  the  property  must  be  notorious  to  such  an  extent  that  it  would 
not  escape  a  reasonable  search  and  inquiry  on  the  part  of  the  plaintiff.  Wheeler  v. 
Brewer,  26  Vt.  (5  Washb.),  113.  The  provision  in  the  Revised  Statutes  of  Massachu- 
setts, c.  120,  §  9,  that  the  time  of  a  party's  absence  and  residence  out  of  the  State  shall 
not  be  taken  as  any  part  of  the  time  limited  for  the  commencement  of  the  action  against 
him,  does  not  apply  to  a  case  in  which  the  action  was  barred  by  the  statute  of  limita- 
tions that  was  in  force  before  the  Revised  Statutes  w^nt  into  operation.  Wright  v. 
Oakley,  5  Met  (Mass.),  410.  But  if  the  right  of  action  waa  not  then  barred  it  does 
apply.  Barling  v.  Wells,  1  Gush.  (Mass.),  508;  Mooar  v.  Bates,  id.;  WiUard  v. 
Clarke,  7  Met.  (Mass.),  435 ;  Bngham  o.  Bigelow,  12  id.  268 ;  Seymour  v.  Deming, 
9  Gush.  (Mass.),  527.  In  New  Hampshire,  the  statute  of  limitations  is  no  bar  to  an 
action  where  the  defbndant  has  resided  without  the  State,  unless  he  has  had  attachable 
property  within  the  State  during  the  fViU  uninterrupted  term  of  six  years.  Dow  v.  Say- 
wanl,  14  N.  H.  9.  In  Missouri  it  has  been  held,  that  the  concealment  which  prevents 
the  running  of  the  statute  need  not  be  fhiudulent,  but  that  a  change  of  residence  several 
times  by  the  debtor  without  informing  his  creditor  is  a  concealment  within  the  meaning 
of  the  statute.  Harper  v.  Pope,  9  Mis,  402,  A  debtor,  who  has  been  absent  more  than 
the  period  of  statutory  limitation,  may,  in  an  action  against  him  on  his  retom,  avail 
himself  of  a  0etK>ff.    Hewlett  t^.  Hewl9tt|  4  £dw.  (N.  Y.),  Ch.  7.] 
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CHAPTER   XX. 

NEW  PROMISES  AND' ACKNOWLEDGMENTS. 

§  208.  It  is  a  construction  of  law  agreeable  to  the  true  notions  of 
equity,  that  if  a  debtor  should  discharge  a  just  demand  against  him 
after  the  proper  remedies  for  the  recovery  of  it  have  been  barred  by 
the  statute  of  limitations,  he  cannot  recover  back  the  money,  on  the 
ground  that  the  payment  of  it  was  without  consideration.^  The  plain 
reason  is,  that  there  is  a  consideration  of  the  highest  kind,  a  consid- 
eration consisting  of  the  moral  obligation  every  debtor  is  under  to  pay 
his  creditor.  So,  if  a  person  make  a  promise  that  he  will  pay  a  debt 
he  justly  owes,  for  the  recovery  of  which  all  legal  and  equitable  reme- 
dies are  barred  by  the  statute,  such  promise  renders  him  liable  to  an 
action,  the  promise  being  founded  upon  the  same  legal  consideration 
of  an  obUgation  existing  in  faro  comcientice.'^  The  promise  may  be 
either  express,  or  it  may  be  constructive.  It  is  constructive,  by  a 
simple  dcknowledgment  of  the  justice  of  the  debt  in  question,  so  made 
as  to  amount  in  the  eye  of  the  law  to  an  implied  promise.^  It  is  true, 
there  have  been  many  instances  in  which  it  has  been  held,  that  the 
revival  of  a  debt  by  an  acknowledgment  of  its  justice  and  continued 
existence,  has  been  put  upon  the  ground  of  its  repelling  a  presumption 
of  payment^  the  debt  being  fallaciously  presumed  to  be  extinguished 


1  Evans's  Pothier,  414 ;  and  ante,  \  7. 

*  See  Le  Roy  v.  Crowninthield,  2  Mason  (Cir.  Co.),  R.  151. 

'  "  The  doctrine/'  says  Mr.  Justice  Story,  "  proceeds  npon  the  groand  not  of  a  strict 
leg(d  right  in  the  creditor,  which  he  may  enforce  against  thewiU  of  the  debtor,  but  upon 
the  notion  that  there  still  exists,  noturithstanding  the  statntable  prescription,  a  moral 
obligation  binding  in  faro  conscientice,  which,  if  recognized  by  the  debtor,  repels  any  im- 
putation that  the  transaction  is  nude  pactum,  without  any  consideration."  Le  Roy  t;. 
Orowninshield,  gupra.  [But,  it  seemd,  a  person  incapable  of  binding  himself  by  an 
original  promise,  cannot  revive  a  debt  by  a  new  promise.  Thus,  one  who  has  been 
found,  on  inq#isition,  an  habitual  drunkard,  cannot  revive  a  debt  by  a  new  promise. 
Hannum's  Appeal,  9  Barr  (Penn.),  471.  But  a  new  promise,  by  an  in&nt,  for  neces- 
saries, revives  the  debt    Williams  v.  Smith,  28  Eng.  Law  &  Eq.  276.] 
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l^hen  fhe  time  limited  by  the  statute  has  elapsed.  It  is  our  purpose 
to  show,  that  this  doctrine  is  now  an  exploded  one,  and  that  tiie  con- 
struction first  stated  has  gradually  become  fullj  established  by  the 
concurrent  authority  of  courts  of  justice  as  the  only  one  consistent 
with  the  acknowledged  rules  of  law  and  equity,  and  with  the  real  and 
legitimate  object  of  the  statute  of  limitations.  To  render  this  unques- 
tionable, which  of  course  is  highly  desirable,  demands  an  attentive 
review  of  the  authorities ;  ^  and  this  is  the  business  of  the  present 
chapter. 

§  209.  The  words  of  the  statute  of  James  are  express,  that  all 
actions  on  the  case,  &c.,  ^^  shaU  be  commenced  and  sued  within  six 
years  next  after  the  cause  of  such  actions,  or  suits,  and  not  after." 
In  every  form  of  action  but  that  of  assumpsit  the  construction  has 
been  in  unison  with  the  words  and  policy  of  the  law.  Thus,  where 
the  gist  of  the  action  is  an  injury  commiUed,  if  the  right  of  action  is 
once  barred,  it  is  imposidble  to  revive  it  by  any  admisaon  however 
unequivocal  and  positive ;  and  it  may  be  considered  as  an  unvaiying 
rule,  in  the  csfle  of  torts^  that  no  aclmowledgment  will  reserve  it  from 
the  express  language  of  the  statute.^  In  the  action  of  assumpsit, 
however,  it  is  otherwise,  and  certain  admissions  of  the  debt  within 
six  years  have  been  adjudged  to  take  the  case  out  of  the  statute: 
such  admissions  being  considered  as  equivalent  to  newpromUes  made 
on  the  meritorious  consideration  of  the  antecedent  liability,  and  there- 
fore afibrding  a  new  and  distinct  cause  of  action.^  H^wice,  the  issue 
jomed  when  the  statute  is  pleaded  to  a  debt  of  longer  standing  than 
the  time  limited,  is  upon  the  promise  within  six  years ;  and  hence, 
whatever  amounts  to  evidence  of  such  a  promise,  in  fact,  is  sufficient 
to  support  the  affirmative  of  the  issue.  If  a  simple  acknowledgment 
of  the  debt  as  then  existing  is  proved,  a  promise  to  pay  it  may  fairly 


1  For  a  reference  to  many  of  the  latest  American  authorities,  the  author  acknowl- 
edges his  indebtedness  to  Mr.  Joyne's  Essay  on  the  Act  of  Limitations  of  Virginia,  &c. 
a  work  of  great  ability  and  research,  and  one  which  saccessfolly  maintains  the  proposi- 
tion here  pi\)po8ed  to  be  established. 

3  Harst  V.  Parker,  I  Bam.  &  Aid.  R.  92 ;  Tanner  r.  Smart,  6  Bam.  &  Ores.  R.  603, 
and  13  £ng.  Com.  Law  R.  273. 

'  Bryan  v.  Horseman,  4  East,  R.  399,  where  Mr.  Bosaaquet  puts  it  on  the  ground  of 
a  new  promise.  And  the  same  ground  is  taken  expressly  by  the  oodR  in  Word  v. 
Hunter,  6  Taunt  R.  210 ;  Pittam  v.  Foster,  1  Bam.  &  Cres.  R.  248 ;  and  m  the  Su- 
preme Court  of  the  United  States,  in  Bell  v,  Morrison,  1  Peters,  R.  351. 
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be  presamed,  from  the  reason  and  justice  of  the  case,  and  the  proba- 
ble intention  of  the  party  making  it.'  But  if  the  acknowledgment  is 
accompanied  by  an  express  declaration  of  the  party,  that  he  does  not 
intend  to  pay,  and  that  he  cannot  be  compelled  to  pay  by  law,  the 
presumption  of  a  promise,  it  is  plain,  is  completely  rebutted.  So 
great,  however,  has  been  the  latitude  of  construction,  in  the  courts  of 
Great  Britain,  and  formerly  in  some  cases  in  this  country,  that  the 
slightest  and  most  ambiguous  expressions  have  been  allowed  to  revive 
an  old  and  extinguish^  debt ;  and  cases  have  occurred,  in  which  a 
person  by  mentioning  in  conversation  that  he  had  formerly  contracted 
a  debt,  but  should  not  'pay  it^  as  it  was  above  six  years'  standing,  has 
deprived  himself  of  that  right,  upon  whieh  he  meant  to  insist.  There 
is,  perhaps,  no  other  subject,  which  has  caused  more  litigation,  and 
upon  which  the  cases  have  been  more  conflicting.  It  can  be  of  but 
litfle  service,  and  would  be  but  irksome  to  the  reader  to  cite  every 
particular  case  which  has  grown  out  of  this  prolific  source  of  legal 
controversy  in  England,  as  many  of  them  are  so  very  deservedly  sub- 
ject to  the  imputation  of  being  vacillating  and  unsatisfactory,  and  as 
has  been  declared,  "  present  distinctions  more  nice  tixan  wise."  ^  It  is 
worthy  of  remark,  however,  that  u}  the  first  attempts  to  revive  a  debt 
which  had  been  barred,  by  virtue  of  a  subsequent  promise,  it  was 
held  that  nothing  less  than  an  express  promise  would  have  that  effect, 
and  that  no  implied  promise  could  be  drawn  from  a  bare  acknowledg- 
ment. It  was  expressly  so  held,  in  Dickson  v.  Thompson,^  in  which 
it  was  ruled  by  Scroggs,  Ch.  J.,  and  agreed  to  by  %|l  the  counsel, 
that  a  promise  of  payment  within  six  years,  though  the  debt  was  con- 
tracted long  before,  will  evade  the  statute  of  limitations,  but  confes- 
non,  or  only  an  aeknowledgment  that  he  owed  the  plaintiff  so  much, 
would  not  do  it.  Again,  in  Andrews  v,  Brown,^  it  was  held,  that  a 
promise  to  pay  was  indispensable,  and  that  a  bare  acknowledgment 
was  not  a  pronuse.  And  agun,  in  Williams  v.  Gun,^  Lord  Chief  Jus- 
tice Parker  held,  that  a  bare  acknowledgment  of  the  debt  was  insuf- 
ficient, and  that  the  plidntiff  could  only  recover  as  much  of  the  de- 
mand as  the  plaintiff  had  promised  he  would  pay.  The  opinion  of 
Chief  Justice  PoUexfen,  as  given  in  Bland  v.  Haselrig,^  went  still 

I  Mdlen,  Ch.  J.,  in  Perley  v.  Little,  3  Greenl.  (Me.),  R.  97. 
^  Dickson  v,  Thompson,  2  Shower,  B.  126. 

*  Andrews  v.  Brown,  Free.  Ch.  B.  385. 
^  Williiims  V.  Gun,  Fortesc.  R.  177. 

•  Bland  v.  Hasehrig,  2  Yentris,  B.  152. 
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further,  it  being  that  a  new  consideration  was  r^uisite  to  make  the 
new  promise  available. 

§  210.  At  a  later  period,  it  was  held,  that  an  acknowledgment  * 
was  evidence  of  a  promise  to  go  to  the  jury,  and  Rokebj,  J.,  com- 
pared it  to  the  case  of  trover  and  conversion,  in  which  a  demand  and 
refusal  are  held  to  be  evidence  of  a  convendon,  though  in  themselves 
they  amount  not  to  a  conversion.^  Lord  Mansfield  afterwards  as- 
sumed a  still  greater  latitude,  and  laid  down,  that  the  slightest  ac- 
knowledgment had  been  held  to  take  a  demand  out  of  the  statute, 
such  as,  "  Prove  your  debt  and  I  will  pay  you,"  or,  "  I  am  ready  to 
account,  but  noUiing  is  Am  you."^  The  second  instance  put  is 
as  has  been  said,  more  of  a  denial  than  an  acknowledgment.^  In 
another  case,^  said  his  lordship,  the  debtor  may  either  take  advantage 
of  the  statute  of  limitations,  if  the  debt  be  older  than  the  time  limited 
for  bringing  the  action ;  or  he  may  waive  this  advantage ;  and  in 
honesty  he  ought  not  to  defend  himself  by  such  a  plea.  And  the 
slightest  word  of  acknowledgment  will  take  it  out  of  the  statute." 
Numerous  decisions  followed,  founded  upon  these  views  of  Lord 
Mansfield,  but  as  they  have  all  been  entirely  overruled  by  later  decis- 
ions, and  as  an  entirely  different  rule  has  since  prevailed,  it  would  be 
unprofitable  to  cite  them.  We  will  just  notice  one  of  the  decisions, 
however,  founded  upon  Lord  Mansfield's  construction,  on  account  of 
the  high  authority  of  the  judge  who  gave  his  opinion  therein,  and  his 
reason  for  it.  ^  In  the  case  of  Bryan  v.  Horseman,^  Lord  Ellenbor- 
Oftgh  held  certain  expressions  of  the  defendant  to  be  a  sufficient  ac- 
knowledgment, though  if  the  matter  had  been  res  integra  it  migltX 
have  ddmitted  of  dovht.  And  on  a  rule  granted  for  a  new  trial,  it 
was  said  by  Lord  Ellenborough,  that,  whatever  might  have  been  the 
opinion  of  the  court  upon  the  statute,  had  the  question  been  new^  yet 
after  the  long  train  of  decisions  upon  the  subject,  they  were  bound  to 
hold,  that  what  was  said  by  the  defendant  was  a  sufficient  acknowl- 


1  Heyling  v.  Hastings,  1  Lord  Raym.  B.  421 ;  Cacth.  B.  470;  5  Mod.  B.  426.  See 
also,  opinion  of  Lord  Holt,  in  Green  v.  Crane,  2  id.  1101,  and  of  Lord  Hardwicke,  in 
Lacon  v.  Briggs,  2  Atk.  B.  105. 

2  Trueman  v.  Fenton,  Cowp.  B.  648. 

*  So  declared  by  the  learned  counsel,  in  Bryan  v.  Horsenum,  4  East,  B  599. 

*  Quantock  i;.  England,  5  Burr.  B.  2628.    See  Yea  v,  Fouaker,  2  Boir.  B.  1099. 

*  Bryan  v.  Horseman,  4  East,  B.-  599. 
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edgment  of  fhe  preexiBting  debt  to  create  an  aasumpsit,  so  as  to  take 
fhe^ause  omii  of  the  statute.  This,  to  say  the  least  of  it,  is  a  strong 
intimation  tiiat  Lord  Ellenborough  took  a  different  view  of  the  statute 
from  Lord  Mansfield. 

§  211.  At  length  the  English  judges  and  lawyers  at  the  bar  were 
decided  and  united  in  an  expression  of  the  opinion  that  justice  de- 
manded, as  soon  as  could  consistentiy  be  done  by  the  bench,  a  resto- 
ration of  the  statute  of  limitations  from  the  unfortunately  equitable 
construction  which  had  been  put  upon  it  in  tiiat  country,  and  which 
had  amounted  almost  to  a  repeal.^  ^^  I  agree,"  says  Gibbs,  Ch.  J., 
in  Hellings  v.  Shaw,'  ^^  that  if  the  <ourts  could  retrace  their  steps, 
and  could  see  all  the  consequences  that  have  arisen,  they  would  have 
seen  it  better  to  adhere  to  the  precise  words  of  the  statute,  than  to 
attempt  to  relieve  in  particular  oases.'^  Dallas,  J.,  also  observed, 
^^  tiiat  the  late  cases  had  tended  much  to  correct  the  latitude  of  the 
former  cases,  and  that  most  wUdy.^^  This  agrees  with  what  Mr. 
Sergeant  Williams  observes,  that  it  might,  perhaps,  have  been  as  well 
if  the  letter  of  .the  statute  had  been  strictly  adhered  to.  It  is  an  ex- 
tremely beneficial  law,  he  continues,  on  which,  as  has  been  observed, 
the  security  of  all  men  depends,  and  is,  therefore,  to  be  favored. 
And  although  it  will  prevent  a  man  now  and  then  recovering  an 
honest  debt,  yet  it  is  his  own  fault  that  he  has  postponed  his  action. 
Besides  which,  to  permit  evidence  of  promises  and  acknowledgment, 
seems  to  be  a  dangerous  inlet  to  perjury.^  Lord  Eldon,  ui  BaiUe  v. 
Sibbald,^  declared,  that  the  statute  had  been  construed  with  a  view 
to  defeat,  not  to  promote,  its  object,  and  that  the  established  construc- 
tion was  against  its  true  principles.  But  in  the  case  before  him  he 
yielded  to  the  authorities. 

But  it  was  not  until  the  case  of  A' Court  v.  Cross,  in  the  Court  of 
Common  Pleas,^  that  the  statute  was  brought  nearer  back  to  its  earlier 

^  See  the  following  cafles:  Bradshaw  v.  Coglan,  3  Esp.  (N.  P.),  CaMs,  157;  Colt- 
man  9.  Manh,  8  Tannt.  R.  380 ;  Swann  v.  Sewell,  2  Barn.  &  Aid.  R.  759 ;  Rowcroft 
r.  Lomaa,  4  Manl.  &  Sel.  R.  457 ;  Mucklow  v.  St.  Geoiige,  4  Tannt.  R.  613 ;  Miller  v. 
Caldwell,  3  Dow.  &  R.  267 ;  Knott  o.  Earren,  4  id.  179 ;  De  La  Torre  v.  BarcUj,  1 
Staik.  R.  7. 

*  7  Tannt.  R.  608. 

*  Vid.  EvanB'g  Potfaier,  App.  110,  n.  Mr.  Boaanquet,  in  Biyan  v.  Honeman  (4 
East,  R.  399),  insists  npon  ^e  necessity  of  a  new  promiie. 

«  Bailie  v.  Sibbald,  15  Yes.  R.  185. 

*  A'Coort  9.  Cross,  8  Ring.  R.  329. 
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coQstruction.  The  defendant,  in  this  case,  upon  being  arrested,  said, 
^^  I  know  that  I  owe  the  money,  but  the  bill  I  gave  was  ^n  a  tfalree- 
pennj  receipt  stamp,  and  ItvUl  TMver  pay  it"  which  the  court  held, 
was  not  such  an  acknowledgment  as  would  revive  the  debt,  against 
the  plea  of  the  statute.  Mr.  Chief  Justice  Best,  who  dehvered  the 
opinion  of  the  court,  after  commenting  upon  former  decisions,  said, 
^^  I  think  if  I  were  now  sitting  in  the  Exchequer  Chamber,  I  should 
say,  that  an  acknowledgment  of  a  debt,  however  distinct  and  unqual- 
ified, would  not  take  from  the  party,  who  makes  it,  the  protection  of 
the  statute  of  limitations.  But  I  should  not,  after  the  cases  that  have 
been  decided,  be  disposed  to  go  so  fiaur  in  this  court,  without  consult- 
ing the  judges  of  the  other  couBts."  But  he  thought  '^  there  were 
many  cases,  from  which  it  may  be  collected,  that  if  there  be  any 
thing  said,  at  the  time  of  the  acknowledgment,  to  repeZ  the  ir^ferenee 
of  a  promise,  the  acknowledgment  will  not  take  the  case  out  of  the 
statute  of  limitations."  The  same  judge,  on  a  subsequent  occasi<m, 
said,  that  as  regarded  every  word  he  was  reported  to  have  uttered  in 
the  case  last  referred  to,  with  all  the  consideration  he  had  given  to 
the  matter,  he  was  still  of  opinion,  that  he  was  warranted  by  prior 
decisions.^  Lord  Chief  Justice  Tenterden,  in  the  case  of  Tanner  v. 
Smart,  expresses  the  same  views,  and  maintains  that  the  acknowledg- 
ment must  be  positive,  distinct,  and  unqualified.^  According  to  Lord 
Chancellor  Brougham,  the  act  which  revives  the  debt,  ^^  is  what  essen- 
tially constitutes  its  new  being,  and  is  inseparable  from  it.    It  stands 

1  Scales  V.  Jacobs,  3  Bing.  R.  638. 

'  Tanner  v,  Sman,  6  Bam.  &  Cres.  R.  60S.  The  reader  may  be  gratified  hy  a  penuial 
of  the  opinions  of  the  coort  in  the  foUowing  cases,  which  are  in  confirmation  of  die  role 
as  jost  stated  in  the  text :  Ajton  v.  Bolt,  4  Bing.  R.  105 ;  McCuUoch  p.  Dawes,  9 
^  Bowl.  &  R.  40 ;  Linsell  v.  Bonsor,  S  Bing.  (N.  C),  241 ;  Goold  v,  Shirley,  2  Moore  & 

•  Payne,  R.  581 ;  Edmnnds  v.  Downer,  2  C.  &  Mees.  R.  459 ;  Haydon  v,  WUliama,  7 

Bing.  R.  163;  Pierce  v.  Brewster,  12  Moore,  R.  615;  Brigstock  v.  Smith  (a  very 
strong  case  in  point  in  the  Court  of  Exchequer),  4  Tyrwh.  Ex.  R.  445 ;  Spong  v. 
Wright,  9  Mees.  &  Welsh.  Ex.  R.  (Vict.),  629 ;  Mortal  v.  Frith,  8  Car.  &  Payne,  246 ; 
Dickinson  v.  Hatfield,  5  id.  46 ;  [Cawley  v.  Farwell,  6  Eng.  L.  &  £q.  897  ;  Foster  v, 
Donbax,  id.  496 ;  Yates  v.  Gardner,  5  id.  541 ;  Gardner  v.  McMahon,  2  G.  &  D.  593; 
Cripps  V.  Davis,  \2  Mees.  &  Welsh.  159 ;  Hart  v,  Prendeigast,  14  id.  741 ;  Smith  v. 
Thorn,  10  Eng.  L.  &  Eq.  391 ;  Rackham  v.  Marriott^  37  id.  460;  CoUis  v.  Stack,  38 
id.  487.  But  in  Edmonds  v.  Goater  (9  id.  203),  the  Master  of  the  Rolls  said :  In  this 
case  the  creditor  caused  a  letter  to  be  written  to  the  debtor  requiring  payment  of  the 
debt  or  further  security,  and  receiv^  an  answer  fxom  the  debtor,  saying,  in  efiect,  ''I 
"  shall  soon  be  in  Hampshire,  when,  I  trust,  every  thing  will  be  arranged  agreeable  to 
the  wislies  of  his  creditor;"  and  held  this  a  soffideat  promise, — an  i4>pareat  relaxa- 
tion of  the  stringency  of  the  modem  role.] 
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•not  by  its  ori^nal  force,  but  by  the  new  promise  which  imparts  vital- 
ity to  it.  Proof  of  the  latter  is  indispensable  to  raise  ilie  assumpsit 
on  which  an  action  can  be  maintained.  It  was  this  view  of  the  mat- 
ter, which  first  created  the  doubt,  whether  it  was  not  necessary  that  a 
new  consideration  should  be  proved  to  support  the  promise,  since  the 
old  consideration  was  gone."  ^  Before  these  late  overruling  authori- 
ties, it  was  maintained  by  the  able  editor  of  Pothier  on  Obligations 
(in  reference  to  the  opinion  of  Lord  Ellenborough,  in  Bryan  v.  Horse- 
man, before  cited),  that  though  there  may  be  reason  in  adhering  to  a 
series  of  erroneous  judgments,  ratiier  than  to  disturb  titles  to  real 
property  held  under  their  sanction,  yet  where  there  would  be  no  in- 
convenience beyond  the  immediate  case,  where  the  general  cons# 
quences  would  be  wholly  prospective,  courts  of  justice  have  as  much 
authority  to  restore  the  law  as  they  before  had  to  subvert  it ;  and 
that  a  correct  principle  of  law  is  an  authority  entitied  to  higher  re- 
spect tban  an  erroneous  set  of  precedents.^ 

§  212.  The  tribunals  of  our  own  country  have  been  in  advance  of 
those  of  England,  in  having  acted  in  accordance  with  tiie  views  ex- 
pressed by  the  learned  annotator  above  referred  to.  In  the  Supreme 
Court  of  the  United  States,  in  the  year  1814,  it  was  declared,  by 
Chief  Justice  Marshall,  that  the  deciaons,  with  respect  to  an  ac- 
knowledgment of  a  debt,  had  gone  full  as  far  as  they  ought  to  be  car- 
ried ;  and  that  that  court  was  not  inclined  to  extend  them,  the  stat- 
ute of  limitations  being  entitled  to  the  same  respect  as  other  statutes, 
and  should  not  be  explained  away.®  In  this  case,  one  partner,  who 
was  sued,  said,  '^  the  account  was  due,  and  that  he  supposed  it  had 
been  paid,  but  had  not  paid  it  himself,  and  did  not  know  of  its  being 
ever  pgdd."  These  words  were  not  considered  a  sufficient  admission, 
firom  which  to  infer  a  promise.  "  It  is  not  sufficient,"  said  the  learned 
judge,  "  to  take  the  case  out  of  the  act,  that  the  claim  should  be 


1  1  Boss.  &  Mylne^  Ch.  R.  255,  as  cited  in  Joynes,  supnif  119. 

'  See  Evans's  Pothier,  App.  109,  note.  • 
•  *  Clementson  v,  Williams,  8  Cranch  (TT.  S.),  B.  72.  Mr.  Justice  Washington,  many 
years  since,  in  the  Circuit  Court  of  the  United  States,  in  Bead  v.  Wilkinson  (2  Wash. 
dr.  Co.  B.  514),  chaiged  the  jury,  that  "  any  tiling  which  is  added,  tending  to  negative 
a  promise,  must  be  considered  as  qualifying  every  other  expression ;  and,  as  the  whole 
must  be  taken  together,  it  amounts  to  a  refusal  to  pay,  which  can  never  be  construed 
into  a  promHe  to  pay/* 
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proved,  or  be  acknowledged  to  have  been  ori^nally  just ;  the  ac- 
knowledgment must  go  to  the  fact  that  it  is  still  due."  ^ 

The  subject  came  before  the  Supreme  Court  of  the  United  States, 
at  the  January  term,  1828,  in  the  case  of  Bell  v,  Morrison,^  which 
has  ever  smce  been  regarded  as  a  leading  case,  the  decision  cominir 
&<»  blgU  »«.^,  ,ii  a.,  .pmo.  „cip»^g  it  Wg  polti,.* 
and  too  lucid  and  conclusive  to  be  questioned.  Mr.  Justice  Story, 
who  gave  the  opinion  of  the  court,  commenced  by  observing,  in  rela- 
tion to  the  plea  of  the  statute,  that  it  had  been  matter  of  regret,  in 
modem  times,  that,  in  the  construction  of  the  statute  of  limitati<His, 
the  decisions  had  not  proceeded  upon  principles  better  adapted  to 
|arry  into  effect  the  real  objects  of  the  statute  ;  that  the  statute,  in- 
stead of  being  viewed  in  an  unfavorable  light,  as  an  unjust  and  dis- 
creditable defence,  it  had  received  such  support  as  would  have  made 
it  what  it  was  intended  to  be,  emphatically,  a  statute  of  repose. 
It  was  a  wise,  he  said,  and  a  beneficial  law,  not  designed  merdy  to 
raise  a  presumption  of  payment  of  a  just  debt  from  lapse  of  time, 
but  to  afford  security  agsdnst  stale  demands,  after  the  true  state  of 
the  transaction  may  have  been  forgotten,  or  be  incapable  of  explana- 
tion, by  reason  of  the  death  or  the  removal  of  witnesses.  It  had  a 
manifest  tendency,  he  thought,  to  produce  speedy  settiements  of  ac- 
counts, and  to  suppress  those  prejudices  which  may  rise  up  at  a  dis- 
tance of  time,  and  baffle  every  honest  effort  to  counteract  or  overcome 
them.  His  opinion  was,  that  the'  English  decisions  upon  the  subject 
had  gone  great  lengths  —  greater  than,  in  the  judgment  of  the  court, 
any  sound  interpretation  of  the  statute  would  warrant,  and,  in  some 
instances,  to  an  extent  which  was  irreconcilable  with  any  just  prin- 
ciples. He  acknowledged  that  there  had  been  a  disposition,  on  the 
part  of  the  English  courts,  to  retrace  theur  steps,  and  to  bring  back 
the  doctrine  to  sober  and  rational  limits;  and  that  the  American 
courts  had  evinced  a  like  disposition.  He  adhered  to  the  rule  that 
the  acknowledgment  must  show,  positively,  that  the  debt  is  due, 
either  wholly  or  in.  part,  and  must  be  unqualified.  If  tlje  bar,  he 
said,  is  sought  to  be  removed  by  a  new  promise,  that  promise,  as  a 
new  cause  of  action,  ought  to  be  proved  in  a  clear  and  explicit  man- 
ner, and  be  in  its  terms  imequivocal  and  determinate.    And  if  there 


1  And  Bee  Wetzell  v.  Bassard,  11  Wheat.  (tT.  S.),  B.  309. 
>  BeU  V.  Moxrison,  1  Peten  (U.  S.)i  B.  351.  * 
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be  no  express  proxoise,  and  a  promise  is  to  be  raised  by  implication  of 
law,  from  the  acknowledgment  of  the  party,  siph  an  acknowledgment 
ought  to  contain  an  unqualified  and  direct  admission  of  a  previous, 
subflistiBg  debt,  which  the  party  is  liable  and  willing  to  pay.  On  the 
contrary,  he  held,  if  there  be  accompanying  circumstances,  which 
repel  the  presumption  of  a  promise  or  intention  to  pay,  —  if  the  ex- 
pression be  equivocal,  vague,  and  indeterminate,  leading  to  no  certain 
conclusion,  but  at  best  to  probable  inferences,  which  may  affect  differ- 
ent minds  in  different  ways, — he  thought  they  ought  not  to  go  to  a 
jury  as  evidence  of  a  new  promise  to  revive  the  cause  of  action. 
And  he  declared  his  opinion  expressly,  that  any  other  course  would 
open  all  the  mischiefs  against  which  the  statute  was  intended  to  guard 
innocent  persons,  and  expose  them  to  the  dangers  of  being  entrapped 
in  careless  conversations,  and  betrayed  by  perjuries.  And  it  was  far 
from  being  certain,  be  said,  that,  if  the  early  interpretation  of  the 
statute  had  been  adhered  to,  —  namely,  that  nothing  but  an  express 
promise  should  take  a  case  out  of  the  statute,  —  it  would  not  have 
generally  been  in  promotion  of  justice.  These  views  were  recog- 
nixed  as  sound,  and  the  authority  of  the  case  was  confirmed,  in  the 
subsequent  case,  in  the  same  court,  of  Moore  v>  Bank  of  Columbia^^ 

§  213.  The  number  of  occasions  upon  which  this  subject  has,  at 
difl^rent  times  within  the  last  half-century,  been  presented  for  the 
consideration  and  judgment  of  the  judicial  tribunals  of  Pennsylvania, 
is  remarkable ;  and  the  decisions  consequent  to  the  attention  given  it, 
by  the  judges  in  that  State,  are  alike  distinguished  for  consistency 
with  each  other  and  an  accordance  with  tiie  now  prevailing  construc- 
tion.^ In  Murray  i;.  Tilley,  at  Nisi  Prius,  in  1811,  where  a  defend- 
ant scud,  on  demand  of  payment  being  made,  that,  if  the  note  had 


^  Moore  t;.  Bank  of  Colnmbia,  6  Peters  (U.  S.)>  B<  S6.    Opinion  by  Thompson,  J. 

■  Smith  V.  Freel,  Add.  (Penn.),  R.  291 ;  Ck>wan  v,  Magoaran,  Wallace,  B.  66 ;  Bell 
V.  M'Call,  1  Brown,  R.  123;  Hudson  v.  Carey,  11  Serg.  &  Rawle,  R.  13;  Bailey  v. 
Bailey,  14  id.  197;  Brown  v.  Campbell,  1  id.  176;  Miles  v,  Moodie,  3  id.  211 ;  Scull  v. 
Wallace,  15  id.  231 ;  Bailey  v.  Bailey,  14  id.  195;  Eckart  v.  Wilson,  12  id.  393 ;  Pat- 
ton's  Adm'r  v.  A^h,  7  id.  116;  Ghillagher  v,  MiUigan,  3  Penn.  R.  177 ;  Fries  v,  Boisse- 
lin,  9  Serg.  &  Rawle,  R.  128;  Guier  v.  Pearce,  2  Browne,  R.  35;  Jones  v.  Moore,  5 
Binn.  R.  573 ;  Man  p.  Warner,  4  Whart.  R.  479 ;  Church  ».  Feterow,  2  Penn.  R.  301 ; 
Brown  &  Bridges,  2  Miles,  R.  424 ;  Gleim  v.  Rise,  6  Watts,  R.  44 ;  Berghans  v.  Cal- 
houn, 6  Watts,  R.  219  ;  Gylkyson  r.  Larue,  6  Watts  &  S.  R.  218;  Thompsons.  Hop- 
per, 1  id.  468;  Hay  v,  I(ramer,  2  id.  137;  Haydock  v,  Tracy>3  id.  507;  Alison  v. 
James,  9  id.  380 ;  Magoe  v.  Magee,  10  Watts,  R.  172. 
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been  presented  to  him  in  time,  he  would  have  paid  it,  but  that  he 
knew  the  statute  of  I^Kations  would  now  bar  the  claim,  and  he  would 
not  pay  it,  —  it  was  ruled,  that  a  new  promise  ought  not  to  be  infer- 
red.^ In  the  District  Court  for  the  city  and  county  of  Philadelphia, 
in  the  same  year,  the  demand  of  the  plaintiff  was  for  goods  sold ;  and, 
to  a  plea  of  the  statute,  he  replied  a  new  promise  within  six  years. 
The  evidence  was,  that  the  defendant,  after  the  expiration  of  six 
years,  acknowledged  the  receipt  of  the  goods,  but  said,  ^^  he  thought 
he  had  paid  for  them,  and  should  rely  on  the  statute."  Per  Curiam : 
^'  After  an  action  has  been  barred  by  the  statute  of  linutations,  a 
promise  has  been  deemed  sufficient  to  revive  it.  An  acknowledgment, 
a  very  slight  acknowledgment,  may  be  considered  evidence  of  a  prom* 
ise,  but  then  it  must  be  such  an  acknowledgment  as  is  consistent  with 
a  promise  to  pay ;  for  the  promise  is  implied  firom  the  acknowledg- 
ment. The  defendant  said,  that  he  had  received  the  goods,  but 
thought  he  had  paid  for  them,  and  would  rely  on  the  statute.  How 
is  it  possible,  from  this,  to  imply  a  promise  to  payf  He  had  a  right 
to  rely  on  the  statute ;  and,  altjiough  its  provisions  may  sometimes 
bear  hard  upon  individuals,  we  feel  ourselves  bound  by  the  law  of  the 
land,  as  e^ressed  by  the  legialature,  in  opposition  to  which  nd  man 
has  a  right  to  set  up  his  owii  private  opinion."  Jones  v,  Moore,  deci- 
ded by  the  Supreme  jDourt  of  Pennsylvania  in  1813,^  has  been  re- 
garded as  a  return,  in  that  State,  to  the  doctrine  that  the  statute  was 
an  act  of  the  legislature^  and,  as  such^  ought  to  be  carried  fully  into 
effect.®  The  views  expressed  by  Chief  Justice  Tilghman,  in  this  case, 
are  clearly  expressive  of  the  law  as  it  is  now  generally  understood  to 
be.  He  says :  ^'  If  six  years  elapse  after  the  cause  of  action  accrued, 
there  can  be  no  recovery,  although  the  debt  is  not  extinguished.  It 
remains  due  in  consdencCy  and  is  a  good  consideration  for  a  new 
promise.  It  remains  in  some  respects  due  in  law^  too ;  for,  if  the 
defendant  omits  to  plead  the  act  of  assembly,  he  is  considered  as 
having  waived  the  benefit  of  it,  and  the  plaintiff  may  recover  against 
him.  The  letters  of  the  defendant  are  said  to  contain  an  acknowledg" 
ment  of  the  debt,  which,  as  the  plaintiff's  counsel  contends,  is  suffi- 
cient, per  scj  to  take  the  case  out  of  the  statute,  not  because  it  is  evi- 


1  Murray  v,  Tillej,  stated  by  the  court  in  Friee  v.  BoisBelin,  9  Seig.  &  Rawle,  R.  128. 
*  Goier  v.  Pearce,  2  Browne,  R.  35. 
'  Jones  V.  Moore,  5  Binn.  R.  573. 
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dence  of  a  new  i»x)mi86,  but  because  it  revives  the  debt.^  There  is 
some  confusion,  and  perhaps  some  inconsistency,  in  the  cases  on  this 
subject ;  but  it  appears  to  me^from  the  reason  of  the  thing ^  and  from 
a  review  of  all  the  cases,  that  an  acknowledgment  of  the  debt  can 
oni}/  be  considered  as  evidence*of  a  new  promise,  or,  what  is  pretty 
much  the  same  ihi/ig  in  svbstance,  as  a  circumstance  from  which  the 
law  wiU  imply  a  new  promise.  To  consider  this  matter  on  principle, 
when  the  defendant  pleads  non  assumpsit  infra  sex  annos,  and  the 
plaintiff  replies  assumpsit  infra  sex  annos,  how  can  the  issue  be  found 
for  the  plaintiff,  without  proof  of  a  promise,  express  or  implied, 
within  six  years  ?  It  is  the  very  point,  and  the  only  point,  in  issue. 
I  cannot  comprehend  the  meaning  of  reviving  the  old  debt,  in  any 
other  manner  than  by  a  new  promise."  Yeates,  J.,  observed :  "  My 
judgment  is  not  yet  prepared  to  go  to  the  extent  of  some  of  the  cases 
decided  on  this  subject.  We  are  told  in  the  books  that  an  acknowl- 
edgment of  a  debt  is  only  evidence  of  a  promise  to  pay  it.  AYhere 
it  is  accompanied  by  circumstances,  or  declarations  that  the  party 
means  to  insist  on  the  benefit  of  the  statute,  no  promise  to  pay  can 
possibly  be  impHed  without  violating  the  truth  of  the  case."  The 
views  expressed  by  these  two  learned  judges  lie  at  the  foundation  of 
the  modem  decisions  to  which  we  have  referred  in  England,  and  of 
those  of  the  Supreme  Court  of  the  United  States.  In  Fries  v.  Bois- 
selin,^  the  defendant's  words  were  wholly  inconsistent  with  a  promise 
to  pay. 

The  above  construction  has  ever  been  tenaciously  maintained  in 
Pennsylvania,  and  has  been,  if  possible,  more  clearly  defined  and 
illustrated.  In  giving  the  opinion  of  the  court,  in  Gleim  v.  Rise,  in 
the  Supreme  Court  of  Pennsylvania,^  Huston,  J.,  in  reference  to  the 
loose  construction  at  one  time  given  to  the  statute  in  respect  to 
acknowledgments,  observed,  that,  some  tweniy  years  ago,  that  court 
began  to  retrace  its  steps ;  and  that  its  latest  decisions  say,  that,  in 
order  to  take  a  case  out  of  the  operation  of  the  statute,  it  must  be 
proved  that  the  defendant  admitted  the  debt  to  be  still  due ;  and  that, 
if  any  declaration  be  made  by  the  party  at  the  time,  inconsistent  with 
a  promise  to  pay,  the  court  is  bound  to  instruct  the  jury,  that  there  is 
not  sufficient  evidence  from  which  to  infer  a  new  promise.    By  Chief 


^  Per  Huston,  J.,  in  Man  v,  Warner,  4  Whart.  B.  479. 
s  Fries  9.  Boisselin,  9  Serg.  &  Rawle,  B.  128. 

>  Gleim  v.  Rise,  6  Watts  (Penn.),  R.  44.    Cases  cited,  Gallagher  v.  MiUigan,  3 
Penn.  R.  179 ;  Chnrch  v.  Feterow,  2  id.  301. 
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Justice  Gibson,  in  ^ving  tibe  opinion  of  the  Supreme  Court  of  Penn- 
sjlvania,  in  Berghaus  v.  Calhoun,^  the  doctrine  of  acknowledgment, 
as  understood  by  this  court,  is  thus  laid  down :  ^'  An  acknowledgment 
of  indebtedness,  though  not  itself  a  promise,  is  held  to  be  evidence  of 
it.  In  this  we  see  a  remnant  of  that"  judicial  repugnance  to  the  stat- 
ute of  limitations,  which  had  at  one  time  nearly  abolished  it.  It  fol- 
lows neiijier  necessarily  nor  naturally  that  the  acknowledged  existence 
of  a  debt,  barred  only  so  far  as  regaj:d6  the  means  of  its  enforcement, 
implies  a  promise  to  pay  it ;  and  an  express  promise  it  is  not  pretended 
to  be.  It  is  but  the  connection  of  a  fiict,  which  the  plaintiff  might 
prove  as  effectively  by  any  other  evidence  ;  for  it  is  a  postulate  of  the 
doctrine  that  the  statute,  which  takes  away  the  remedy,  leaves  the 
existence  of  the  duty  untouched.  Were  the  fact  of  indebtedness, 
therefore,  the  efficient  cause  of  the  promise,  the  statute  would  be  a 
dead  letter ;  for  the  plaintiff  would  make  out  a  case  to  recover  in 
consistence  with  it,  by  making  out  his  original  demand.  But  a  naked 
duty,  or  moral  obligation,  though  a  sufficient  consideration  for  an 
express  promise,  raises  no' presumption  by  implication  of  law ;  conse- 
quently, though  we  might  accurately  suppose  the  recognition  of  a 
debt  to  be  evidence  of  consideration,  we  mi^t  not,  agreeably  to  adr 
mitted  analogies,  suppose  it  to  be  evidence  of  a  promise,  because  it  is 
equally  consistent  with  a  declared  determination  not  to  pay.  It  is 
established,  however,  by  decisions  we  dare  not  shake,  that  it  may,  by 
legal  intendment,  be  evidence  of  a  promise ;  yet,  to  avoid  the  uncer- 
tainty, and  insensible  encroachment  on  the  sUitute,  that  would  ensue, 
did  we  attempt  to  shape  our  course  by  the  lights  and  shadows  of  for- 
mer precedents,  we  may  require  the  acknowledgment  of  the  demand, 
as  a  debt  of  legal  obligation,  to  be  «<?  distinct  and  palpable^  ^  ^^  • 
extent  and  form,  as  to  preclude  hesitation."  These  late  cases  in 
Pennsylvania  are  supported  by  other  late  cases ;  ^  and,  in  still  later 
cases,  the  language  of  the  court  is,  that,  ^^  ti^e  acknowledgment  of  a 
debt  ought  to  be  plain,  unambiguous,  express,  and  so  distinct  and  pal- 
pable in  its  extent,  as  to  preclude  hesitation."  ' 


1  Berghaus  v.  Calhonn,  6  Watts  (Penn.),  B.  219. 

^  See  Magce  v.  Kagee,  10  Watts  (Penn.),  B.  172 ;  Hogan  v.  Bear,  5  id.  41 ;  Thomp- 
son V.  Hopper,  1  Watts  &  S.  B.  468 ;  Hay  o.  Kramer,  2  id.  137 ;  Haydock  v.  Tracy,  3 
id.  507 ;  Brown  v.  Bridges,  2  Miles,  B.  424. 

*  GjlkyRon  v.  Lame,  6  Watts  &  S.  (Penn.),  B.  218;  Allison  v.  James,  9  id.  380. 
A  petition  for  benefit  of  the  insolvent,  widi  a  schedole,  containing  an  outlawed  debt,  is 
not  an  admission  sufficient,  in  Pennsylvania,  to  revive  it.    Brown  v.  Bridges,  wpra. 


OHAP.  XZ.]        NBW  ntOMI8B8  ASJ^  AGKNOWLBDOMSNTS.  231 

4 

§  214.  In  the  State  of  New  York,  in  the  Supreme  Court,  in  1809, 
in  Sluby  v.  Ghamplin,^  the  court  say,  that  it  is  generally  received  aa 
law,  that  if  a  party  acknowledges  a  debt,  it  is  such  a  waiver  of  the 
protection  of  the  statute,  as  repels  the  presumption  of  payment.  At 
and  before  that  time  it  was  the  received  construction,  that  an  ao^ 
knowledgment  was  recognized  on  the  ground  of  rebutting  a  presump- 
tion of  payment,  and  not  on  the  ground  of  a  new  promise.  In  1814, 
in  Danforth  v.  Culver,^  however,  it  was  held,  by  the  same  court,  that 
an  acknowledgment  does  not  revive  the  old  debt,  but  is  evidence  only 
of  a  new  promise,  of  which  the  former  debt  is  the  consideration.  ^'  It 
is  not  reconcilable,"  the  court  say,  '^  witii  common  sense,  to  say  that 
the  bare  admission  of  the  execution  of  the  notes,  in  this  case,  accom- 
panied with  a  declaration  that  the  party  meant  to  avail  himself  of  the 
statute  of  limitations,  shall  be  evidence  of  a  promise^  when  the  party 
protests  against  paying,  and  against  his  liability."  And  the  court 
recognize  and  rely  upon  Murray  v,  TiUey,  and  Jones  v.  Moore,  in 
Pennsylvania,  before  cited,  and  the  opinion  of  Washington,  J.,  in 
Reid  V.  Wilkinson,  in  the  Circuit  Court  of  the  United  States,  before 
cited.  In  Lawrence  v,  Hopkins,^  the  court  held  the  evidence  not 
sufficient,  stating  that  it  showed  neitiier  an  express  nor  an  implied 
promise,  but  ihQ  contrary,  as  the  plaintiff  considered  the  demand  un- 
just. In  Sands  v.  Gelaton,^  which  contains  an  able  and  elaborate 
opinion  of  Spencer,  J.,  it  was  decided,  that,  if  at  the  time  of  the 
acknowledgment,  it  was  qualified  in  a  way  to  repel  the  presumption 
of  a  pronuse  to  pay,  then  it  was  not  evidence  of  a  promise  sufficient 
to  revive  the  debt.  This  case  has  been  appealed  to  in  subsequent 
cases  in  the  same  State,  as  establishing  the  true  construction. 

At  a  later  period,  the  Supreme  Court  of  New  York  have  declared 
(opinion  of  the  court,  by  Marcy,  J.),  after  adverting  to  the  disfavor 
with  which  English  and  American  courts  have  regarded  the  statute 
of  limitations  — a  circumstance  which  had  gone  far  towards  depriving 
defendants  of  all  the  benefits  designed  for  them  —  that  the  unqualified 
and  unconditional  acknowledgment  of  a  debt  is  adjudged  in  law  to 
imply  a  promise  to  pay ;  but  an  acknowledgment  of  its  original  jus- 
tice, without  recognizing  its  present  existence,  is  not  sufficient ;  that 


1  Sloby  V.  ChampUn,  4  Johns.  R.  460. 
^  Danfoith  v.  Calver,  U  Johns.  R.  146. 
^  Lawrence  v*  Hopkins,  13  Johns.  R.  511. 
^  Sands  v.  Gelston,  15  Johns.  R.  511. 
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the  language  nised  by  the  party  is  to  be  interpreted  according  to  tiie 
meaning  and  intention  of  the  speaker ;  and  that  any  thing  going  to 
negative  b,  promise  is  to  be  regarded  as  qualifying  every  other  expres- 
sion used.  The  statute,  the  court  considered,  was  intended  as  one 
of  repose^  and  that  character,  they  considered,  should  be  maintainedi^ 
Chief  Justice  Savage,  in  giving  the  opinion  of  the  court,  in  Hancock 
V.  Bliss,^  says,  ^^  the  language  of  Judge  Story,  in  Bell  v.  Morrison, 
had  been  cited  and  adopted  in  this  court,  and  in  the  court  for  the  cor- 
rection of  errors." 

§  215.  The  construction  laid  down  and  established  by  the  courts  of 
Pennsylvania  and  New  York,  has  received  the  entire  approbation  of 
the  Supreme  Court  of  Massachusetts.  Thus  where  the  defendant, 
upon  an  order  and  an  account,  said,  at  different  times,  ^^  he  had  a  due 
bill  against  the  plaintiff,  on  which  the  order  ought  to  have  been  ap- 
plied, and  given  up,  and  he  owed  him  nothing  "  —  "  the  due  bill  was 
either  lost,  or  given  up,  and  the  order  and  account  ought  to  have  been 
settled  "  —  '^  he  had  another  due  bill,  and  his  claims  would  cover  all 
the  plaintiff  ^s  claims  against  him ;  the  whole  ought  to  have  been  set- 
tied,  and  he  owed  the  plaiatiff  nothing  "  — "  the  due  bill  was  given 
up,  and  the  order  and  account  ought  to  have  been  cancelled  "  —  ^'  if 
he  owed  the  plaintiff  any  thing  he  would  pay  him,  but  he  owed  him 
nothing  :  "  These  expressions,  it  was  adjudged,  had  not  the  effect  to 
take  the  case  out  of  the  statute.  Putnam,  J.,  who  delivered  the 
opinion  of  the  court,  referred  to  the  more  important  decisdons  in  Penn- 
sylvania and  New  York,  and  said,  expressly,  that  the  views  of  the 
court  were  in  accordance  with  those  in  the  case  of  Danforth  v.  Culver, 
in  the  latter  State,  which  has  been  cited.  The  court,  in  otiier  words, 
recognized  and  acquiesced  in  the  construction,  that  the  admission  of 
a  debt  must  be  consistent  with  a  promise,  and  that  if  it  be  accom- 
panied with  a  declaration,  that  the  party  intended  to  avail  himself  of 
the  statute,  it  is  insufficient  to  avoid  the  bar  of  the  statute.^ 

The  above  case  of  Bangs  t^.  Hall,  may  be  considered  a  leading 
case,  in  Massachusetts.^    It  had,  said  Mr.  Justice  Morton,  in  deliver- 


»  Purdy  V.  Austin,  3  Wend.  R.  187. 

3  Hancock  v.  Bliss,  7  Wend.  B.  267.  And  see  ftlso,  Bradlej  r.  Field,  3  id.  278 ; 
Stafford  v.  Bryan,  id.  535 ;  Gajloid  v.  Van  Loan,  1 5  id.  308 ;  Allen  t*.  Webster,  id. 
284 ;  Stafford  v.  Richardson,  id.  302 ;  Clarke  v.  Dntcher,  9  Cowen,  R.  674. 

«  Bangs  ».  Hall,  2  Pick.  R.  368. 

*  In  Gardner  v.  Tador,  8  Pick.  R.  206,  the  conrt  saw  no  reason  to  vary  from  the 
doctrine  laid  down  in  Bangs  v.  Hall. 
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ing  the  opinion  of  the  court,  in  Bailey  et  al.  v,  Crane,^  been  well  con- 
sidered, and  was  everywhere  acknowledged  to  be  sound  law.  '^  The 
principles  there  Iidd  down,"  said  he,  '^  are,  that  to  take  a  case  out  of 
the  statute  of  limitations,  there  must  be  either  an  express  promise  to 
pay,  or  an  unqualified  acknowledgment  of  indebtedness."  In  the  lat- 
ter ease,  the  law  will  imply  a  promise  to  pay.  This  implication  may 
be  rebutted,  not  only  by  a  condition  or  qualification  of  the  acknowl- 
edgment, but  also  by  an  express  refusal  to  pay,  or  by  a  reliance  on 
tiie  statute,  or  by  any  other  circumstance  which  shows  a  determina- 
tion not  to  renew  a  promise  to  pay.  What  was  set  up  as  an  acknowl- 
edgment amounting  to  an  implied  promise  in  tiiis  case,  was  a  letter 
directed  to  the  plaintifi*  by  the  defendant  which  was  as  fdlows :  ^^  I 
received  your  note  yesterday.  I  hasten  to  inform  you  that  next  week 
I  shall  be  able  to  send  Mr.  T.  C.  a  statement  of  my  property,  and 
ask  for  a  discharge.  I  should  have  done  this  before,  but  since  I  have 
bec^  back,  I  have  been  sick,  and  have  been  obliged  to  work  for  my 
board.  I  have  large  demands  on  tiie  merchants,  S.  &;  A.,  but  cannot 
collect  them,  and  presume  I  never  shall."  Per  Morton,  J. :  "  The 
letter  contains  no  express  promise.  And  although  it  may,  perhaps, 
imply  an  acknowledgment  of  indebtedness;  yet,  if  so,  it  contains 
such  qualifications  aiul  explanations  as  to  exclude  any  implication  of 
a  promise  to  pay.  The  defendant  does  not  obviously  contemplate  a 
payment  of  the  note,  but  avows  his  inability  to  pay,  desires  a  dis- 
charge without-  payment,  and  clearly  does  not  express  a  willingness, 
much  less  assume  an  obhgation  to  pay."  ^ 

§  216.  The  courts  in  Maine,  without  hesitation  and  most  emphati- 
cally, recognize  the  construction  as  laid  down  by  the  courts  in  the 
above-mentioned  States.    The  leading  case  is  Ferley  v,  littie,^  where 


1  SI  Piek.  R.  323  (in  1838). 

^  See  also,  Barnard  v.  Bartholomew,  22  Pick.  R.  291 ;  Sumner  v.  Samner»  1  Met. 
R.  394.  In  Webber  v.  President,  &c.  of  Williams  College  (23  Pick.  R.  302),  a  letter 
from  the  treasurer  of  the  college  to  the  plaintiff  in  answer  to  a  demand  of  payment, 
proposed  tliat  if  the  plaintiff  would  forbear  bringing  his  action  at  that  time,  he  should 
hare  the  same  rights  for  one  year  more  than  he  then  had.  The  plaintiff,  in  reply,  stated 
that  he  would  not  postpone  bringing  his  action,  but  in  fact  did  so,  until  after  the  six 
years  had  elapsed. .  The  court  was  of  opinion,  that  this  was  a  sufficient  compliance  with 
the  offer  of  tiie  defendants ;  that  they  were  bound  by  it,  and  that  it  was  a  good  waiver 
of  the  statute. 

>  Perley  v.  Little,  3  Gceenl.  (Me.),  R.  97. 
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the  defendant  said,  ^^  If  I  owe  jou  any  tlung,  I  will  pay  you,  but  I 
owe  you  nothing ; "  the  court  adjudged,  that  the  bar  of  the  statute 
was  not  avoided  by  the  acknowledgment.  The  words,  ^^I  owe  you 
noiJiing,"  the  court  considered,  were  at  least  a  bfdance  for  the  pre- 
ceding conditi(mal  promise.  And  even  without  this,  the  court  thought 
the  conditional  promise  would  not  avail,  as  the  case  presented  no  proof 
that  the  defendant  did  then  owe  the  plaintiff  any  thing.  In  this  case, 
Chief  Justice  Mellen  thought  it  unnecessary  to  examine  the  long  cata- 
logue of  decisions  upon  the  question.  They  were,  he  asserted,  in  mtoy 
instances,  contradictory,  and  often  presenting  distinctions  which  now 
appear  to  be  more  nice  than  wise,  and  more  ingenious  than  substantial. 
Less  refinement  would  have  left  the  law  upon  the  subject  more  cer^ 
tain ;  and  would  more  effectually  have  produced  the  beneficial  conse- 
quences anticipated  to  result  from  such  a  statute.  In  the  construction 
of  contracts,  continued  the  learned  judge,  the  courts  are  always  de- 
sirous of  ascertaining  the  meaning  of  the  parties ;  and  if  consistent 
with  legal  principles,  of  carrying  that  meaning  into  effect:  and  it  was 
not  easy  to  perceive  why  so  plain  a  rule  should  have  been  departed 
from,  in  many  instances  in  the  construction  of  those  expressions,  re- 
lied upon  as  amounting  to  a  new  promise,  or  an  acknowledgment  of  a 
debt.  He  recognized  the  introduction  of  a  more  rational  and  con- 
sistent construction  as  having  received  high  judicial  sanctions.^  In  a 
later  case,  where  the  defendant  acknowledged,  that,  within  six  yeaits 
from  the  commencement  of  the  action,  the  plaintiff's  claim  ^'was 
once  due,  but  that  he  had  paid  it  years  before  by  having  an  account 
against  him,"  it  was  held  no  sufficient  acknowledgment,  the  court  say- 
ing, ^'  It  would  be  a  most  unauthorized  perversion  of  language,  worthy 
only  of  the  old  caseSy  wMeh  have  been  so  juMy  repudiatedy  to  extract 
firom  what  the  defendant  said,  an  admission  that  he  was  then  indebted 
to  the  plaintiff."  2 

§  217.  In  the  Supreme  Court  of  Connecticut,  the  court  refer  to 


^  This  cose  was  expressly  recognized  in  Porter  v.  Hill,  4  Greenl.  (Me.)>  &•  41 ;  in 
Miller  v.  Lancaster,  id.  159 ;  in  Thayer  v.  Mills,  2  Shep.  R.  300 ;  in  Lombard  v.  Pease, 
id.  a49;  in  Oakes  v.  Mitchell,  3  Shep.  K.  360;  and  in  Coffin  v.  Backnam^  3  Fairf. 
B.  471. 

^  Brackett  v.  Mountfort,  3  Fairf.  R.  72.  And  see  Dcshon  v.  Eaton,  4  Greenl.  R. 
413 ;  Warren  Academy  v.  St^rret,  3  Shep.  R.  443 ;  M'Clellan  v.  Crofton,  6  Greenl.  R. 
346. 
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ihe  case  before  cited  of  Sands  v.  Gelston,  in  New  York,  in  which 
they  consider  the  principles  of  law  applicable  to  questions  of  acknowl- 
edgment to  be  settled  in  a  manner  conformable  to  the  meaning  of  the 
le^lature.  Therefore,  where  the  defendant,  in  an  action  on  a  prom- 
issory note,  to  which  was  pleaded  the  statute,  had  said,  '^  that  such 
note  had  been  paid,  by  the  services  of  his  wife,  in  a  dwelling-house 
of  the  plaintiff; "  and  the  plaintiff  proved  that  payment  had  not  been 
so  made ;  it  was  held,  that  this  acknowledgment  did  not  amount  to 
evidence  of  a  new  promise.  A  debt,  the  court  said,  being  barred  by 
ihe  statute,  the  defendant  is  entitled  to  take  advantage  of  it,  unless 
he  consents  to  relinquish  its  protection,  either  expressly,  or  by  evident 
implication.^  The  established  principle  of  law,  says  Chief  Justice 
Hosmer,  in  a  subsequent  case,  may  be  expressed  in  the  following 
manner :  ^^  An  unqualified  and  unconditional  acknowledgment  of  a 
debt  as  originally  just  and  yet  subsisting,  removes  the  bar  of  the  stat- 
ute of  limitations."  ' 

§  218.  The  Supreme  Court  of  New  Hampshire,  in  the  year  1828, 
recognize  the  better  opinion  at  that  day  to  be,  that  an  acknowledgment 
of  a  debt  is  only  evidence  from  which  a  jury  may,  if  there  be  nothing 
to  the  contrary,  infer  a  promise  which  wiU  take  a  case  out  of  the  stat- 
ute ;  and  that  a  juiy  cannot  infer  a  promise  from  such  an  acknowledg- 
ment, when  the  party  who  makes  it  expresses  at  the  time  an  intention 
not  to  pay  it.  In  this  case,  the  maker  of  a  note  authorized  an  agent 
to  offer  thirty  dollars  for  the  note,  and  the  offer  not  being  accepted, 
was  held  not  to  revive  the  debt  against  a  plea  of  the  statute.^  Again, 
in  1880,  when  a  case  is  to  be  taken  out  of  the  statute  of  limitations, 
by  a  new  promise  raised  by  implication  of  law,  from  the  acknowledg- 
ment of  the  party,  such  acknowledgment  ought  to  contain  an  unqual- 
ified and  a  direct  admission  of  a  subsisting  debt,  which  he  is  liable 
and  willing  to  pay.^  And  the  court  admitted  to  be  sound  law  what  is 
Md  down  by  Mr.  Justice  Story,  in  Bell  v.  Morrison,  before  given. 


1  Manhall  v.  Dalliber,  5  Conn.  R.  480. 

*  De  Forest  v.  Hnnt,  8  Conn.  R.  185.  See  also,  Belknap  v,  Gleason,  11  id.  160 ; 
Anstin  v.  Bostwick,  9  id.  496;  Peck  v,  Boteford,  7  id.  172;  all  showing  that  a  new 
promise  is  the  ground  upon  which  an  acknowledgment  is  binding. 

*  Atwood  o.  Colbnm,  4  N.  Hamp.  R.  315. 

*  Roflsell  o.  Cop,  5  N.  Hamp.  R.  154.  See  also,  Bank  v.  Snlliran,  6  id.  124;  Blair 
V.  Drew,  id.  235 ;  Eellej  v.  Sanborn,  id.  46 ;  Kittredge  v.  Brown,  9  id.  377. 
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§  219.  The  Supreme  Court  of  Vermont,  in  the  year  1839,  in  the 
case  of  Phe}ps  v.  Stewart,^  say,  '^  It  is  settled  law  in  this  State,  that 
an  unqualified  acknowledgment  of  the  debt  as  unpaid  and  still  sub- 
sisting, is  evidence  from  which  a  new  promise  to  pay  is  to  be  inferred. 
In  deciding  what  shall  amount  to  such  an  acknowledgment,  we  have 
discarded  the  old  rule  of  construction,  which  had  nearly  operated  to 
repeal  the  statute,  and  we  now  hold,  that  the  conduct  and  declarations 
of  the  party,  shall  be  understood  in  their  natural  and  obvious  sense, 
as  if  applied  to  any  other  subject."  ^ 

§  220.  In  Virginia,  Parker,  J.,  in  Aylett's  Executor  v.  Robinson* 
(decided  in  1837),  says,  "  The  modem  decisions  discarding  the  dis- 
tinctions and  refinements  which  had  gone  nigh  to  repeal  the  statute  of 
limitations,  and  justly  considering  it  as  an  act  of  repose,  to  protect 
against  long. dormant  claima,  even  when  Aey  might  not  have  paid, 
have  reestablished  the  doctrine  settled  in  England,  soon  after  the 
making  of  the  statute  of  21  James  I.  c.  16,  from  w^dch  our  law  is 
taken;  namely,  that  the  subsequent  promise  or  acknowledgment  to 
take  the  case  out  of  the  statute,  ought  to  be  such  a  one,  as,  if  declared 
upon,  would  support  an  action  of  itself;  that  is,  it  must  be  an  express 
promise  to  pay,  or  such  an  acknowledgment  of  a  balance  then  due, 
unaccompanied  by  reservations  or  conditions,  as  that  a  jury  ought  to 
infer  it  a  promise  to  pay."* 


1  Phelps  V.  Stewart,  12  Vt.  R.  263. 

*  See,  to  the  same  effect,  Burlow  v,  Bellamy,  7  Yt.  R.  54.  [And  see  also,  Phelps  v. 
Williamson,  26  Vt  (3  Deane),  230 ;  Hayden  v,  Johnson,  id.  768 ;  and  post,  \  231, 
note.] 

*  9  Leigh,  R.  45. 

*  It  was  proved,  in  this  case,  that  tlie  testator  had,  within  the  time  limited,  been  ap> 
plied  to  for  a  settlement,  when  he  said,  "  I  am  too  unwell  to  settle  now ;  when  I  am 
better  I  will  settle  your  account."  The  court,  with  the  exception  of  the  president 
(Tucker),  were  of  opinion,  that  this  was  not  such  an  acknowledgment  of  the  debt  aa 
took  it  out  of  the  statute.  In  Butcher  v.  Hixton,  4  Leigh's  R.  519,  in  1833,  Carr,  J., 
quotes  at  length  and  with  approbation,  from  the  opinion  of  Best,  Ch.  J.,  in  A' Court  v. 
Cross,  supra,  and  in  Scales  v,  Jacob,  supra;  and  ftom  the  opinion  of  Lord  Tenterden, 
in  Tanner  v.  Smart,  supra.  The  same  judge,  in  Farmers  Bank  v.  Clarke,  .4  Leigh,  R. 
603,  said,  that  the  more  recent  and  the  more  rational  decisions  considered  the  statute  of 
limitations  as  one  of  repose,  which  ought  to  receive  firom  the  courts  a  finn  and  juBt 
support.  In  Sutton  v.  Bumess,  9  Leigh,  R.  381  (1838),  the  defendant  admitted  the 
plaintiiF's  account  to  be  just,  but  said  at  the  same  time,  that  he  had  some  offeets,  and 
afterwards  promised  to  settle  all  difierences  and  accounts  fairly,  and  not  to  plead  the 
statute.    This  was  held  to  Us  insufficient  to  defeat  a  plea  of  the  atatnte,  because  the  de- 
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§  221.  An  acknowledgment,  in  Maryland,  must  be  of  a  present 
subsisting  debt,  unaccompanied  by  any  qualification  or  declaration, 
which,  if  true,  would  exempt  the  defendant  from  moral  obligation  to 
pay.  There  must,  say  the  courts  of  that  State,  be  more  than  an  ad- 
mission that  the  debt  is  unpaid,  and  there  must  be  admission  or  proof 
that  the  debt  ever  existed.^  As  late  as  the  year  1840,  Dorsey,  J., 
in  delivering  the  opinion  of  the  court,  says,  "  The  acknowledgment 
of  a  debt,  to  take  it  without  the  statute,  if  not  made  in  express  terms, 
must  be  evidenced  at  least  by  facts,  satisfactorily  showing  the  admis- 
sion of  the  debtor,  that  the  debt  had  never  been  paid."  ^ 

^  222.  In  Delaware,  the  admission  must  amount  to  an  acknowledg 
ment  of  a  subsisting  debt ;  ^  and  the  acknowledgment  in  such  case 
will  take  the  case  out  of  the  statute  without  an  express  promise  to 
pay  it.* 

§  223.  Although  in  North  Garolina,nt  was  held,  in  McLinn  v.  Mc- 
Namara,^  that  a  promise  to  settle  an  account,  was  an  admission  of  a 
subsisting  liability,  and  an  engagement  to  pay  any  balance  that  might 
be  found  due  upon  such  settlement ;  yet  in  McGlenney  v.  Fleming,' 
it  was  held,  that  where  the  debtor,  at  the  time  of  his  acknowledgment, 
either  refuses  to  pay  the  debt,  or  offers  a  smaller  sum,  saying,  that  if 
his  offer  is  not  accepted,  he  will  plead  the  statute,  a  promise  to  pay 
cannot  be  implied.  The  general  rule  recognized  by  the  courts  of  that 
State  is,  that  there  must  be  a  promise,  express  or  implied, ''  something 
that  indicates  an  existing  willingness  or  intention  to  pay,jor  remain 
bound."  ^    In  this  case.  Chief  Justice  Ruffin  said,  it  seemed  to  the 


fendant  did  not  acknowledge  or  promise  to  pay  on  ascertained  balance ;  the  acknowl* 
edgment  being  only  of  an  unsettled  account  on  which  the  balance  might  torn  out  to  be 
greater  or  less,  according  to  the  difficulty  of  explaining  the  original  transactions.  And 
see  Joynes's  Essay  upon  '*  The  Act  of  the  General  Assembly  of  Yiiginia^  passed  April 
3,  1838,  entitled/'  &c.  pp.  106-123. 

1  OUyer  v.  Gray,  1  Hair.  &  Gill  (Md.),  R.  204;  Rogers's  Ex'r  v.  Waters,  3  Gill  & 
Johns.  (Md.),  R.  69 ;  Froy  v.  Kirk,  4  id.  509 ;  Eeplinger  v.  Griffith,  2  id.  296 ;  Kent  v.. 
Wilkinson,  5  id.  497 ;  Sotheron  v.  Hardy,  8  id.  133 ;  [Stockett  v.  Sasscer,  8  Md.  374]. 

s  Beltzhooyer  v.  Yewell,  11  Gill  &  Johns.  R.  216. 

»  Waples  w.  Layton,  3  Harring.  (Del.),  R.  508. 

*  Black's  Ex'rs  v.  Reybold,  id.  528. 

*  2  Dev.  &  Batt.  R.  82. 

*  Ibid.  129. 

7  ^naliwood  v,  Smallwood,  2  Bev.  &  Batt.  B.  330.    And  see  Bank  of  Newbem  v. 
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court,  that,  although  a  party  acknowledged  that  he  contracted  a  debt^ 
and  that  he  has  not  paid  it ;  yet,  if  he,  at  the  same  time,  insist  that  the 
statute  of  limitations  exonerates  him  from  liability,  and  upon  that 
ground  refuses  to  pay ;  the  bar  of  the  statute  in  such  case  is  not  re- 
moved. It  cannot  be  implied,  he  maintained,  that  the  party  expressly 
promised  to  do  a  thing,  which,  it  is  proved,  he  expressly  refiised  to  do. 

§  224.  The  decisions  upon  the  subject  of  new  promises  and 
acknowledgments  have  not  been  as  uniform  in  South  Carolina,  as 
those  of  most  of  the  other  States,  though  the  now  settled  construction 
of  the  statute  in  that  State  on  the  subject,  is  not  very  different  from 
that  which  appears  to  have  been  established  in  the  States  above  men- 
tioned. In  delivering  the  opinion  of  the  court,  in  Young  v.  Monpoey,^ 
Johnson,  J.,  said,  "  I  do  not  intend  to  be  understood  as  laying  down 
the  doctrine  broadly,  that  nothing  short  of  a  direct  and  positive  prom- 
ise will  revive  a  debt  already  barred ;  if  there  be  an  unequivocal  ad- 
mission that  the  debt  is  still  due  and  unpaid,  unaccompanied  by  any 
expression,  declaration,  or  qualification  indicative  of  an  intention  not 
to  pay,  the  state  of  facts  out  of  which  the  law  implies  a  promise  is 
then  present,  and  the  party  is  bound  by  it."  The  acknowledgment 
of  the  party  in  this  case  to  which  this  language  of  the  court  was 
applied,  was,  "  He  had  not  been  served  with  a  notice  of  protest,  and 
therefore  had  nothing  to  do  with  it  (the  note)  ;  but  if  he  had  been 
regularly  notified,  it  would  have  been  paid  long  ago."  It  was  held 
insufficient.  Subsequentiy  it  was  held,  that  where  a  note  is  barred  by 
the  statut^  there  must  be  an  express  promise  to  pay,  or  an  unequivo- 
cal admission  of  an  existing  debt,  unaccompanied  by  any  qualification 
showing  an  intention  not  to  pay,  in  order  to  revive  it.* 


Sneed,  3  Hawk.  R.  500;  Ferguson  v.  Taylor,  1  Hayw.  R.  30;  Martiii  v.  Wangfa,  8 
Dev.  &  Batt.  R.  517 ;  [McCany  v.  McKesson,  4  Jon»9,  Law  (N.  C),  510]. 

1  2  Bail.  R.  278. 

«  Alcock  V,  Ewan,  2  HiU,  R.  326.  Cited  in  2  Rice's  Dig.  of  S.  C.  R.  87.  See  also, 
Copcn  V,  Auburn,  2  Bail.  R.  283,  where  an  offer  to  pay  a  few  dozen  of  wine  on  account 
of  the  debt,  for  the  purpose  of  getting  the  note  out  of  the  creditor's  hands,  was  not  suf- 
ficient. To  the  same  effect,  Holbreck  v.  Hunt,  I  M'Mullan's  Law  R.  197  (in  1841), 
cited  in  Joynos's  Essay  on  the  Act  of  Limitations  of  Virginia.  And  Lockhart  v, 
Eave's  Adm'r,  Columbia,  May  Term,  1838,  Rice's  Big.  stipra.  Where  a  defendant 
admitted  an  account,  but  said,  "  there  was  a  discount  to  a  greater  amount,  and  that  he 
would  therefore  not  pay  it,"  the  acknowledgment  was  not  such  as  to  take  the  case  out 
of  the  statute.  Adm'r  of  Lee  v.  Folk's  Ex'rs,  4  M'Cord,  R.  215.  There  are  other 
decisions  of  South  Carolina,  of  an  earlier  date,  different,  as  for  instance,  ^  the  note  had 
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§  225.  There  is  na  State  m  which  the  courts  have  been  more  uni- 
formlj  strict  in  their  construction  of  the  statute  in  respect  to  new 
promises  and  acknowledgments,  than  Kentucky.  In  Bell  v.  Admin- 
istratons  of  Rowland/  the  court  declared,  nearly  forty  years  since, 
'^  that  in  order  to  take  a  case  out  of  the  statute  of  limitations,  an  ex- 
press acknowledgment  of  the  debt,  aa  a  debt  due  at  the  time,  coupled 
with  the  ori^nal  consideration,  or  an  express  pronuse  to  pay  it,  must 
be  proved  to  haye  been  made  within  the  time  prescribed  by  the  stat- 
ute." In  Harrison  v*  Handley,^  Chief  Justice  Bibb,  after  recogniz- 
ing the  authority  of  the  foregoing  case,  says :  ^^  The  acknowledgment 
&om  which  the  law  is  to  raise  a  projmse  contrary  to  the  provision  of 
the  statute,  must  be  clear  and  expps,  where  the  mind  is  brought 
directiy  to  the  point  of  debt  or  no  debt  at  the  present  time ;  not 
whether  it  was  once  an  existing  debt.  That  the  law  will  argumenta- 
tiyely  make  it  a  debt  inpre%enti^  if  the  party  does  not  in  his  acknowl- 
edgment say  it  is  not,  or  prove  payment,  is  a  proposition  that  cannot 
be  granted  in  opposition  to  the  statute.  Where  the  limitation  has 
run,  to  get  clear  of  it,  the  whole  burden  of  proof  is  thrown  on  the 
plaintiff,  to  prove  a  good  and  subsisting  debt  and  promise  to  pay 
within  the  period  prescribed  to  his  action."  In  another  case,^  it  was 
held,  that  an  admission,  that  an  account  is  right^  is  not  sufficient,  be- 
cause it  might  be  so  though  it  had  been  paid ;  but  that  an  admission 
that  an  account  is  jvst^  implies  that  it  is  a  present  subsisting  debt, 
and  is  a  sufficient  answer  to  a  plea  of  the  statute.  In  Head's  Ex'r 
V.  Manner's  Adm'rs,^  Chief  Justice  Bob^ison  said,  in  giving  the 
court's  opinion,  that  the  rule  in  Bell  v.  Rowland,  was  too  firmly  fixed 
to  be  now  disturbed ;  and  he  concluded  his  opinion  by  declaring,  that, 
^^  Vague,  equivocal,  or  indeterminate  expressions,  susceptible  of  differ- 
ent interpretations,  will  not  revive  a  debt  which  had  been  barred  by 
time :  if  tiiey  would,"  he  reasoned,  ^^  the  statute  might  be  easily 
evaded,  and  peijury  and  injustice  might  be  encouraged,  instead  of 

not  beea  paid,  and  that  he  wonld  not  paj  it,  unless  compelled  hj  law,  as  it  was  out  of 
date,  and  he  had  roceiyM  no  consideration  for  it,"  was  held  sufficient  to  take  the  debt 
out  of  the  statute.  Lee  v.  Perry,  3  M*Cord,  R.  552 ;  Rice's  Dig.  supra,  [But  it  is 
still  the  doctrine  in  South  Carolina,  tiiat  a  slight  acknowledgment,  before  the  statute 
has  become  a  bar,  is  sufficient  to  take  the  case  out  of  the  statute.  Deboach  t;.  Turner, 
7  Bich.  (S.  C),  143.] 
1  Hardin,  B.  301. 

*  1  Bibb,  R.  403. 

*  4  Dana,  B.  505. 

«  5  J.  J.  MaiBh.  B.  255. 
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being,  as  it  were,  the  object  of  the  statute  thai  they  Bhould  be  checked 
and  firufltrated." 

§  226.  In  the  State  of  Tennessee,  ike  law  is  laid  down  wiUi  great 
strictness ;  as  thus  —  ^^  The  new  agreement  is  just  as  much  an  orig- 
inal contract  as  Hie  first  agreement  was,  and  is  no  continuation  of  the 
ori^nal  promise.  The  debtor  binds  himself  where  he  was  not  bound 
before."  * 

§  227.  In  Illinois  an  unqualified  promise  to  pay  a  debt  is  held  suffi- 
cient to  take  the  case  out  of  the  statute ;  ^  but  tfie  promise  must  be 
absolute  and  unqualified,  and  l||||^ot  to  be  extended  by  implication  or 
presumption  beyond  the  express  words  of  the  promise.'  Where  the 
promise  to  pay  is  accompanied  with  a  qualification,  or  upon  a  contin- 
gency, it  rests  with  the  plaintiff  to  do  away  the  qualification,  or  show 
that  the  cixitingency  has  happened!  If  the  party  acknowledge  that 
the  demand  is  still  due  and  subsisting  against  him,  it  will  be  sufficient 
to  infer  a  promise  to  pay.  So,  also,  proof  of  an  actual  payment  of 
part  of  the  debt  by  the  party,  or  his  authorized  agent,  will  be  suffi- 
cient evidence  for  the  jury  to  infer  a  promise  to  pay  the  balance.^ 

§  228.  The  Supreme  Court  of  Missouri  say,  that,  ^^  the  principle 
established  by  the  court  was,  that  in  order  to  take  a  case  out  of  the 
statute  of  limitations,  an  express  acknowledgment  of  the  debt,  as  a 
debt  due  at  that  time  (coupled  with  the  original  consideration),  or  an 
express  pr(»nise  to  pay,  must  be  proven  to  have  been  made  within  the 
time  prescribed  by  the  statute.!'  ^'  If  the  bar  of  the  statute  "  (say 
the  court),  "  is  sought  to  be  removed  by  the  proof  of  a  new  promise, 
that  promise,  as  a  new  cause  of  action,  ought  to  be  proved  in  a  clear 
and  explicit  manner,  and  be  in  its  terms  unequivocal  and  determi- 
nate." » 


^  Per  Catron,  Ch.  J.,  in  giving  the  opini<fn  of  the  couit,  in  Bdote  «•  'Wuma,  7  Yeig. 
B.  534 ;  and  see  Boseell  v.  Ones,  I  liart.  &  Teig.  R.  S70,  in  -which  k  was  held,  that 
an  agreement  to  settle  by  the  plaintiff's  books,  though  those  books  showed  a  balance 
against  the  defendant,  did  not  deprive  the  defendant  of  the  benefit  of  the  statnte.  See 
also,  HarweU  v.  HTCnUoch,  2  Tenn.  R.  S75;  [Batter  v.  Winters,  3  Swan,  61.  Nor 
does  an  agreement  to  refer.    Broddie  v.  Johnson,  1  Sneed,  464]. 

*  MeUick  r.  Seelherst,  Bre.  R.  171. 

*  Kimmel  r.  Schwartz,  Bre.  R.  218. 

*  MeUick  v.  Seelherst,  Bupra, 

*  McKean  v.  Thorp,  4  Mo.  R.  858 ;  and  foUy  recognised  in  Davis  v.  Hiening,  6  id. 
21.    See  also,.  EUiott  v.  Lecke,  5  id.  208 ;  Backner  t;.  Adm'r  of  Wheaton,  4  id.  100. 
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^  229.  In  Alahamfti  «a  acknowledgment,  to  have  any  effect,  must 
be  an  unconditional  one,  that  the  debt  is  due,  or  the  liability  exists, 
when  the  acknowledgment  is  made,  and  not  merely  that  the  demand 
was  ori^mallj  just.^ 

§  230.  In  many  of  the  foregoing  decisions  of  different  State  tri- 
bunate, reference  is  made  to  decisions  of  the  Supreme  Court  of  the 
United  States ;  and  upon  the  authorily  of  ihe  language  of  the  court, 
by  Mr.  Justice  Story,  in  Bell  v.  Morrison,  the  State  courts,  in  many 
instances,  have  relied  with  emphatic  confidence. 

§  231.  The  law  then,  as  now,  fully  established  both  in  England 
and  in  this  country,  clearly  is,  1.  That  a  debt  barred  by  the  statute 
of  limitations,  may  be  revived  by  a  new  promise:  2.  That  such 
new  promise  may  either  be  an  express  promise,  or  an  implied  one : 
3.  That  the  latter  is  created  by  a  clear  and  unqualified  acknowledg- 
ment of  the  debt : '   4.  That  i£  tiie  acknowledgment  be  accompanied 


^  St.  John  V.  Ganow,  4  Porter  (Ala.),  B.  226,  per  Hopkins,  J. ;  [Evans  v.  Caiy, 
29  Ala.  99]. 

*  [And  tbe  recent  caaes  show  a  tendency  to  greater  strictness  in  determining  what 
oonstitates  "a  clear  and  nnqnalified  acknowledgment."  Rawdon  v.  Tobey,  11  How. 
(U.  8.),  493;  Warren  v.  Walker,  10  Shep.  (Me.),  453;  Bine  HiU  Academy  v.  Ellis, 
32  Me.  (2  Red.),  260;  Manning  v.  Wheeler,  13  N.  H.  486;  Yentris  u.  8baw,  14  id. 
422;  Bradley  v.  Briggs,  22  Yt  98 ;  Caimth  v.  Page,  id.  179.  This  case  considers  and 
approTes  Phelps  v,  Stewart  {Ante,  i  219),  and  seems  to  be  inconsistent  with  Paddock  v, 
Colby  (18  Yt.  3  Washb.  485),  where  it  was  held,  that  an  expression  of  willingness  to 
settle  a  claim,  if  established,  although  accompanied  with  a  denial  of  indebtedness,  is  a 
sofficient  admowledgment,  if  the  indebtedness  be  proved  to  exist  Yon  Hemert  v. 
Porter,  11  Met.  (Mass.),  210;  Smith  v.  Eastman,  3  Cnsh.  (Mass.),  355;  Sherman  v. 
Wakeman,  11  Barb.  (K.  Y.),  8.  c.  254 ;  Cocks  v.  Weeks,  7  Hill  (N.  T.),  45 ;  Farley 
V.  Kostenbader,  3  Ban  (Penn.),  418;  Kensington  Bank  v.  Patton,  14  Penn.  St  (2 
Hairis),  479 ;  Davis  v.  Steiner,  14  Penn.  St  R.  (4  Harris),  479 ;  Harbold  v.  Knntz,  16 
Penn.  St  (4  Harris),  210;  Hazlebaker  v.  Reeves,  12  Penn.  St  (2  Jones),  264 ;  Patter- 
son r.  Cobb,  4  1(\a»  481 ;  Ayers  «.  Richards,  12  III.  146.  In  this  case  the  debtor  heard 
the  itepus  of  an  acoonnt  read  to  him,  and  admflted  the  correctness  of  each  item  and  of 
the  whole  account ;  bat  stated  that  he  thought  the  whole  or  a  part  of  certain  items  had 
been  paid  by  his  son,  and  that  he  would  see  his  creditor  and  settle  with  him.  Admis- 
aions  held  insufficient  See  also,  Weetbrook  v.  Beverly,  1 1  S.  &  M.  (Miss.),  419 ;  Pe- 
naio  V,  Floumoy,  9 Law  R.  269  (U.  S.  Dist  Ct  Geo.) ;  Dickinson  v.  McCaney,  5  Geo. 
486 ;  Fischer  v.  Hess,  9  B.  Mon.  (Ken.),  614 ;  Brown  9.  St  Bank,  5  Eng.  (Ark.),  134 ; 
Smith  V.  Leeper,  10  Ired.  (K.  C),  86;  Taylor  v.  Stedman,  11  id.  447;  Zacharias  v. 
Zacharias,  23  Penn.  St  452 ;  Beck  9.  Beck,  25  id.  124 ;  Emerson  v.  MUls,  27  id.  278 ; 
Douglas  V.  Elkins,  8  Foster  (N.  H.),  26 ;  Marseilles  17.  Kenton,  17  Penn.  St  238 ; 
Kyle  V.  WeBs,  17  id.  286 ;  Bell  v.  Crawford,  8  Giatt  (Ya«),  110;  Boxley  v.  Gayle,  19 
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by  such  qualifying  expressions  or  cireumsiaaces  as  repel  the  idea  of 
an  intention  or  contract  to  pay,  no  implied  promise  is  created,  ^e 
point  to  be  resdved  in  all  eases  is,  whetlier  the  acknowledgment  or 
promise  ia  a  mere  continuation  of  tlie  original  promise  grounded  upon 
presumption  of  payment,  or  whether  it  is  a  new  contract  sprin^g 
out  of,  and  supported  by,  the  ori^nal  consideration.  It  clearly  ap* 
peaJTS,  both  upon  principle  and  authority,  that  it  is  tiie  latter ;  and  the 
decisions  of  all  the  courts  thiou^iout  the  countay  are  remarkably  uni- 
form in  so  establishing  it. 

§  232.  A  devise,  therefore,  of  real  and  personal  estate  for  the  pay- 
ment of  just  debts,  will  not  revive  a  debt  upon  which  the  statute  has 
folly  operated  before  the  testator^s  deatiu^    The  testator,  in  such 


Ala.  151 ;  Bryan  v.  Wara,  20  id.  687 ;  Pond  v.  Williams,  1  Gray  (Mass.),  630;  Long 
V.  Jameson,  1  Jones  (N.  C),  Law,  476;  McBride  v.  Gray,  Bosbee,  Law  (N.  C),  490; 
Adams  v.  Torrey,  86  Miss.  (4  Cosh.)  499 ;  Gibson  v.  Grosvener,  4  Gray  (Bliss.),  606 ; 
Walker  v,  Wootlen,  18  Geo.  119;  Chamben  t;.  Garland,  3  Iowa,  382;  Lofton  v.  Al- 
dridge,  S  Jones,  Law  (N.  C),  828.  A  new  promise  to  pay  the  principal  only,  does  not 
exempt  the  interest  from  the  operation  of  the  statute.  89  Penn.  St.  189.  The  creditor 
asked  for  a  settlement,  and  the  debtor  asked  if  no  other  notes  than  his  own  would  do. 
Held,  no  acknowledgment.  11  Ired.  477.  Where  a  surety,  riwutto  be  sued,  before  the 
statute  has  run,  hands  to  the  creditor,  for  suit,  a  note  whidi  had  been  executed  to  fahn  by 
the  principal  debtor  as  an  indenmity,  it  was  held  a  sufficient  admission.  Russell  v.  La 
Rogue,  1 1  Ala.  853.  Li  Mississippi  the  statute  provides,  that  the  plaintiff  must  show, 
**  that  the  very  claim  sued  on  was  presented  and  acknowledged  to  be  due  and  unpaid." 
And  where  an  order  on  a  debtor  for  tiie  amount  of  a  bill  which  was  claimed  to  be  dv6 
from  him,  was  presented  to  him,  to  which  he  replied,  "  that  he  thought  the  bill  high, 
that  he  had  not  the  money  to  pay  it  at  that  time,  but  would  see  the  creditor  and  settle," 
it  was  held  no  sufficient  acknowledgment.  Thornton  v.  Crisp,  14  S.  A  M.  (Miss.), 
52.  And  see  also,  Lawrence  v,  Mangum,  30  Miss.  (1  George),  171 ;  Shackleford  v. 
Douglass,  31  Miss.  (2  George),  95.] 

^  It  has  been  already  made  clear,  that  if  the  death  occur  before  the  statute  has  barred 
the  debt,  and  a  trust  is  created  upon  real  estate  to  pay  debts,  the  statute  does  not  oper- 
ate, as  it  is  a  direct  trust  cognizable  only  in  equity,  and  therefore  beyond  the  reach  of 
the  statute.  See  ante,  Ch.  XVI.  \  169.  [Murray  t;.  Mechanics  Bank,  4  Edw.  (N.  T.), 
Ch.  567 ;  Braxton  v.  Wood,  4  Gratt.  (fa.)  25 ;  Bloodgood  r.  Bruen,  4  Sandf.  (N.  T.), 
Sup.  Ct.  427;  Carrington  v.  Manning,  13  Ala.  611;  Agnew  v,  Fetterman,  4  Bair 
(Penn.),  56 ;  Tazewell  v.  Whittle,  13  Gratt.  ( Va.),  329.  But  when  clear  and  explicit, 
a  testamentary  trust  for  the  payment  of  debts,  suspends  the  operation  of  the  statute  on 
such  debts  as  are  not  barred  at  the  death  of  the  testator.  "  The  earlier  decisions  that  a 
trust  for  payment  of  debts  is  a  direction  not  to  plead  the  statute  of  limitations,  have 
been  properly  swept  away."  Per  Gibson,  C.  J.  Ibid.  And  in  Williamson  v.  Kaylor, 
Lord  Lyndhurst  said,  such  a  testamentary  trust  would  operate  upon  such  debts  as  were 
not  barred  at  the  time  of  making  the  will.  In  this  case  the  testator  made  a  schedule  of 
the  debts,  which  he  directed  to  be  paid.    8  Toonge  &  Collyer,  808,  210,  note.] 
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tese^  mailDes  noproBBse,  director  implied,  as  he  onlj  intends  tfaftt  Hie 
oottrts  of  Iaw  and  equity  are  to  detennine  what  are  just  debts,  and  to 
leave  his  ezeontbr  at  liberiy  to  use  all  means  of  resistance  against 
demands  upon  his  estate,  to  whidi  the  testator  himself  might  hare 
olijectod;  aad  the  testaitor,  leljing  on  ihe  statute,  may  hare  de* 
strojed  his  youcbers«  The  statote,  whidi  was  made  for  the  benefit  of 
those  who  maj  hare  paid,  bat  have  not  the  means  of  proving  it,  does 
no^  permit  a  demand  of  a  debt  beyond^ts  limits  to  be  enforced  upon 
a  probability  that  it  is  undischarged.^  This  oenstnuJtioii  stands  upon 
a  natural  conjecture  as  to  intention,  is  sustained  by  principle,  and  is  a 
guard  against  the  danger  and  the  injuiy  of  invitmg  stale  demands, 
and  of  discoura^ng  provisions  for  tiie  payment  of  debts.^  In  the 
Supreme  Court  of  Pennsylvania,  it  was  held,  that  iiie  statute  is  a  bar 
to  an  action  on  a  promissory  note,  given  by  a  testator  in  his  lifetime, 
but  not  due  until  after  his  death,  if  no  suit  be  brought  against  his 
executor  until  more  than  six  years  have  elapsed  after  ihe  debt  became 
due ;  and  this,  notwithstanding  provisions  in  the  will  for  the  payment 
of  all  debts,  and  for  carrying  on  the  testator's  business* after  his 
death.^  A  testatcnr  gave  to  his  daughter  A  £50,  to  be  paid  to  her  at 
the  expiration  of  ten  years  after  his  decease,  and  then  declared  it  ^^  to 
be  his  further  mind  and  will,  that  if  any  of  his  children  should,  after 
his  decease,  make  any  demand  against  his  executors  for  any  semieei 
fiiey  might  have  performed  for  him  in  bis  lifetime,  then  instead  of  the 
bequest  mentioned  to  be  ^ven  to  such  child  exhibiting  such  demand, 
he  gave  tiiem  the  sum  of  ifteen  idiillingB  a^piece,  and  no  more."    In 


I  Btirke  v,  Jones;  2  Vea .*&  Be.  K.  275,  The  Vice-Cbancellor,  Sir  Thomas  Plum- 
mer,  in  this  case,  said,  that  he  had  spared  no  pains  in  collecting  every  case  in  print,  or 
that  he  could  hear  of,  bearing  on  the  question ;  and  that  the  result  was,  that  there  was 
not  one  case  in  which  a  contrary  doctrine  had  been  established,  and  that  a  contrary  doc^ 
trine  had  been  disapproved  of  by  every  judge  from  the  time  of  Lord  Hardwicke.  Lords 
Hardwicke,  Kenyon,  and  Alvanley,  have  all  disapproved  of  former  dicta,  that  a  trust 
for  the  payment  of  debts  would  sustain  a  claim  upon  which  the  statute  had  attached 
befbre  the  testator's  death.  By  Chancellor  Kent,  in  Koosevclt  v.  Mark,  6  Johns.  (N. 
T.),  Ch.  R.  266.    See  also,  Pewdney,  ex /larte,  15  Ves.  B.  (Sumn.  ed.),  479. 

*  Chancellor  Kent,  in  Roosevelt  v,  Mark,  6  Johns.  (K  Y.),  Ch.  R.  266;  Chief  Jus- 
tice Tilghman,  in  Smith  v.  Porter,  I  Binn.  (Penn.),  R.  209 ;  Peck  v.  Botsford,  7  Conn. 
R,172;  Walker  v,  Campbell,  1  Hawks  (N.  C),  R.  304;  Brown  v.  Griffith,  6  Munf. 
fTa.),  R.  450.  [In  Woodbridge  v.  Allen,  12  Met.  (Mass.),  470,  the  reason  given  why 
the  entry  of  a  debt;  by  an  insolvent,  on  his  schedule  of  creditors,  does  not  operate  as  a 
sufficient  acknowledgment,  is  because  it  is  made  with  another  intent  than  that  of  taking 
die  debt  out  of  the  statute  of  limitations.] 

*  Man  V,  Warner,  4  Whart.  (Penn.),  R.  455. 

20* 
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an  action  brought  by  A  against  the  execalor  for  $erv%^es  rendered  the 
testator,  it  was  held,  that  the  will  did  not  prevent  the  operation  of  tbe 
statute.^ 

§  288.  The  return  in  an  insolyent's  petition  of  a  debt  as  due  the 
plaintiff,  aflfords  no  inference  of  a  promise,  and  is  liot  a  sufficient 
acknowledgment.'  So,  where  the  maker  of  a  pronossory  note  of 
more  than  six  years'  standin|^  died  insolrent,  aad  a  cdilateral  goamar 
tor  of  tiio  note^  was  appointed  a  commissiwer  on  his  estate ;  the 
allowance  of  the  note  by  the  conanissioner,  as  a  valid  claim  against 
the  estate,  being  an  official  act,  is  not  a  new  promise  ;  he  was  in  the 
exercise  of  an  official  duty,  and  the  statute  not  having  attadbed,  he 
could  do  no  otherwise  than  to  allow  it.^ 


1  Creesman  t^.  Carter,  3  Browne  (Penn.),  B.  193 ;  [Bosodb  o.  Hale,  6  Gray  (Mtfs.), 
S74 ;  Stx>ddard  v.  Downe,  id.  387]. 

s  Brown  v.  Bridges,  2  Miles  (Penn.),  R.  424.  [Christy  v,  Flemlngton,  10  Barr 
(Penn.),  129.  And  see  ante,  §  513,  note.  But  it  is^a  prima  facie  written  acknowledg- 
ment of  an  existing  debt,  without  reference  to  the  statute  of  iimitaHons,  fuid  H  mliy 
be  oonsidered  in  eonnectioB  with  other  eiridence.  Woodbridge  v.  Allen,  12  M«t. 
(MasB.)>  470.  Nor  is  a  deed  of  assignment  made  by  a  debtor  for  the  payment  of  cer- 
tain debts,  and  for  the  payment  of  his  debts  generally,  and  a  partial  payment  made 
by  the  assignee  to  a  creditor.  Becd  v.  Johnson,  I  B.  1. 81  ;'Dayies  v.  Edwards,  6  Sng. 
Law  &  £q.  520.  But  held  oHierwise  in  Baiger  o.  Dnrwin,  22fiub,  (N.  Y.),  68.  .}fpr 
the  entry  of  a  debt  by  a  debtor  in  an  unsigned  schedule  of  hk  Uabilities,  made  for  lus 
own  use.    Wellman  v.  Southard,  80  Me.  (17  Shep.),  425.] 

*  Gardner  t;.  Nutting,  5  Oreenleaf  (Me.),  B.  140.  [Nor  will  the  report  of  a  aiaater, 
to  whom  a  petition  in  lunacy,  after  t]i8'd«ath  of  the  lunatic,  ia  ralened,  that  a  certain 
sum  of  money  had  been  expended  by  the  committee  for  his  nuintenance,  take  the  daim 
of  the  committee  out  of  the  statute  as  against  the  heir  at  law  of  the  lunatic  who  ia  not 
a  party  to  the  application.  Wilkinson  v.  Wilkinson,  12  En^.  Law  &  £q.  J91.  Nor  a 
decree  of  indebtedness  in  equity.  Phelps  et  al.  v.  Brewer  et  al.9  Cnsh.  390.  But 
where,  on  a  bill  to  enforce  a  chaige  acquired  by  a  judgment  creditor  on  the  estate  of  the 
debtor,  a  receiver  was  appointed,  and,  at  the  hearing,  a  reference  aa  to  incumbraaoea  on 
the  estate,  was  duected,  a  statement  of  the  facts  and  daim  earned  in  before  Uie  master 
under  such  inquiry  by  an  incumbrancer,  not  a  party  to  the  suit,  was  held  to  take  tiie 
charge,  as  to  the  interest,  out  of  the  statute. .  Greenway  v.  Broomfield,  12  Eng.  Law  & 
Eq.  189 ;  Handley  v.  Wood,  Ibid.  And  an  acknowledgment  of  indebtedness  in  an 
answer  in  equity,  removes  the  bar  of  die  statute.  Brigfaam  v,  Hntchins,  1  Wraa.  ( Vt), 
569.  And  where,  in  a  bill  in  equity  against  vestrymen  of  a  chordi,  to  procure  a  decsee 
of  sale  of  church  property  to  satisfy  a  lien  thereon,  the  vestryman  answered  and  aatented 
to  the  sale,  but  disputed  the  daim,  it  was  held,  tfiat  as  the  statute  prohibited  the  sale 
without  the  consent  of  the  rector  and  others,  and  no  sndi  consent  was  given  in  this 
case,  the  assent  of  the  vestrymen  was  an  implied  admission  that  the  debt  was  due,  and 
was  a  waiver  of  the  objection,  that  tlie  claim  was  a  statute  one,  and  abandoned  by  lapse 
of  tune.  Allender  v.  Vesdy,  &c.  3  Gill  <S.  C),  166.  So,  where  a  bill  was  filed  by  a 
receiver  (appointed  in  a  creditor's  suit  agahist  A,  the  judgment  debtor),  whidi  alleged 
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^  284.  If  tibe  CftQfle  of  acticm  arise  from  the  breach  of  a  contract 
to' do  anactat  h  &De  specified,  and  it  is  once  barred  by  Hie  statute, 
a  subsequent  acknowledgment,  by  the  party,  that  he  broke  the  con- 
tract, will  not  take  the  case  out  of  the  statute.  In  an  action  for  not 
accd]^g  and  patjring  for  a  set  of  prints  from  ^e  plays  of  Shakspeare, 
a  letter  from  the  defendant  was  ^ven  in  eyidence,  in  which  he  says, 
^'  I  ceased  taking  in  the  numbers  df  the  Boydell  Shakspeare,  many 
years  ago,  in  consequenoe  of  the  engagement  not  having  been  frilfilled, 
on  the  part  of  the  proprietors,  and  not  haying  been  applied  to  from 
ihat  time  till  very  lately,  I  do  not  consider  myself  called  on  to  com- 
plete the  set."  Lord  EHenborough  held,  that  the  defendant's  liability 
oould  not  be  affected  by  this  declaration.  He  has  only  acknowledged 
fliat  he  was  guilty  of  default  ten  or  twelve  years  ago.  How  does 
this  diow  that  the  {daintifi' has  any  cause  of  action  which  has  occurred 
wiilun  six  years  ?  If  a  man  acknowledges  the  existence  of  a  debt 
barred  by  the  statute,  the  law  has  been  supposed  to  raise  a  new  prom- 
ise to  pay  it,  and  thus  the  remedy  is  revived ;  but  no  such  effect  can 
be  given  to  an  acknowledgment,  where  the  cause  of  action  arises  from 
the  doing,  or  omitting  to  do,  some  act,  at  a  particular  moment,  in 
breach  of  a  contract.^    Where  the  declaration  was,  that  defendant  on 

Aat  A  "was  the  exeeotor  and  0iirTivmg  partner  of  B,  and  a  deviaee  nnder  his  will,  that 
all,  or  nearly  aU,  the  debts  and  liahilitieaof  the  finn  had  been  compromised  or  paid  and 
discharged,  and  that  upon  a  settlement  of  the  estate  of  B,  there  would  be  found  alaige 
bateoe  due  A  individiiallj,  or  as  one  of  the  partners,  and  also  in  right  of  his  wife,  as 
d^viiee  or  heir  of  B>  and  prayed  finr  an  aooonni,  and  A  put  in  an  answer  alleging,  that 
a  debt  owing  by  S  to  C  with  interest  upon  it,  was  a  subsisting  and  yalid  claim  against 
tiie  estate  of  his  testator,  entitled  to  priority  over  the  claims  of  the  legatees  and  devisees 
under  the  wiU,  he  himself,  in  right  of  his  wife,  being  one  of  such  legatees  and  devisees, 
it  was  held,  that  in  a  suit  brought  by  the  executor  of  C  against  A  to  recover  the  amount 
of  the  debt,  such  acknowledgment  was  sufficient  to  take  the  case  out  of  the  statute. 
Bloodgood  V.  Bmen,  4  Sandf.  (N.  Y.),  Sup.  Ct  427.  But  this  case  was  reversed  in  the 
Court  of  Appeals.  4  Selden,  862.  And  the  giving  a  mortgage  to  secure  the  payment 
of  a  note  after  the  statute  has  run  against  it,  is  an  acknowledgment  that  the  note  is  due 
and  unpaid,  which  takes  it  out  of  the  statute.  Grayson  v.  Taylor,  14  Tex^,  672 ; 
Batch  p.  Onion,  4  Cush.  (Mass.),  559 ;  Merrills  v.  Swift,  18  Conn.  257.  An  undelivered 
mortgage,  however,  though  duly  executed,  acknowledged,  and  recorded,  is  not  a  suffi- 
cient acknowledgment.  Meniam  v.  Leonard,  6  Cush.  (Mass.),  151.  A  gave  an  order 
on  B  to  pay  C  a  sum  of  money,  when  collected  for  A.  The  order  was  held  a  sufficient 
adcBowledgment  of  indebtedness  to  C,  to  take  the  daim  out  of  the  operation  of  the 
statute.    Spangler  v.  McDaniel,  3  Ind.  276.] 

^  Boydell  v,  Drummond,  2  Campb.  R.  157 ;  and  see  Gibbons  v.  M'Casland,  1  Bam. 
&  Adol.  R.  691 .  (So  an  acknowledgment  does  not  revive  a  right  of  action  for  a  tort, 
which  is  barred  by  the  statute.  Goodwyn  v,  Goodwyn,  16  Geo.  144;  and  see  also, 
Thompson  v,  Keaton*  1  Sneed  (Tenn.),  155.] 
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oorndderatioii,  &€.,  promised  to  inyest  pliuntiff's  money  on  good  secu- 
rity; breach,  that  he  invested  it  on  bad  security;  pleas,  general 
issue  and  statute  of  limitations ;  replication,  that  defendant  promised 
as  aboye  within  six  years;  proof,  that  within  that  time  defendant 
acknowledged  the  security  to  be  bad,  and  promised  that  plaintiff 
should  be  paid :  Held,  that  plaintiff  could  not  recover,  the  declaration 
stating  no  debt  to  which  Ito.  subsequent  promise  could  be  applied. 
Ciontracts  of  this  sort,  the  court  held,  could  not  be  revived  by  any 
subsequent  promise.^  GQiere  is,  therefore,  a  distmction  between  a 
promise  to  pay  a  sum  of  money,  and  a  contract  for  the  performance 
of  a  partacular  aet ;  and  this  dbtinctioik  has  been  recog^eed  by  fiie 
Supreme  Court  of  the  Umted  Slates.^ 

1  Whitehead  «.  OowBid,  9  BrodL  ft.  Bing.  B.  37S. 

*  Wetiell  V.  Biusard,  11  Wheat.  (U.  S.),  H.  a09.    [Ab  to  efioct  of  «ckiiowledgtteBi|^ 
and  part  payment  on  judgments,  houda,  &c.,  see  pott,  §  247,  note,] 


CaS&F.  XZI.j  G0BIXITI09AL  ACKNairLEDQlOOTCS.  237 


CHAPTER  XXI. 

CONDITIONAL  AND  INDEHNITE  ACKNOWLEDGMENTS. 

'§  235«  The  acknovledgment  of  a  debt,  if  acoompaDied  with  a 
promise  to  pay  coTicUtumeUly^  is  of  no  avflQ,  unless  the  condition  to 
which  the  prosuse  is  subjected  by  the  defendant,  is  complied  with,  or 
the  eyent  has  happened  upon  wUch  the  promise  depends.  It  would 
be  absord  to  say,  that  a  conditional  promise  is  the  continuation  of  one 
which  is  unconditional.  Therefore,  the  cases  wherein  it  has  been 
held,  that  if  the  condition  accompanying  the  acknowledgment  is  com- 
plied with,  it  will  avail,  and  not  otherwise,  must  go  on  the  ground, 
that  Ihe  acknowledgment  furnishes  a  new  promise,  in  the  wofds  of 
Mr.  Justice  Story^  in  Bell  v.  Morrison,  ^^  springing  out  of,  and  sup- 
ported by,  the  origimd  comideration.^^  All  those  cases,  according  to 
Lord  Chief  Justice  Tenterden,  ^^  proceed  upon  the  principle,  that 
under  the  ordinary  issue  of  the  statute  of  limitations,  an  acknowledg- 
ment is  only  evidence  of  a  promise  to  pay ;  and  unless  it  is  con- 
formable to,  and  maintains  the  promises  in  the  declaration,  though 
it  may  show  to  demonstration,  that  the  debt  has  never  been  paid, 
and  is  still  subsisting,  it  has  no  effect.  The  question  then  comes 
to  this :  %8  there  any  promise  in  this  case,  which  will  support  the 
promises  in  the  declaration?  The  promises  in  the  declaration  are 
absolute  and  unconditional  to  pay  when  thereunto  afterwards  re- 
quested. The  promise  proved  here  was,  ^I  will  pay  you  as  soon 
as  I  can ; '  and  there  was  no  evidence  of  ability  to  pay,  so  as  to 
raise  that,  which  was  in  its  terms  a  qualified  promise,  into  one  that 
was  absolute  and  unqualified."  ^  Chief  Justice  Marshall,  in  deliver- 
ing the  opinion  of  the  Supreme  Court  of  the  United  States,  in  Wet- 
zell  V.  Bussard,'  held,  that  certain  declarations  could  not  be  construed 


1  Tanner  o.  Smart,  6  B.  &  CreBs.  B.  603. 

*  Wetzell  V.  Bcusaid,  11  Wheat.  (U.  S.),  R.  S09.  See  alBO,  Moore  o.  Bank  of 
Colombia^  6  Peters  (U.  S.),  B.  S6,  where  it  was  held,  that  the  eridence  prored  no  new 
jnomiie. 
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into  a  reviyal  of  the  origmal  cause  of  action,  unless  tliat  was  done  on 
which  the  revival  was  made  to  depend.  Says  he,  "  It  may  be  con- 
sidered a  new  promise,  for  which  the  old  debt  is  a  sufficient  coimderor 
tionJ*^  ^'  I  know,"  says  Carr,  J.  (in  the  case  of  the  Farmers  Bank 
i;.  Clarke,  in  the  Court  of  Appeals  of  Virginia^),  "  there  are  many 
old  cases,  winch  consider  the  statute  founded  on  the  presumption  of 
payment ;  that  whatever  repels  that  presumption,  is,  in  legal  effect,  a 
promise  to  pay  the  debt ;  and  that  tiiough  such  acknowledgment  is 
accompanied  with  only  a  oondUianal  promise,  or  even  a  refusal  to 
pay,  the  law  considers  the  condition  or  refusal  void,  and  the  acknowl- 
edgment itself,  as  an  unconditional  answer  to  the  statute.  But,"  he 
continues,  ^'  the  more  recent,  and  I  think  the  more  rational,  decisions 
take  a  different  view"  of  the  case.  They  consider  this  a  statute  of  re- 
pose, which  ought  to  receive  from  the  courts  a  firm  and  just  support. 
They  consider  the  acknowledgment  a  new  promise,  not  a  continuance 
of  the  old."  « 

§  236.  As  to  the  extent  of  the  binding  effect  of  conditional  ac- 
knowledgments in  particular  cases :  Where,  to  a  demand  of  above 
six  years'  standing,  the  party  indebted,  on  being  applied  to  for  pay- 
ment, admitted  he  was  bou^  in  honor,  and  should  pay  ^^  when  he  was 
able;  "  Lord  Kenyon  ruled  thb  to  be  a  conditional  promise,  and  that 
the  plaintiff  was  bound  to  show  the  sufficient  ability  of  the  defend- 
ant.'   The  defendant  being  indebted  to  the  plaintiff  on  two  overdue 

*  Earmen  Bank  v.  Quke,  4  Leigh  (Va.),  B.  603.  Brooke,  J.,  was  of  the  same 
opinion.  See  also,  Aylett's  Ex'r  v.  Bobinson,  9  id.  45 ;  Sntton  v.  Barrett,  id.  381 ;  and 
the  eairller  case  of  Batcher  v.  ffixton,  4  id.  519. 

'  [The  legal  eflfect  of  acknowledging  a  debt,  baxred  by  the  statnte,  is  that  of  a  prom- 
ise to  pay  the  old  debt,  which  promise  the  biw  implies  from  the  acknowledgment,  and 
for  which  the  old  debt  is  a  consideration  in  law ;  bat,  if  the  promise  is  limited  to  pay- 
ment of  the  old  debt  in  a  certain  time,  or  in  a  particular  manner,  or  oat  of  a  spedfic 
fond,  the  creditor  can  claim  nothing  more  than  the  promise  gites  him,  for  the  old  debt 
is  reTiyed  no  farther  than  as  a  consideration  for  the  new  promise.  Philips  0.  Philips,  8 
Haie,  Ch.  299.    Bat  see  «m^  Canhore  v,  Hayek,  cited  pott,  4  247,  note.] 

*  Davies  v.  Smith,  4  Esp.  B.  36;  [Lalarge  o.  Jayne,  9  Barr  (Penn.),  410;  Thomp- 
kins  V.  Smith,  1  Denio  (N.  Y.),  247 ;  Sherman  v.  Wakemaa,  11  Baib.  (N.  Y.),  Sap. 
Ct.  254 ;  Wakeman  v.  Sherman,  5  Selden  (N.  Y.),  88.  But  it  was  held,  in  a  late  case 
in  Vermont,  contrary  to  the  corrent  of  the  anthorities,  that  the  pluntiff  need  not  show 
defendant's  ability.  Camming  o.  Gassett,  19  Yt  (4  Washb.),  308.  Where  the  debt 
was  admitted  to  be  dae,  and  the  debtor  said,  if  he  w««  able,  he  should  be  wiUiag  to 
pay  aU  his  debts,  and  he  sabseqaently  inherited  seTerai  hundred  dollars,  it  was  held, 
that  if  his  language  could  be  regarded  as  referring  to  a  fature  ability,  it  would  mean  an 
ability  to  pay  aU  his  debts,  and  without  proof  of  such  abili^  the  action  could  not  be 
maintained ;  and  it  was  also  held,  that  the  willingness  to  pay  depended  on  his  existing 
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bills  of  exchange,  gaye  the  following  undertaking :  '^  In  considera- 
tion of  jour  not  proceeding  on  the  bills,  I  herebj  debar  myself  of  the 
statute  of  limitations,  in  case  of  my  being  sued  for  the  recovery  of 
the  amounts  of  siud  bills ;  and  I  hereby  promise  to  pay  them  when- 
ever my  circumstances  enable  me  to  do  so,  and  I  maj^be  called  on 
for  that  purpose."  In  an  action  on  the  agreement,  where  issue  was 
joined  on  the  plea  of  the  statute  of  limitations ;  held,  that  the  statute 
began  to  run  as  soon  as  the  defendant  became  of  ability  to  pay,  al- 
though the  plaintiff  had  had  no  notice  or  knowledge  of  such  ability, 
and  had  made  no  demand  of  payment.^  In  another  case,  the  defend- 
ant being  called  for  payment,  after  saying,  he  would  be  happy  to  pay 
the  debt  if  he  could j  added  that  if  the  plaintiff  would  recover  for  him 
a  debt  due  to  him  firom  one  G.,  he  might  therewith  satisfy  his  own 
debt ;  it  was  held,  that  the  promise  was  conditional,  and,  inasmuch  as 
the  defendant's  ability  to  pay  was  not  proved,  that  it  was  not  suffif 
cient  to  defeat  the  bar  of  the  statute ;  and  a  new  trial  was  refused.^ 
The  defendant,  in  another  case,  being  urged  for  payment,  said,  he 
^^  was  going  over  to  H.  in  the  course  of  the  next  week,  and  would 
help  the  plaintiff  i/o  £hif  he  coiUd.^*  This  acknowledgment  was  ac- 
companied with  a  condition,  which  had  not  been  satisfied  by  the  evi- 
dence.^ To  pay  ^^  as  soon  as  convenient,"  renders  it  incumbent  on 
the  plaintiff  to  prove  ability  and  convenience.^  Where  the  promise 
was,  "  If  E.  will  say  I  have  had  the  timber,"  or  "  prove  it  by  E.  and 
I  win  pay  for  it,"  it  is  a  conditional  promise,  and  therefore  of  no 
avail,  unless  the  condition  as  so  expressed,  is  complied  with.'  Where 
A  pronused,  after  six  years,  to  pay  a  debt  in  certain  specific  articles, 
it  was  held,  that  the  promise  came  within  the  principle  of  the  decis- 
ion above  cited  of  Lord  Kenyon;  and  that,  it  being  a  conditional 
promise,  it  must  appear  that  tlie  plaintiff  offered  to  aoeept  the  specific 
articles.®    A  recognizance  having  been  taken  in  too  large  sum,  by 

alnlitjr  ftt  the  time  of  the  coxivonation,  and  ibaft  tbe  btuden  of  proof  was  on  the  pkiin* 
tSL  Manning  v.  Wheeler,  Id  N.  H.  486.  The  statute  mns  from  the  date  of  the  debt, 
not  iiom  the  time  of  ability  to  par,  as  there  is  no  new  contract.  Didier  v.  Davidsoiiy 
3*  Bandf.  (N.  Y.),  Ch.  61.    But  see  contra,  4  113,  ante.] 

1  Waters  v.  Earl  of  Kanet,  2  O.  &  Day.  R.  166. 

>  Ayton  V.  Boh,  4  Bing.  B.  105;  [Cocks  v.  Weeks,  7  HUl  (N.  Y.),  45;  BnUock  t;. 
Smith,  15  Geo.  395]. 

*  Qonld  V.  Shirl^,  2  M.  &  Payne,  B.  561. 

*  Edmnnds  v.  Downer,  2  Crompt.  k  Mees.  B.  459. 

*  Bobbins  v,  Otis,  I  Pick.  (Mass.),  B.  370. 

*  Bosh  v.  Barnard,  8  Johns.  (N.  Y.),  B.  316. 
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the  fraud  of  the  counsel,  and  satisfaction  had  by  extent  on  tiiie  land 
of  the  debtor,  the  latter  applied  to  the  creditor  to  refund  the  excess, 
who  replied,  that  if  there  was  any  mistake^  he  would  rectify  itjbuthe 
knew  of  none.  In  an  action  of  assumpsit  to  recover  this  excess,  to 
which  the  st^ute  was  pleaded,  it  was  held,  that  this  language  of  the 
creditor,  the  fraud  being  proved^  took  the  case  out  of  the  statute*^ 
Where  the  maker  of  a  promissory  note  denied  his  ugnature,  declaring 
it  to  be  a  forgery,  but  said,  that  if  it  could  be  proved  that  he  signed 
Ihe  note,  he  would  pay  it ;  and  it  was  proved  on  the  trial  that  he  did 
sign  it ;  this  was  held  sufficient  to  take  the  case  out  of  the  statute.' 
A  vote  passed  at  a  town  meeting,  appointing  a  committee  to  "  settle 
the  dispute,"  between  the  town  and  the  plaintiff,  was  viewed  in  the 
li^t  of  a  conditional  acknowledgment.  It  was  referring  the  plaintiff 
to  the  committee,  as  agents,  for  an  answer  to  his  demand,  and  for  the 
determination  of  the  defendants  respecting  it.  The  opinion  c^  the 
agents  was  to  govern  the  town ;  there  being  no  evidence  of  any  pre* 
coasting  determination,  or  even  knowledge  respecting  the  demand. 
It  is  so  far  from  being  an  acknowledgment  of  a  debt  unoonditicoially, 
that  it  clearly  expresses  an  ignorance  on  the  part  of  the  defendants, 
or  their  doubts  respecting  their  liability.  JjT  the  committee  ihotiid  (I0- 
termifie  that  it  was  justly  due^  the  party  sued  might  be  liable  as  on  a 
conditional  promise ;  but  the  plaintiff  furnished  no  evidence  on  that 
point.^  In  a  letter  written  to  a  plaintiff  within  six  years,  the  defend- 
ant says,  '^  I  can  never  be  happy  until  I  have  not  only  paid  you,  but 
aU  to  whom  I  owe  money ; "  and  "  your  account  is  quite  correct ; 
and  oh,  that  I  were  now  going  to  inclose  the  amount  of  it."  Held, 
that  such  promise,  accompanied  with  this  expression,  '^  It  is  impossible 
to  state  to  you  what  will  be  done  in  my  affiurs  at  present;  it  is  diffi- 
cult to  know  what  will  be  best,  but  immediately  it  is  settled,  you  shall 
be  informed ; "  is  an  absolute  unconditional  promise,  and  not  a  quali- 
fied or  conditional  promise.^  Admitting  the  correctness  of  the  ac- 
count, with  the  exception  of  one  item,  was  held  not  a  conditional 
admission,  that  the  excepted  item  was  a  proper  charge,  and  a  waiver 
of  the  statute,  upon  the  plaintiff's  giving  evidence  of  its  being  cor- 
rect.^   In  the  above,  and  in  similar  cases,  the  liability  of  the  defend- 

^  Morton  v.  Chandler,  8  Oreenl.  (Me.),  R.  9. 

>  Seward  t;.  Lord,  1  Greenl.  (Me.),  B.  163. 

>  Fiske  r.  Inhabitants  of  Needham,  11  Mass.  R.  45S. 

*  Dodson  V.  Mackej,  4  Ner.  &  Man.  R.  327,  and  30  £ng.  Com.  Law  R.  377. 
^  Lucas  V.  Thorrington,  5  Ala.  R.  504. 
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ant  is  to  be  ascertained  by  the  test  which  he  himself  has  prescribed.^ 
In  Hayden  v.  Williams,*  say  the  court,  when  the  action  is  brought 
after  six  years,  and  the  subsequent  acknowledgment  of  the  defendant 
is  the  very  ground  of  the  action,  the  plaintiff  must  take  it  altogether 
as  he  finds  it,  and  he  cannot  use  the  acknowledgment  without  annex-  H 
ing  the  qualification.  This  has  been  declared  to  be  reasonable  as 
regards  the  plaintiff,  because  the  statute  being  a  perfect  bar,  the  de- 
fendant ought  not  to  be  deprived  of  its  protection,  unless  he  has 
seen  fit  to  waive  it.^  If  the  original  promise  is  conditional,  and  the 
latter  absolute,  the  latter  will  not  vary  the  terms  of  the  first  promise.^ 

§  287.  Where,  to  a  plea  of  the  statute,  the  plaintiff  replied  a 
promise  within  six  years,  and  proved  a  promise  to  pay  when  of  ability^ 
made  three  years  after  the  original  cause  of  action  accrued,  and 
within  six  years  of  the  commencement  of  the  action,  Burrough,  J., 
and  Park,  J.,  were  of  opinion,  that  as  the  promise  was  made  before 
1^6  six  years  had  expired,  the  defendant  had  no  right  to  qualify  it, 
and  the  plaintiff  was  not  bound  to  prove  his  ability.  But  Chief  Jus- 
tice Best,  and  Gaselee,  J.,  were  of  opinion,  that  it  was  incumbent  on 
the  plaintiff  to  have  proved  the  defendant's  ability  to  pay ;  that  in 
none  of  the  cases  had  a  distinction  been  made  as  to  the  time  of  the 
promise,  whether  before  or  after  the  six  years ;  and  that  after  the  six 


1  Daniel  v.  Pitt,  1  Camp.  B.  336,  noU;  Dean  v,  Pitt,  10  Johns.  (N.  Y.),  R.  35 ; 
Pprley  v.  Little,  3  Greenl.  (Me.),  97 ;  Farmers  Bank  v.  Clarke,  4  Leigh  ( Va.),  603 ; 
Hunt  V.  Wilkinson,  1  Gill  &  Johns.  (Md.),  R.  497;  Porter  v.  HUl,  4  Greenl.  (Me.),  B. 
48;  Deshon  o.  Eaton,  id.  41S ;  Amerioan  Bank  v.  Baker,  4  Met.  (Mass.),  B.  164. 

*  Hayden  v.  Williams,  7  Bing.  B.  105. 

>  Bangs  V,  Hall,  I  Pick.  (Mass.),  B.  368. 

*  Lonsdale  v.  Brown,  3  Wash.  (Cir.  Co.),  B.  404.  [A,  who  owed  a  debt  which  was 
barred  hj  the  statute,  promised  to  pay  if  he  could  not  prove  that  B  had  paid  it  Held, 
ihai  A's  promise  revived  the  debt,  and  that  the  amu  probcauli  was  on  A  to  show  that  B 
bad  paid  it.  Bichmond  v.  Fagoa,  11  Ired.  (N.  C),  445.  A  promise  by  a  debtor  to 
"  go  to  work  at  his  trade  and  pay  as  fast  as  he  could,"  and  a  promise  to  pay  "  as  soon 
as  he  could,"  were  held  to  be  too  uncertain  and  indefinite  to  constitute  a  conditional 
promise  to  pay,  and  the  promises  were  held  ahsoliite.  First  Cong.  Soc.  v.  Miller,  15 
K.  H.  520;  Bntterfield  v,  Jacobs,  id.  140.  A  signed  a  note  with  B,  as  B's  surety;  B 
died  more  than  six  years  after  the  note  became  due.  A  is  applied  to  to  pay  the  note, 
and  writes  requesting  the  applicant  to  call  upon  the  executrix  of  the  other  maker,  add- 
ing that  "  what  she  may  be  short  I  will  assist  to  make  up."  Held,  that  legal  proceed- 
ings need  not  be  taken  against  the  executrix,  before  proceeding  against  the  surety,  but 
that  an  application  was  sufllcient.  Humphreys  v,  Jones,  14  L.  J.  (n.  b.),  Exch.  254 ; 
8.  c.  14  Mee.  &  W.  1.  Where  the  debtor  promises  to  pay,  if  allowed  a  little  time,  for- 
bearance for  two  years  is  sufficient.    Gray  v.  Tarns,  6  GUI  (Md.),  82.] 
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years,  the  plaintiff  has  no  other  cause  of  action,  except  on  the  new 
promise,  and  that  being  conditional,  the  condition  attached  to  it  must 
be  observed.^  In  the  case  of  the  Farmers  Bank  v.  Clarke,  in  the  Court 
of  Appeals,  of  Virginia,^  Tucker,  president,  observed,  "  It  is  said, 
that  this  promise  being  made  before  the  expiration  of  the  five  years 
(the  time  prescribed  by  the  Virginia  statute),  the  party  was  bound 
and  had  no  right  to  clog  the  promise  of  payment  with  a  condition. 
This  would  have  been  very  true,  had  the  suit  been  brought  within  five 
years.  But  when,  after  the  lapse  of  five  years,  it  became  necessary 
for  the  plaintiff  to  lay  hold  of  this  promise,  he  must  take  it  as  he  finds 
it ;  he  must  take  it  altogether ;  he  cannot  garble  it.  He  may  renounce 
it  altogether,  or  he  may  take  it  altogether ;  but  it  would  be  without 
example  to  permit  him  to  take  as  much  as  would  suit  his  purpose, 
and  reject  the  rest." 

§  238.  An  acknowledgment  may  be  indefinite  in  respect  to  the 
intended  application  of  it  to  a  particular  debt ;  and  it  ought  clearly  to 
appear  in  all  cases,  that  it  relates  to  the  identical  debt  which  is  sought 
to  be  recovered  upon  the  strength  of  it.*  In  such  cases,  it  is  held, 
that  it  is  properly  left  to  the  jury  to  decide  as  to  the  intention.*  Thus, 
where  a  letter  was  relied  on  to  defeat  the  statute.  The  letter  stated 
that  a  balance  of  a  certain  amount  was  due  on  the  billj  without  de- 
scrilftig  the  particular  bill,  and  the  jury  found  for  the  plaintiff  the 

^  Scales  V.  Jacob,  3  Bing.  R.  63S.  Bat  cditer  in  South  CoxoUna,  Yoting  v.  Monpoey, 
2  Bail.  (S.  C),  R.  278. 

*  Farmers  Bank  v.  Clarke,  4  Leigh  (Ya.),  R.  603.  [Shaw  v.  Kicoll,  1  R.  L  4SS. 
The  maker  of  a  note  wrote  a  letter  to  the  payee,  offering  to  give  a  new  note  on  time, 
and  saying,  "  Yon  shall  liavc  your  pay  if  I  live,  and  the  whaling  business  does  not  fail. 
Now  if  you  wiU  agree  to  this,  I  will  renew,  or  else  you  must  do  the  next  best."  The 
payee  did  not  accept  the  offer,  but  brought  an  action  on  the  note,  and  it  was  held,  diat 
the  promise  was  not  sufficient.  Mumford  v.  Freeman,  8  Met  (Mass. ),  432.  And  see 
Philips  V.  Philips,  ante,  S  235,  note.] 

>  Sans  V,  Gelston,  15  Johns.  (N.  Y.),  R.  511 ;  CUirke  u.  Dutcher,  9  Cow.  (N.  Y.), 
R.  674;  [Bobbins  v.  Farley,  2  Strobh.  (S.  C),  348;  Sherrod  v.  Bennett,  8  Ired.  (N. 
C),  309 ;  Brailsford  v.  James,  3  Strobh.  (S.  C),  171 ;  Arey  v.  Stephenson,  11  Ired.  (N. 
C),  86 ;  Buckingham  t;.  Smith,  23  Conn.  453]. 

*  Beal  V.  Nmd,  4  Bam.  &  Aid.  R.  571 ;  Frost  v.  Benough,  1  Bing.  R.  266.  [An 
acknowledgment,  or  promise,  to  take  the  case  out  of  the  statute,  must  specify,  or  plainly 
refer  to  the  particular  debt,  or  demand,  or  cause  of  action,  which  is  sought  to  be  recov- 
ered. And  where  there  is  any  dispute  as  to  the  facts  which  go  to  prove  the  making  a 
new  promise,  the  question  is  a  mixed  one  of  law  and  fact  for  the  jury.  But  where  die 
facts  are  undisputed,  the  question  is  one  of  law  for  the  court.    Martin  v.  Broach,  6  Ga. 

ai.l 


CHAP.  XXL]  conditional  ACKNOWLEDGMENTS.  243 

amount  stated  in  the  defendant's  letter,  and  the  court  refused  to  dis- 
turb the  verdict.  If,  said  Mr.  Justice  Park,  the  letter  referred  to 
any  other  bill  accepted  by  the  defendant,  as  it  had  been  argued  for 
the  defendsmt,  ^'  the  defendant  should  have  established  that  in  proof." 
^'The  whole  of  the  circumstances,"  siud  Mr.  Justice  Bosanquet, 
"  were  left  to  the  jury,  and  there  is  no  reason  for  disturbing  the  ver- 
dict." "  If  the  jury  believed,"  said  Mr.  Justice  Anderson,  "  that 
this  was  the  bill  referred  to,  the  defendant's  letter  is  sufficient  to  take 
the  case  out  of  the  statute."  ^  A  similar  doctrine  seems  to  be  main- 
tained by  the  English  courts  generally,^  and  Chief  Justice  Denman 
gave  it  as  the  opinion  of  the  court  in  Tippetts  v.  Heame,  cited  in  the 
note  below,  that  where  it  appeared  clearly  enough  that  the  payment 
was  made  on  account  of  an  existing  debt,  and  there  was  no  proof  of 
any  other  debt  than  the  one  in  question,  the  jury  weve  warranted  in 
applying  it  to  that.  In  Whitney  v,  Bigelow,  in  Massachusetts,^  it 
was  held,  that  a  general  acknowledgment  of  being  indebted  to  the 
plaintiff,  is  sufficient  primd  facte  to  take  the  demand  in  suit  out  of  the 
statute  ;  that  the  onuB  lies  on  the  defendant  to  show  {hat  he  h^  ref- 
erence to  a  different  demand ;  and  that  the  jury  may  infer  from  cir- 
cumstances that  the  particular  debt  was  referred  to.  In  Bayley  v. 
Crane,  in  the  same  State,^  the  court  said,  that  as  the  defendant  had 
not  shown  that  there  was  any  other  debt  due  from  him  to  the  plaintiff, 
his  letter  of  acknowledgment  must  be  presumed  to  apply  to  the  note 
in  suit ;  and  had  there  been  any  other  demand  between  the  parties,  it 
could  not  have  been  known  to  which  it  applied,  and  so  could  not  be 
applied  to  either.  In  Stafford  v.  Bryan,  in  the  Court  of  Errors,  of 
New  York,^  there  was  more  than  one  demand,  and  the  admission  of 
the  defendant  was,  that  he  owed  the  complainant.  Sutherland,  J., 
?rho  gave  the  opinion  of  the  court,  considered  it  was  unnecessary  to 
determine  whether  that  was  a  sufficient  acknowledgment  of  the  note 
in  question ;  because  the  evidence  in  the  case  showed  that  there  was, 

I 

1  Dabb6  V.  Hmnphreys,  10  Bins^.  R.  446 ;  and  25  Eng.  Com.  Law  R.  190. 

3  Erans  v.  Davies,  1  Adol.  &  El.  840 ;  Tippetts  v,  Hearne,  1  Cro.,  Mecs.  &  Rose.  R. 
252 ;  Bird  v,  Giunmon,  3  Bing.  R.  (New  Cases),  383 ;  Dodson  v.  Mackey,  8  Adol.  & 
El.  R.  225;  Huntley  ».  Wharton,  11  id.  934;  Waters  v,  Tompkins,  1  Tyr.  &  Grang. 
(Exch.),  R.  137. 

*  Whitney  v.  Bigelow,  4  Pick.  (Mass.),  R.  410;  [Grey  v,  Tams,  6  Gill  (Md.),  82. 
And  see  pott,  \  244.] 

«  Bailey  v.  Crane,  21  Pick.  (Mass.),  323. 

»  Staflford  r.  Bryan,  3  Wend.  (N.  Y.),  R.  352. 
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at  that  time,  an  utdiyuidated  account  of  long  standing  between 
parties,  to  which  the  defendant  might  have  referred.    How  the 
ance  stood  at  that  time,  he  said,  did  not  clearly  appear.    The  deC 
ant  might  have  made  the  declaration,  and  still  never  have  intende* 
admit  the  existence  or  justice  of  the  note.    K  effect,  he  said,  cc 
be  given  to  the  declarations  or  admissions  which  may  have  b 
proved  to  have  been  made  by  a  defendant,  without  referring  thexx 
the  demand  upon  which  the  suit  may  have  been  brought,  they  oil, 
not  to  be  considered  as  referring  to  such  demand,  and  as  evidence 
a  new  promise  to  pay  it,  and  that  most  especially  they  ought  not 
be  considered  when  the  defendant  denies  under  oath  that  he  has  e^ 
acknowledged  or  promised  to  pay  the  demand.    In  Smallwood 
Smallwood,  in  North  Carolina,^  there  were  several  debts  due  from  t 
defendant,  and  it  did  not  appear  which  of  them  was  demanded  by  tl 
plaintiff  in  a  letter,  to  which  the  defendant  replied.    By  the  Ghii 
Justice,  in  giving  the  opinion  of  the  court — ^^Here  the  expressio 
is,  ^  your  demand,'  witiiout  saying  what  that  is,  or  how  it  arose,  or  hoi 
it  my  be  ascertained.    It  is  impossible  to  collect  from  these  expret 
sions,  by  themselves,  what  was  the  nature  or  amount  of  that  demand.' 
The  decision  was,  that  there  should  be  not  only  a  clear  acknowledg 
ment.  of  liability  in  such  a  case,  but  that  it  should  refer  distinctiy  ti 
the  debt  in  question.     In  Moore  v.  The  Bank  of  Columbia,  in  thi 
Supreme  Court  of  the  United  States,^  the  action  was  on  a  promissor 
note  for  $500,  at  sixty  days,  drawn  by  the  plaintiff  in  error  in  favo: 
of  6.  D.,  and  by  him  indorsed  to  the  Bank  of  Columbia.    The  stat 
ute  being  pleaded,  the  plaintiff  proved  by  a  witness,  within  the  time 
limited,  that  he  (the  witness),  who  was  a  clerk  in  ihe  bank,  had  seen 
the  defendant  drinking  in  a  tavern  with  two  companions  —  the  de- 
fendant appearing  elevated :  that  he  (the  witness),  overheard  a  con- 
versation between  the  defendant  and  his  companions,  and  that  the 
defendant  boasted  he  was  clear  of  debt,  except  one  of  five  hundred  in 
the  Bank  of  Columbia,  which,  said  the  defendant,  '^  I  can  pay  at  any 
time."    The  books  of  the  bank  showed  that  no  other  discounted  note 
stood  charged  to  the  defendant  at  the  time  of  the  said  conversation. 
The  court  below  left  it  to  the  jury  as  evidence  of  an  acknowledgment 
to  defeat  the  plea  of  the  -statute.      The  judgment  was  reversed. 


^  Smallwood  v,  Smallwood,  2  Dev.  &  Batt.  (N.  C),  B.  830. 
^  Moore  v.  Bank  of  Colombia*  6  Fetera  (U.  8.),  B.  S6. 
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Thompsoa,  J.,  who  gave  the  opinion  of  the  court,  holds,  that  there 
was  no  .direct  admission  of  a  present  subsisting  debt.  He  held,  also, 
that  it  was  uncertain  whether  the  conversation  referred  to  the  note  in 
question,  ^^  The  evidence  that  this  was  the  only  five  hundred  dollar 
note  of  his  lying  over  in  the  bank,  might  afford  a  plausible  conjecture 
that  this  was  the  one  alluded  to.  But  that  is  not  enough,  according 
to  the  rule  laid  down  in  Bell  v.  Morrison."^ 

§  239.  If  the  acknowledgment  be  indefinite  a%  to  the  amount  of 
the  demand  acknowledged,  as  if  it  be  an  acknowledgment  of  a  bal- 
ance, and  it  is  left  uncertain  what  that  balance  is,  the  plaintiff,  it  has 
been  held,  is  entitled  to  nominal  damages  ;  ^  but  there  must  be  an  ab- 
solute admission  of  some  debt  being  due.^  But  if  the  acknowledg- 
ment is  broad  and  particular  enough  in  its  terms  to  include  a  particu- 
lar debt,  Ihe  amount  actually  due,  it  has  been  held,  may  be  proved  by 
extrinsic  evidence.^  According  to  BeU  v.  Morrison,^  it  is  indispensa- 
ble  for  the  plaintiff  to  establish,  by  independent  evidence,  the  extent 


1  1  Petere,  R.  351. 

'  Per  Lord  Tenterdcn,  in  Dickinfion  v.  Hatfield,  5  Car.  &  Payne,  B. ;  Dodson  v, 
Mackey,  4  Nev.  &  Man.  R.  327. 
s  Chesly  v.  Dalby,  4  Yoange  &  CoU.  R.  83S.  (Ex  £q.  side.) 

*  Barnard  v.  Bartholomew,  22  Pick.  (Maw.),  R.  291 ;  Sumner  v.  Sumner,  1  Metcalf 
(Mass.),  R.  394.  In  New  Hampshire,  in  the  case  of  a  declaration  by  the  maker  of  a 
promissory  note,  upon  its  being  presented  for  payment,  that  he  had  paid  part,  and  had 
certain  demands  against  the  holder,  but  that  something  was  due,  which  he  was  ready  to 
pay,  without  specifying  any  sum,  it  was  held  sufficient  to  take  the  case  out  of  the  stat- 
ute, and  entitle  the  plaintiff,  at  least,  to  nominal  damages.  If  any  thing  was  due,  the 
plaintiff  was  entitled  to  recover ;  and  if  he  failed  in  rendering  the  amount  certain,  he 
must  suffer  the  loss  so  far  as  the  uncertainty  extends,  but  an  uncertainty  as  to  the 
EDOLOunt  of  damages  is  no  bar  to  the  plaintiff's  recovery,  if  any  thing  is  due.  Eastman 
V.  Walker,  6  N.  Hamp.  R.  367.  The  principle  was  considered  well  settled,  in  Dixon  v. 
Dcveridge,  12  Car.  &  Payne,  R.  104;  Fierce  r.  Thompson,  1  Taunt.  R.  121.  The 
court  also,  cite  Dickinson  v.  Hatfield,  1  Moody  &  Mai.  141.  A  similar  decision  was 
made  in  New  Hampshire,  in  Kittredge  v.  Brown,  9  N.  Hamp.  R.  377 ;  and  that  where 
the  amount  is  due  is  admitted,  it  will  be  evidence  to  show  the  extent  of  the  promise, 
and  that  the  party  designed  to  hold  himself  liable  in  such  sum.  It  was  held,  in  Maine, 
in  Dinsmore  v.  Dinsmore,  that  the  precise  amount  due  need  not  have  been  named  by 
the  party  to  be  charged  in  his  acknowledgment ;  and  that  it  is  sufficient  if  he  admits  an 
amount  approximating  to  the  amount  claimed ;  and  the  precise  amount  may  be  proved 
aliunde,  Dinsmore  v.  Dinsmore,  8  Shep.  (Me.),  R.  433.  [But  see,  Suter  r.  Sheeler, 
22  Penn.  St.  308 ;  McRea  v,  Lcary,  1  Jones  (N.  C),  Law,  91 ;  Shaw  v.  Allen,  Busbee 
(N.  C),  Law,  58 ;  Huff  t\  Richardson,  19  Penn.  St.  388 ;  Shitler  v.  Bremer,  23  id. 
416.] 

*  1  Peters  (U.  S.),  R-  351. 
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of  the  balance  due  him  before  there  can  arise  any  promise  to  pay  it 
as  a  subsisting  debt.  "  The  evidence,"  says  Mr.  Justice  Story,  in 
delivering  the  opinion  of  the  court,  ^^  is  clear  of  the  admission  of  an 
unsettled  account,  as  well  from  the  letters  of  Butler,  as  the  conversa- 
tions of  Morrison.  The  letter  acknowledged  that  the  partnership 
^  was  owing '  the  plaintiff,  but  as  he  had  not  the  books,  he  could  not 
settie  with  him.  If  this  evidence  stood  alone,  it  would  be  too  loose  to 
entitle  the  plaintiff  to  recover  any  thing.  The  language  might  be 
equally  true,  whether  the  debt  were  one  dollar  or  ten  thousand  dol- 
lars." '^  If  it  be  not  indispensable  for  the  plaintiff  to  show  the  extent 
of  the  balance,"  says  the  learned  judge,  '^  does  it  not  let  in  tiie  whole 
mischief  intended  to  be  guarded  against  by  the  statute  ?  Does  it  not 
enable  the  party  to  bring  forward  stale  demands  after  a  lapse  of  time, 
when  the  proper  evidence  of  the  real  state  of  the  transaction  cannot 
be  produced  ?  Does  it  not  tend  to  encourage  perjury,  by  removing 
the  bar  upon  slight  acknowledgments  of  an  indeterminate  nature? 
Can  an  admission  that  something  is  due,  or  some  balance  accruing,  be 
justly  construed  into  a  promise  to  pay  any  debt,  or  balance  which  the 
party  may  assert  or  .prove  before  a  jury?  K  there  be  an  express 
promise  to  such  an  effect,  that  might  be  pressed  as  a  dispensation 
with  the  statute ;  but  the  question  here  is,  whether  the  law  wiU  imply 
such  a  promise  from  language  so  doubtful  and  general."  Parker,  J., 
in  the  Court  of  Appeals,  of  Virginia,^  takes  a  like  view  of  the  sub- 
ject :  ^^  To  allow  an  acknowledgment  of  an  unsettied  demand,  liable 
to  be  diminished  by  o&ets,  to  take  a  case  out  of  the  statute,  lets  in 
most  unsatisfactory  proof  of  .the  quantum  of  damages,  and  has  in- 
duced the  jury  in  this  very  case  to  imply  a  promise  to  pay  the  whole 
amount  of  the  account,  although  the  defendant  insisted  he  had  some 
o&ets  against  it,  which,  after  the  lapse  of  time,  he  might  have  been 
unable  to  prove."  Mr.  J.  Cabell,  in  the  same  case,  stated,  that  the 
utmost  that  even  a  jury  could  infer  from  the  acknowledgment  proved 
in  the  case,  was  a  promise  to  pay  an  unascertained  balance.  Then 
he  proceeds,  "  That  balance  might  be  one  cent  only,  or  it  might  be 
within  one  cent  of  the  original  amount  of  the  plaintiff's  demand,  what 
it  really  was  depended  upon  testimony  aiiunde.  This  promise,  then, 
certainly  left  the  defendant  exposed  to  all  the  inconveniences  arising 
from  the  loss  of  testimony  in  relation  to  his  o&ets,  and  we  cannot, 

1  Satton  V.  'BwTQB,  9  Leigh  (Ya.),  B.  381. 
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therefore,  give  e£fect  to  it  without  frostrating  the  great  object  of  the 
skatate."  ^ 


^  The  reafloning  and  the  views  taken  by  the  Sapreme  Court  of  the  United  States,  and 
by  the  Court  of  Appeals  of  Virginia,  are  maintained  in  that  State,  in  Aylett  v,  Robin- 
son, 9  Leigh,  R.  45 ;  in  North  Carolina,  in  Smallwood  v.  Smallwood,  2  Der.  &  Batt. 
B.  390,  and  in  Peebles  v.  Mason,  2  Dev.  347 ;  in  Pennsylvania,  in  Magee  v.  Magee,  10 
Watts,  R.  172 ;  in  Maine,  in  Fray  v.  Garoelon,  5  Shep.  R.  145 ;  in  Missoori,  m  Davis 
V.  Herring,  6  Mo.  R.  [Where  part  of  an  account  is  barred  by  the  statute,  an  admis- 
sion of  indebtedness  and  a  general  promise  to  settle  and  pay,  is  not  such  a  new  promise 
as  will  take  the  case  out  of  the  statute,  for  it  may  refer  to  that  part  unafiected  by  the 
ftatute.    Moigan  v.  Walton,  4  Ban  (Penn.)>  521.] 
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CHAPTER   XXII. 

ACKNOWLEDGMENT  BY  PABT  PAYMENT. 

§  240.  An  acknowledgment  or  new  promise  may  be  inferred  from 
the  fact  of  part  payment  of  a  contract  within  six  years,  or  from  the 
payment  of  a  smaller,  on  account  of  a  greater,  sum  of  money  due 
from  the  party  making  the  payment  to  the  party  to  whom  it  is  made.^ 

^  Soe  Whitoomb  v.  Whiting,  2  Dong.  R.  652 ;  [Backer  v.  Ftarier,  4  Strobh.  (S.  C), 
93;  Ajer  r.  Hawkins,  19  Yt.  (4  Washb.),  28;  Canhore  r.  Hnyd^  6  Baib.  (N.  Y.), 
Sup.  Ct  583 ;  Smith  v.  Simms,  9  Geo.  418.  But  part  payment  is  only  prima  Jade  evi- 
dence and  may  be  rebutted  by  other  evidence  and  by  the  circomstanoes  under  which  it 
is  made.  State  Bank  v,  Wooddy,  5  £ng.  (Ark.),  638 ;  Arnold  v.  Downing,  11  Barb. 
(N.  Y.),  Sup.  Ct  554;  Jewett  v.  Petit,  4  Mich,  508;  Aldrich  v.  Morse,  26  Yt.  <2 
Wms.),  642.  And  the  court  cannot  imply  a  promise  fix)m  the  mere  fiict  of  part  pay- 
ment, as  an  inference  of  law.  It  must  be  left  to  the  jury.  White  v.  Jordan,  27  Afio. 
(14  Shep.),  370.  Part  payment  on  a  note  by  a  surety  in  the  presence  and  with  tiie 
knowledge  and  without  any  dissent  of  the  prindpai,  is  equivalent  to  payment  by  the 
principal.  Wilkins  v.  Stevens,  2  Foster  (N.  H.).  But  part  payment  by  a  surety  after 
the  action  is  barred,  does  not  revive  his  liability  for  the  other  part.  Emmons  v.  Over- 
ton, 18  B.  Mon.  (Ey.),  643.  Part  payment  after  action  brought  will  not  take  a  debt 
out  of  the  statute.  Bateman  v.  Pindar,  2  G.  &  D.  790.  But  see,  oimtra,  Love  v.  Hack- 
ett,  6  Geo.  486.  And  more  recent  cases,  both  in  this  oountiy  and  England,  have  de- 
nied that  from  the  mere  fact  of  part  payment  of  the  principal,  the  jury  are  authoriaed 
to  infer  a  promise  to  pay  the  rest.  Smith  v.  Westmoreland,  12  S.  &  M.  (Miss.),  663. 
And  in  Davies  v.  Edwards  (6  Eng.  Law  &  Eq.  520,  0.  c.  15  Jur.  1044),  where  the  pay- 
ment was  by  the  assignee  of  the  debtor,  the  court,  per  Parke,  Baron,  holds  the  follow- 
ing language :  "  I  am  of  opinion  that  no  rule  ought  to  be  granted  in  this  case,  and  that 
the  judge  at  nisi  prius  was  right  in  nonsuiting  the  plaintiff.  The  last  statute  of  limita- 
tions, applicable  to  this  class  of  cases,  is  the  9  Geo.  lY.  c.  14,  which  makes  a  promise 
in  writing  requisite  to  take  a  case  out  of  the  operation  of  the  statutes  on  this  sub- 
ject, but  which  enactment  is  followed  by  a  proviso,  that  nothing  therein  contained 
'shall  alter  or  take  away,  or  lessen,  the  effect  of  any  payment  of  any  principal  or  in- 
terest made  by  any  person  whatsoever.'  The  question  is,  whether  there  has  been  such 
a  payment  in  the  present  case  as  will  take  it  out  of  the  statute  of  limitations  in  respect 
to  the  pl&ntiff.  The  subject  was  not  so  much  considered  at  tiie  time  when  Jackson  v. 
Fiurbank,  and  the  subsequent  case  in  the  Queen's  Bench  of  Brandram  v.  Wharton,  were 
decided,  as  it  has  been  since.  It  has  more  recently  undergone  much  consideration,  and 
the  principle  has  been  laid  down  in  this  court,  that  a  part  payment,  in  order  to  be  suffi- 
cient to  take  a  case  out  of  the  statute,  Inust  be  made  on  account  of  a  sum  admitted  to 
be  due,  accompanied  by  a  promise  to  pay  the  remainder.    The  first  case  estabUshing 
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So,  from  giving  security  for  a  part  or  whole  within  six  years,^  or  a 
negotiable  note ;  ^  and  the  payment  of  interest  has  the  same  effect  as 
payment  of  a  part  of  the  principal.^  Thus,  the  payment  of  interest 
by  the  principal  promiflor,  in  a  joint  and  Boveral  promisaory  note,  an- 


that  principle  is  Tippets  v,  Heane,  1  C.  M.  &  B.  252,  which  was  decided  in  1834,  where 
I  delivered  the  judgment.  The  question  there  was,  whether  a  sum  of  money,  proved  to 
have  been  paid  to  the  plaintiff,  on  what  account  did  not  appear,  was  sufficient  to  take 
the  case  out  of  the  statute  of  limitations.  I  am  there  reported,  I  dare  say  correctly,  to 
have  said, '  In  order  to  take  a  case  out  of  the  statute  of  limitations  by  a  part  payment, 
it  must  appear  in  the  first  place  that  the  payment  was  made  on  account  of  the  debt. 
Secondly,  it  must  appear  that  it  was  made  on  account  of  the  debt  for  which  the  action 
is  brought.  But  the  case  must  go  further ;  for  it  is  necessary,  in  the  third  place,  to  show 
that  the  payment  was  made  as  part  payment  of  a  greater  debt ;  because  the  principle 
upon  which  a  part  payment  takes  a  case  out  of  the  statute  is,  that  it  admits  a  greater 
debt  to  be  due  at  the  time  of  the  part  payment.  Unless  it  amounts  to  an  admission 
that  more  is  due,  it  cannot  operate  as  an  admission  of  any  still  existing  debt."  The 
same  rule  was  Uud  down  by  Lord  Abinger,  in  1840,  in  his  judgment,  in  a  case  of 
Waugh  V,  Cope,  6  M.  &  W.  824,  and  afterwards  in  1847,  in  Wainman  v.  Kynman,  I 
Exch.  118 ;  where  it  was  held,  that  a  part  payment  of  a  debt  would  not  take  a  case  out 
of  the  statute  of  limitations,  unless  there  were  also  a  promise  in  writing  to  pay  the  re- 
mainder.* If  this  doctrine  is  applicable  to  a  payment  made  by  the  party  himself,  it  is 
impossible  to  contend  that  a  payment  by  the  assignees  of  a  bankrupt  or  insolvent  in- 
volves a  promise  by  him  to  pay  the  remainder  of  the  debt,  so  as  to  enable  the  creditor 
to  sue  him  for  it  after  the  expiration  of  the  six  years.  If  payment  of  this  dividend 
would  not  have  the  eflfoct  of  taking  the  case  out  of  the  statute,  supposing  it  had  been 
made  by  the  party  himself,  a  fortiori,  it  cannot  have  that  efiect  when  not  made  by  the 
party  or  his  agent,  but  by  a  third  party,  namely,  an  assignee  appointed  to  distribute  his 
effects.  There  has,  therefore,  been  no  part  payment  in  this  case  sufficient  to  take  it  out 
of  the  statute ;  for  the  only  one  proved  is  one  by  a  third  party  to  the  promissory  note, 
under  circumstances  which  show  it  is  not  binding  either  a»  against  himself  or  the  other 
makers."  See  also,  Note  by  the  Editors  to  Bradfield  v,  Tupper,  7  Eng.  Law  and  Eq. 
541  ,*  and  S.  P.  Boscoe  v.  Hale,  6  Gray  (Mass.),  274;  Stoddard  v.  Downe,  id.  387]. 

^  Whitney  v.  Bigelow,  4  Pick.  (Mass.),  B.  110;  Manderston  v.  Bobertson,  4  Man. 
&  Byl.  B.  410 ;  [Balch  v.  Onion,  4  Cush.  (Mass.),  559.  But  an  undelivered  mortgage, 
though  executed,  acknowledged,  and  recorded,  is  no  security.  Merriam  z;.  Leonard,  6 
Cush.  (Mass.),  151]. 

*  Illsley  V.  Jewett,  2  Met.  (Mass.),  B.  168. 

'  Wyatt  V.  Hodson,  8  Bing.  B.  309.  It  makes  no  difibrence,  that  the  interest  paid 
within  the  time  limited  by  the  statute  accrued  before.  Beasley  v.  Greenslade,  2  Tyrw. 
(Ex.),  B.  121 ;  Pryeburg  v,  Osgood,  8  Shep.  (Me.),  B.  176  ;  [Bradfield  v,  Tupper,  7 
Eng.  Law  &  Eq.  541 ;  Conwcll  v.  Buchanan,  7  Blackf.  (Ind.),  537 ;  Sanford  v.  Hayes, 
19  Conn.  591 ;  Walton  v.  Bobinsbn,  5  Ired.  (N.  C),  841 ;  Worthington  v.  Grimsditch, 
15  L.  J.  (v.  g.),  Q.  B.  52 ;  8.  o.  10  Jnr.  26 ;  Braildon  v.  Walton,  1  Exch.  617]. 


•  In  Willii  V.  Newluun,  8  Y.  fc  J.  519,  it  wu  held,  that  a  verbal  acknowledgment  of  a  payment  of 
part  of  a  debt,  within  six  yean,  it  not  safflcient,  within  the  6  Geo.  IT.,  o.  14,  to  take  the  case  ont  of 
the  etatnte  of  limitations ;  but  this  has  been  recently  overraled  in  Cleave  v.  Jonee,  15  Jor.  515 ;  B.C. 
4JBng.B.614. 
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nuallj,  from  the  time  when  the  note  was  given,  is  sufficient  to  taike 
the  note  out  of  the  statute.^  But,  in  case  there  was  originally  no  ex- 
press promise  to  pay  interest,  a  tender  of  the  debt  in  court,  though  it 
takes  the  debt  out  of  the  statute,  a  promise  to  pay  interest  will  not  be 
inferred  firom  a  tender  of  the  principal.^  The  giving  of  a  note  to 
secure  the  payment  of  interest  accrued  on  a  note  previously  ^v^i, 
is  a  sufficient  acknowledgment  of  the  existence  of  continued  indebted- 
ness upon  the  latter.^  In  like  manner,  a  debtor'a  account  stated  with 
his  creditor,  in  which  qredit  is  given  for  interest,  is  the  same  as  if  the 
money  had  been  paid.^  ^ 

§  241,  In  respect  to  promissory  notes  and  bonds,  the  common  me* 
dium  of  proof  of  a  part  payment,  or  of  interest,  is  an  indorsement  of 
it  thereon.'  But  it  is  always  considered  essential  that  such  indorse- 
ment be  made  band  fide^  and  with  the  privity  of  the  obligee ;  for, 
otherwise,  the  creditor  might  be  enabled  to  bind  the  debtor  by  an 
acknowledgment  or  new  promise,  which  the  latter  never  intended  to 


1  Sigoarney  v,  Jhwrj,  14  Pick.  (Mass.),  B.  3S7. 
«  Collyor  V.  Wilcox,  4  Bing.  R.  315. 

*  Wenman  v.  Mohawk  Ins.  Co.  13  Wend.  (N.  Y.),  B.  267;  [Sigoomey  r.  Wethos 
ell,  6  Met.  (Mass.),  553]. 

*  Smith  V,  Ludlow,  6  Johns.  (N.  Y.),  R.  267. 

*  Searle  v.  Lord  Bamngton,  2  Strange,  B.  826 ;  Turner  v.  Crisp,  id.  827 ;  Glyn  v. 
Bank  of  England,  2  Vea.  Sen.  B.  43 ;  Gale  v.  Capron,  1  Add.  &  £11.  B.  102,  and  28 
£ng.  Com.  Law  B.  46 ;  Ilsley  v.  Jewett,  2  Met.  (Mass.),  B.  168 ;  Sigonmey  r.  Drewry, 
14  Pick. '(Mass.),  B.  387;  Jlowe  v.  Thompson,  2  Faiif.  (Me.),  B.  152;  Whitney  v. 
Bigelow,  4  Pick.  (Mass.),  B.  110;  Dowling  v.  Ford,  1  Mees.  &  Welsh.  (Ex.),  B.  325; 
Hunt  V.  Bridgham,  2  Pick.  (Mass.),  B.  581 ;  Warren  t;.  Hathaway,  2  App.  (Me.),  B. 
345 ;  Hathaway  v.  Haskell,  9  Pick.  (Mass.),  B.  42 ;  Boseboom  v.  Billington,  17  JofaHB. 
(N^Y.),  B.  182;  Bead  v.  Hurst,  7  Wend.  (K.  Y.),  B.  408.  [Connelly  v.  Pienon,  4 
Gilm.  (III.),  108 ;  Alston  v.  State  Bank,4  Eng.  (Ark.),  457 ;  Chandler  v.  Lawrence,  3 
Mich.  261.  By  statute  in  Massachusetts,  the  indorsement  must  not  be  by  or  in  behalf 
of  the  party  to  whom  the  payment  is  made.  Bey.  Stat.  chap.  120,  4  17 ;  WiUianu  v. 
Burbank,  8  Met.  (Mass.),  352.  The  indorsement  of  payment  on  a  promissory  note, 
written  by  the  holder  thereof,  by  the  express  assent  and  request  of  the  promisor,  is  suffi- 
cient proof  of  such  payment  to  prevent  the  operation  of  the  statute  of  limitations.  Sib- 
ley V.  Phelps,  6  Cush.  (Mass.),  172;  Smith  v,  Simms,  9  Geo.  418.  An  acknowledge 
ment  of  payment  in  writing,  though  unsigned,  is  sufficient  to  take  the  debt  oat  of  the 
statute.  Cleave  v.  Jones,  4  Eng.  Law  &  £q.  514;  s.  o.  20  Law  Jour.  Bep.  (n.  a.), 
Exch.  238,  and  15  Jur.  515,  where  Willis  v.  Newham,  3  Y.  &  J.,  is  overruled.  And  so 
is  an  oral  admission.  Williams  t;.  Gridley,  9  Met.  (Mass.),  485 ;  Sibley  t;.  Lambert,  30 
Me.. (17  Shep.),  353.  But,  in  Louisiana,  it  has  been  held,  that  the  entry  of  a  check  on 
the  books  of  the  drawer  as  unpaid,  does  not  interrupt  prescription  runniag  in  his  £iivor. 
Haiman  v.  Claiborne,  1  La.  Ann.  Bop.  342.] 
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make.  In  debt  on  a  bond,  dated  1785,  before  Lord  Ellenborough,  it 
appeared  there  were  several  indorsements  on  the  bond,  acknowledging 
ike  receipt  of  interest  down  to  1798,  which  were  proved  to  be  in  the 
handwriting  of  the  defendant.  These  were  allowed  to  be  good  evi- 
dence of  the  bond  remaining  unsatisfied  at  the  date  of  the  last 
indorsement.  The  presumption  from  lapse  of  time  being  thus  repel- 
led,  the  plaintiff,  for  the  purpose  of  meeting  certain  direct  evidence 
of  payment,  in  1794,  proposed  to  read  other  indorsements,  down  to 
1796,  acknowledging  the  receipt  of  interest  and  part  of  the  principal. 
But  these  latter  indorsements  were  not  in  the  handwriting  of  the  de- 
fendant. An  objection  being  taken  to  their  being  read.  Lord  Ellen- 
borough  thought  it  necessary  to  prove  that  they  were  on  the  bond 
at,  or  recently  after,  the  times  when  they  bore  date.  Although  it 
may  seem,  he  said,  at  first  sight,  against  the  interest  of  the  obligee  to 
admit  part  payment,  he  may  thereby,  in  many  cases,  set  up  the  bojad 
for  the  residue  of  the  sum  secured.  If  such  indorsements,  he  contin- 
ued, were  receivable  whensoever  they  may  have  been  written,  this 
would  be  allowing  the  obligee  to  manufacture  evidence  for  himself,  to 
contradict  the  fact  of  payment.  And  he  had  been  at  a  loss  to  see 
the  principle,  on  which  these  receipts,  in  the  handwriting  of  the  cred- 
itor, have  sometimes  been  admitted  as  evidence  against  the  debtor ; 
and  he  was  of  opinion,  that  they  could  not  properly  be  admitted, 
unless  they  were  proved  to  have  been  written  at  a  time  when  the 
effect  of  them  was  clearly  in  contradiction  to  the  writer's  interest.^ 
Jt  has  ever  been  held  imjustifiable,  since  the  time  of  Lord  EUenbor- 
ough,  to  take  for  granted,  in  all  cases,  because  a  person  admits  that 
any  portion  of  an  amoimt  due  him  has  been  paid,  that  it  in  reality 
has  been ;  and  that  the  mere  indorsement  of  a  payment  upon  a  prom- 
issory note  by  the  holder,  after  the  expiration  of  the  time  Kmited  by 
the  statute,  affords  rib  legal  evidence  of  such  payment.  The  true 
doctrine  is  laid  down  in  Boseboom  v,  Billington,  by  the  Supreme  Court 
of  New  York,  in  which  the  court  held,  tiiat  an  indorsement  upon  a 
note  or  bond  made  by  the  payee  or  obligee,  without  the  privity  of  the 
debtor,  cannot  be  admitted  as  evidence  of  payment  in  favor  of  the 
party  making  the  indorsement,  unless  it  appear  that  it  was  made  at  a 
time  when  its  operation  would  be  against  the  interest  of  the  party 
makiQg  it ;  and  that,  if  such  proof  were  ^ven,  it  would  be  proper 


1  Rose  V.  Bryant,  2  Campb.  R.  321 ;  [Beattj  v,  Clement,  12  La.  Ann.  82 ;  and  gee 
alflo,  Ma^kell  v,  Pooley,  id.  661 ;  Briggs  v.  Wilson,  39  £ng.  Law  &  £q.  62]. 
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for  the  consideration  of  the  jury.^  In  Read  t;.  Hurst,'  one  who  was 
indebted  to  another  was  cQrected  to  pay  the  amount  owing  by  him  to 
a  creditor  of  the  person  to  whom  the  money  was  due,  without  a  speci- 
fication of  the  account  t6  which  it  should  be  applied ;  and  the  money 
was  received  and  indorsed  on  a  note  in  part  payment  of  the  same, 
which  indorsement  was  subsequently  relied  on  to  take  the  note  out  of 
the  operation  of  the  statute.  It  was  held,  that  the  evidence  was  not 
sufficient,  as  a  question  of  law^  to  prove  an  acknowledgment  by  the 
maker  within  six  years ;  and,  tiie  court  below  having  expressed  an 
opinion  that  it  was  sufficient,  and  not  having  submitted  it  as  a  qvLe%fion 
of  fact  for  the  jury,  the  judgment  was  reversed,  and  a  venire  de  novo 
awarded. 

§  242.  In  an  action  by  an  administrator  on  a  promissory  note, 
commenced  more  than  six  years  after  the  date  of  the  note,  an  indorse- 
ment  in  the  handwriting  of  the  intestate,  of  a  payment  purporting  to 
be  made  more  than  two  years  before  the  statute  would  attach,  and  six 
months  prior  to  his  deatii,  it  was  held,  the  jury  might  regard  as  evi- 
dence of  a  new  promise,  though  tiiere  was  no  proof  other  than  that 
mentioned,  of  the  time  when  the  indorsement  was  actually  made.  At 
the  time  of  the  indorsement,  the  intestate  was  under  no  temptation  to 
make  it,  for  the  sake  of  evidence ;  as  the  statute  would  not  have 
attached  for  more  than  two  years  ;  and  furnishing  proof  that  he  had 
received  part  of  the  contents  of  the  note,  was  clearly  against  his 
interest.  Proof  of  this  description  is  a  kind  of  moral  evidence,  m 
regard  to  which  no  reasonable  doubt  can  be  entertained.*  So,  upon 
the  same  ground,  it  has  been  held,  that  an  indorsement  on  a  note  of 


^  Roseboom  t;.  Billington,  17  Johns.  (N.  Y.),  R.  182;  Bead  v.  Hnrst,  7  Wend.  (N. 
Y.),  R.  408  ;  Clapp  v.  IngersoU,  2  Fairf.  (Me.),  R.  83 ;  Gibson  v.  Peoples,  2  M'Cord 
(S.  C),  R.  418 ;  M*Ghee  ».  Green,  7  Port.  (Ala.),  R.  537  ;  Wanton  v.  Dale,  1  id.  247; 
Whitney  v.  Bigelow,  4  Pick.  (Mass.),  R.  110;  Bailey  v.  Crane,  21  id.  323 ;  Batcher  r. 
Hixton,  4  Leigh  (Va.),  R.  519 ;  Wilcox  v.  Peannan,  9  id.  144;  [Brown  v.  Hatchings, 
11  Ark.  83]. 

«  Read  v.  Hurst,  7  Wend.  (N.  Y.),  R.  408. 

'  CoffiD  V.  Backnam,  3  Fauf.  (Me.),  R.  471 .  That  entries  made  by  pexsons  deceased, 
against  their  interest,  are  admissible  in  evidence,  the  court  cite  Warren  v.  Granville,  8 
Strange,  R.  1129;  Higham  v.  Ridgway,  10  East,  R.  109 ;  Doe,  dem.  Race  v.  Robson, 
15  id.  82.  In  the  last  case.  Lord  Ellenborough  says,  "  The  ground  upon  which  this 
evidence  has  been  received  is,  that  there  is  a  total  absence  of  interest  in  the  persons 
making  the  entries  to  pervert  the  fact,  and  at  the  same  time  a  competency  in  them  to 
know  it." 
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payment  on  account,  proved  to  hare  been  made  within  siff  years  from 
the  date  of  the  note  and  time  of  suit  brought,  was  sufficient  to  prevent 
the  operation  of  the  statute.^  In  one  (^ase,  the  indorsement  of  part 
payment  was  made  by  the  defendant  himself — and,  therefore,  no 
question  could  arise  as  to  its  being  at  that  time  a  sufficient  acknowl- 
edgment of  indebtedness  to  remove  the  presumption  of  previous  pay- 
ment. But  the  date  of  the  indorsement  was  not  entered  by  him,  and 
therefore  it  became  material  to  prove  when  that  entry  was  made. 
The  adding  of  a  date  on  the  back  of  a  note,  it  was  held,  is  not  an 
alteration  of  the  instrument,  and  in  no  wise  aflfects  its  validity.^ 

§  243.  In  HoUis  v.  Pahner,  in  the  English  Court  of  Common  Pleas,^ 
it  was  sought  to  deprive  the  defendant  of  the  defence  of  the  statute, 
by  a  statement  in  the  declaration,  that  the  defendant  had  made  pay- 
ments of  interest  within  six  years.  The  plaintiff  sued  as  an  executor 
upon  a  promissory  note  given  to  jthe  testator,  and  declared  that  the 
defendant  had  not  paid  the  said  note  to  the  testator  in  his  lifetime,  or 
to  the  plaintiff  since  his  death,  except  '^  interest  on  the  said  note,  at 
the  rate  of  £5  per  cent,  from  the  day  of  the  date  of  said  note,  up 
to  a  certain  day  within  six  years,  next  before  the  commencement  of 
this  suit,"  &;c. ;  and  that  the  interest  so  paid,  was  paid  to  the  testator 
in  his  lifetime.  The  argument  in  behalf  of  the  plaintiff  was,  that  the 
defendant's  plea  (that  the  cause  of  action  did  not  accrue  within  six 
years)  admitted  interest  to  be  due,  which  the  plaintiff  might  recover 
independent  of  the  principal,  and  that  the  plea  did  not  answer  the 
whole  declaration.  The  court,  however,  held,  that  the  claim  for  prin- 
cipal was  the  only  cause  of  action  set  forth  in  the  declaration,  and 
that  the  interest,  as  an  accessory  to  the  principal,  fails  together  with 
the  principal,  when  the  latter  is  barred ;  that  the  payments  of  interest 
set  forth  are  only  evidence  of  a  cause  of  action,  and  so  the  plea 
answered  the  only  cause  of  action  in  the  declaration. 

^  244.  The  fiict  of  part  payment  may  be  proved  by  the  oral  admis- 
rion  of  the  party,  or  by  any  proper  evidence,  as  well  as  by  an  indorse- 
ment of  payment,  or  other  writing,  if  it  be  made  to  appear  that  it 


1  Adams  v.  Seitzenger,  1  S&rg.  &  Watts  (Fenn.),  B.  243;  Hayen  v.  Hathaway,  2 
App.  (Me.),  R.  345. 
>  Howe  V,  Thompson,  2  Fairf.  (Me.),  B.  152. 
*  Hollis  et  ux.  V.  Palmer,  2  Bing.  (New  Cases),  713,  and  29  £ng.  Com.  Law  B.  464. 
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was  made  irf  reference  to  the  demand  in  stiit.^  Where  the  evidence 
was  that  the  defendant  paid  <£  10  to  the  plaintiff  within  six  years,  it 
was  held  by  Parke,  B.,  not  sufficient  evidence,  under  the  circumstan- 
ces, to  go  to  the  jury  as  payment  on  account  of  the  particular  debt 
sued  for:  ^^ For  to  take  the  case  out  of  the  statute,  it  must  be  shown 
that  the  part  payment  was  made  on  account  of  a  larger  debt,  the 
principle  on  which  it  takes  a  case  out  of  the  statute,  being,  that  it 
admits  a  greater  debt  to  be  due.  That  is  not  necessarily  established 
by  the  bare  evidence  that  £10  was  paid  to  the  plaintiff  by  a  third 
person  on  account  of  the  defendant.  Next,  it  must  be  shown  to  have 
been  a  payment  in  part  discharge  of  the  particular  debt  sued  for,  but 
there  was  here  no  proof  of  the  application  of  the  £10  to  such  a  pur- 
pose. It  was  said,  as  there  was  no  evidence  of  any  other  debt  due 
&om  the  defendant  to  the  plaintiff,  the  jury  might  be  warranted  in 
concluding  the  <£  10  to  have  been  paid  on  account  of  this  debt,  but  it 
did  appear  that  it  was  a  payment  on  account,  and  not  of  a  bal- 
ance, nor  was  any  acknowledgment  made  at  the  time  of  such  payment, 
that  a  greater  sum  was  due.  Then,  if  from  what  passed  at  the  time, 
it  could  be  affirmed  to  have  been  a  part  payment  of  a  preexisting 
larger  debt,  it  would  take  the  case  out  of  the  statute ;  but  in  the 
absence  of  such  proof,  a  new  trial  must  be  granted."*  In  Beltzhoo- 
ver  V.  Yewell,  in  Maryland,^  it  not  appearing  that  the  defendant  in 
making  the  payment  in  question,  had  in  his  contemplation  the  items 
against  which  the  statute  had  run,  the  court  could  not  so  apply  the 
payment,  as  to  bring  the  wliole  account  out  of  the  statute.^ 


1  Read  v.  Hurst,  7  Wend.  (N.  Y.),  R.  408. 

'  In  the  former  trial,  the  plaintiff  had  a  verdict,  Vaughn,  B.,  being  of  opinion,  that, 
if  the  jury  should  think  the  payment  applicable  to  die  particular  debt  sued  for,  it  iraa 
sufficient  evidence  of  a  new  promise  to  sustain  the  action.  Tippetts  v.  Heane,  2  Tjnv. 
(Exch.),  R.  772. 

«  Beltehoover  v.  Yewell,  11  Gill  &  Johns.  (Md.),  R.  212. 

*  See  cmte,  Ch.  XIY.  on  Mutual  Accounts.  And  Waters  v.  Thompkins,  2  Crompt., 
Mees.  &  Rose.  (Exch.),  R.  723.  [And  see  antey  §  238.  The  plaintiff  had  an  account 
against  the  defendant,  for  the  payment  of  a  portion  of  which  a  third  person  was  liable 
to  the  defendants.  Within  a  year  before  the  commencement  8f  the  action,  one  of  the 
defendants,  together  with  the  plaintiff  and  such  third  person,  examined  the  plaintiff's 
accoimt,  and  no  objection  was  made  to  any  portion  of  it,  and  the  items  for  which  the 
third  person  was  holden,  were  selected  and  paid  for,  and  credit  was  given  by  the  plain- 
tiff for  the  pa3rmcnt  on  account.  This  was  held  sufficient  to  take  the  case  out  of  the 
statute.  Sanderson  v,  Milton  Stage  Co.  18  Vt.  (3  Wiuhb.  6),  107.  And  where  thd 
creditor  holds  several  notes,  and  the  debtor  makes  a  general  payment  on  aeconnt  of  the 
debt  for  which  they  were  given,  this  implies  a  promise  of  further  payment.    And  if  the 
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§  245.  It  was  held  bj  Lord  Ellenborough,  in  Holmes  v.  Green,^ 
that  in  order  to  take  a  case  out  of  the  statute,  in  an  action  on  a  prom- 
issory note,  it  is  not  sufficient  to  show  a  payment  by  a  joint  maker  of 
the  note  within  six  years,  so  as  to  throw  it  upon  the  defendant  to 
show,  that  the  payment  was  not  made  on  account  of  the  note.  But 
the  question  in  the  case  was  as  to  the  application  of  the  payment.  It 
was  contended,  that  the  payment  must  be  attributed  to  the  claim  in 
question,  unless  it  could  be  shown  by  the  defendant  that  some  other 
account  existed  between  the  parties.  The  learned  judge  said,  '^  there 
would  be  no  such  thing  as  the  statute  of  limitations,  if  this  doctrine 
were  to  prevail :  an  acknowledgment  to  bind  a  partner  ought  to  be 
clear  and  distinct :  this  would  be  an  extravagant  extension  of  the  case 
of  Whitcomb  v.  Whiting." 

§  246.  It  matters  not  to  whom  the  part  payment  may  be  made. 
If  paid  to  an  agent,  or  even  to  a  person  not  authorized  to  receive  it, 
but  appearing  to  be  so,  it  amounts  to  an  acknowledgment.  Thus,  in 
Clarke  v.  Hooper,^  it  was  observed  by  Tindall,  Ch.  J.,  — "In  this 
case  the  statute  of  limitations  has  been  pleaded  to  an  action  on  a 
promissory  note,  and  the  plaintifif  has  proved  payment-  of  principal 
and  interest  within  six  years ;  not  indeed  to  one  who  had  a  rightful 
title  to  receive  it,  but  who  having  letters  of  administration,  would 
appear,  at  least,  to  stand  in  that  situation.    In  the  mind  of  the  party 

debtor  fails  to  direct  to  which  note  the  payment  shaU  be  apptied,  the  creditor  may  apply 
it  to  whicheyer  one  he  pleases,  whereby  the  note  to  which  he  applies  it  wiU  be  taken  out 
of  the  operation  of  the  stafnte ;  but  he  cannot  divide  the  snm  and  appropriate  part  on 
each  note  so  as  to  take  them  all  out  of  the  statute.  Ayer  v.  Hawkins,  19  Vt.  (4 
Washb.),  26.  But  in  Bum  v.  Bolton  (15  Law  Jour.  (n.  b.)  C.  B.  97),  Tindal,  C.  J., 
said,  that,  **  if  two  admitted  demands  were  due  at  the  time  of  the  part  payment,  so  that 
it  was  doubtful  to  which  demand  the  payment  applied ;  such  a  payment  would  not  take 
either  demand  out  of  the  statute."  And  see  Burr  v.  Burr,  26  Penn.  St  284 ;  Armis- 
tead  V.  Brooks,  18  Ark.  521.  If  there  are  three  notes,  two  of  which  are  barred,  and  a 
sum  of  money  be  paid  on  account  of  interest  generally,  but  less  than  the  amount  of 
interest  due  on  the  note  not  barted,  the  payment  wiU  prevent  the  running  of  the  statute 
on  the  latter  note.  Kash  v.  Hodgson,  31  Eng.  Law  &  Eq.  555.  But  if  applied  on  the 
others,  it  will  not  take  them  out  of  the  statute.  Fond  v.  Williams,  1  Gray  (Mass.), 
630.] 

1  Holmes  v.  Green,  1  Stark.  R.  488. 

'  Clarke  v.  Hooper,  1  Bing.  R.  480 ;  see  also,  Megginson  v.  Harper,  4  Tyrw.  (Ex.), 
R.  94,  in  which  the  decision  was  upon  the  like  ground;  and  also.  Pease  v.. Hirst,  10 
Bam.  &,  Ores.  R.  122,  and  21  Eng.  Com.  Law  R.  38.  [And  see  post,  ^  269.  It  seems 
that  since  the  Stat.  9  Greo.  IV.  c.  14,  an  acknowledgment  made  to  a  stranger  wobld  not 
be  snffident.    Grenfoll  v.  Girdleston,  2  Y.  &  Coll.  662.] 
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paying,  such  a  pajmeni;  most  have  been  a  direct  acknowledgment  and 
admission  of  the  debt,  and  is  the  same  thing,  in  effect,  as  if  he  had 
written  in  a  letter  to  a  third  person  that  he  still  owed  the  sum  in 
question." 

§  247.  If  it  be  agreed  between  debtor  and  creditor,  that  the  latter 
shall  receire  goods  in  reduction  of  his  demand,  the  delivery  of  the 
goods  operates  as  a  partial  payment.^  But  where  the  goods  are  to  be 
sold,  and  the  proceeds  appropriated  in  part  extinguishment  of  the 
debt,  the  goods  must  be  sold,  and  credit  ^ven  for  the  proceeds  in  a 
reasonable  time.  Where  the  maker  of  a  promissory  note  delivered 
goods  to  the  holder  to  be  sold,  and  the  proceeds  appropriated  towards 
the  payment  of  the  note  —  it  was  held,  that  if  such  sale  is  made  and 
the  proceeds  indorsed  upon  the  note,  within  a  reasonable  time,  it  is  to 
be  considered,  in  reference  to  the  statute  of  limitations,  as  a  payment 
made  by  the  maker's  order.  But  if  the  holder,  without  any  assent 
on  the  part  of  the  maker,  or  any  notice  to  him,  makes  the  sale  and 
indorsement  after  a  reasonable  time  has  elapsed,  it  will  not  take  the 
note  out  of  the  statute.^  So,  in  an  action  upon  a  note  payable  more 
than  six  years  before  the  commencement  of  tiie  suit,  it  was  held,  that 
where  the  defendant  had  delivered  another  note  to  the  plaintiff  ^'  to 
collect  the  same,  and  apply  the  proceeds  to  the  payment  of  the  note 
in  suit,'' and  the  plaintiff  had  accepted  it,  that  he  was  found  to  comply 
with  these  directions ;  and  that  as  soon  as  he  collected  the  money 
upon  it,  he  was  obliged  to  consider  it  a  payment  of  so  much  of  the 
note  in  suit ;  and  that  proof  of  a  payment  on  the  collateral  note 
would  operate  as  proof  of  payment  of  the  same  sum  on  the  note  in 
suit.  But  in  such  case,  if  the  plaintiff  has  not  used  that  reasonable 
diligence  which  the  law  requires,  to  collect  the  collateral  note,  and 
the  payments  have  been  made  later  than  they  should  have  been,  they 
cannot  be  conaidered  as  made  by  order  of  the  defendant.^ 


1  Hooper  v.  SteTens,  4  Adol.  &  £U.  K.  71 ;  Hart  v,  Nash,  2  Cromp.  Mees.  &,  Welsb. 
(Exch.),  B.  337 ;  [Sibley  v.  Lambert,  30  Me.  253]. 

2  Porter  v.  Blood,  ^  Pick.  (Maas.),  R.  54. 

•  Haven  v.  Hathaway,  2  App.  (Me.),  R.  345,  recognizing  Porter  v.  Blood,  supra. 
[So,  a  bill  of  exchange,  delivered  on  account  of  a  laiger  snm  due  with  interest  to  pay 
part,  will  take  the  remainder  ont  of  the  statute,  from  the  time  of  the  delivery,  though 
the  bill  at  maturity  be  dishonored.  Tumey  r.  Dedwell,  24  Eng.  Law  &  Eq.  92.  And 
the  maintenance  of  a  child  was  hold  part  payment  of  a  note,  the  amount  having  been 
indorsed  by  the  mother  on  ^e  note  In  lieu  of  interest.    Badger  v.  Arch,  28  Eng.  Law 
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&  £q.  464.  Bat  it  was  ncenily  held,  in  Alabama,  tbat  the  deposit,  by  the  maker  of  a 
promissory  note,  with  the  assent  Of  sureties,  of  cotton,  with  the  agreement  that  its  pro- 
ceeds when  sold  should  be  applied  in  payment  of  the  note,  did  not  withdraw  the  note 
from  the  operation  of  the  statute  of  limitations,  although  the  cotton  was  sold  and  the 
proceeds  appli^  in  payment,  after  the  maturity  of  the  note,  and  within  six  years  before 
the  commencement  of  suit.    Lyon  v.  State  Bank,  12  Ala.  508.] 

A  partial  payment  on  a  witnessed  note  takes  the  note  out  of  the  statute  for  twenty 
years  from  the  time  of  the  payment.    Estes  v,  Blake  (30  Me.),  17  Shep.  164. 

Whether  the  part  payment,  or  an  acknowledgment,  will  take  a  bond  out  of  the  stat- 
ute, the  anthoritiee  do  not  agree.  TMis,  where  the  obligor  of  a  bond,  with  a  full  knowl- 
edge of  bis  legal  rights,  admits  his  liability  after  the  bond  is  barred,  the  admission  re- 
yives  the  obligation.  Tillet  v.  Commonwealth,  9  B.  Mon.  (Ken.),  438.  So  the  pay- 
ment of  interest  on  a  bond  by  one  of  the  sureties  before  the  statute  of  limitations 
attaches,  takes  the  debt  oat  of  thg  operation  of  the  statute.  (McBride,  J.,  fi89enttente.) 
Crage  v.  CaUaway,  &c.  12  Mis.  A.  See  also,  Amistead  v.  Brook,  18  Ark.  521.  But 
in  Alabama  it  has  been  held,  that  a  Terbal  acknowledgment  by  the  obligor  will  not  pre- ' 
yent  the  statute  from*  running  against  a  bond,  nor  reviye  the  remedy  after  the  statute 
has  become  a  bar.    Crawford  v.  Childress,  1  Ala.  (n.  s.),  482. 

The  replication  of  a  new  promise  to  a  plea  of  the  statute  of  limitations  in  a  suit  on 
a  former  judgment,  is  bad ;  such  a  replication  is  good  only  in  actions  on  promises. 
Taylor  v.  Spicey,  11  Ired.  (N.  C.),  427.  But  in  Carshore  v.  Huyck,  6  Barb.  (N.  Y.), 
583,  the  court  fblt  bound  to  sustain  such  a  replication  to  a  plea  of  the  statute  in  an 
action  on  a  justice's  judgmmt,  for  realons  peculiar  to  the  law  of  New  York,  as  appear 
by  the  following  extract  from  the  opinion  of  Harris,  J. :  "  The  principal,  and,  I  think, 
the  only  question  in  this  case,  is  whethe^  after  a  justice's  judgment  has  become  barred 
by  the  statute  of  limitations,  it  will  be  so  revived  by  a  new  promise  of  payment  a^  that 
an  action  of  debt  may  be  maintained  upon  it  *  .  .  The  plaintifib  maintain  the 
affirmative  of  the  proposition.  .  .  .  The  defendant  contends  that  a  promise  to 
pay  a  judgment  cannot  entitle  the  plaintiff  in  that  judgment  to  maintain  an  action  upon 
it,  as  a  subsisting  cause  of  action ;  that  a  judgment  once  barred  by  the  statute  of  limi- 
tations cannot  have  its  vitality  restored  by  a  new  promise  to  pay.  The  question  is  not 
without  its  difficulty,  and  neither  party  is  without  eminent  authority  to  sustain  his  posi- 
tion. It  seems,  however,  to  be  settled  against  the  defendant  in  this  State.  Upon  a  full 
examination  of  the  cases  in  which  the  subject  has  been  discussed,  I  am  satisfied,  that,  at 
least  in  this  State,  the  doctrine  is  too  firmly  established  to  be  again  unsettied,  that  when 
the  operation  of  Hie  statute  of  limitations  i8#voidcd  by  a  new  promise,  the  old  demand, 
and  not  the  new  pron^,  is  to  be  the  foundation  of  the  action.  I  confess,  that,  were  I 
at  liberty  to  reason  upon  the  question,  the  inclination  of  my  mind  would  be  to  the  other 
side  of  the  question.  The  doctrine  rests  for  its  support  upon  a  distinction  between  the 
cause  of  action  itself  and  the  remedy.  The  distinction  is  too  thin  and  subtie  to  be  re- 
ceived with  satis&ction.  An  existing  continuing  cause  of  action,  without  any  remedy 
to  enforce  it,  is,  to  my  mind,  a  mere  abstraction.  To  say  that  a  man  has  a  cause  of 
action  left,  after  he  has  lost,  by  the  operation  of  the  statute,  his  remedy  upon  it,  seems 
to  me  little  less  absurd  than  to  say,  I  still  have  my  property  after  I  have  actually  lost  it. 
If  a  debtor  obtain  a  discharge  under  an  insolvent  act,  a  subsequent  promise  to  pay  the 
debt  is  regarded  as  a  new  contract,  supported,  it  is  true,  by  the  preexisting  moral  obliga- 
tion, as  a  consideration  for  the  new  promise,  but  to  be  enforced  as  a  new  contract,  and, 
like  every  other  contract,  according  to  its  own  terms.  The  reasonableness  of  this  doc- 
trine is  much  more  manifest,  at  least  to  my  mind,  than  that  which  has  been  established 
in  this  State  in  respect  to  the  revival  of  debts  barred  by  the  statute  of  limitations.  The 
best  defence  of  the  latter  doctrine  with  which  I  have  met,  is  contained  in  the  opinion  of 
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Mr.  Justice  Marcy,  in  Dean  v.  Hewett  (5  Wend.  257).  His  argument  is,  that  the  new 
promise  rebuts  the  presumption  of  payment  upon  which  the  statifte  of  limitations  pro- 
ceeds, and  has  the  same  effect  in  keeping;  alive  the  remedy,  whether  made  before  or  after 
the  statute  attaches.  I  am  unable  to  perceive  the  conclusiveness  of  this  reasoning,  in 
the  one  case,  the  new  promise,  made  before  the  statute  has  {Hirred  the  debt,  amsts  its 
course,  and  a  new  starting  point  is  made,  from  which  it  again  commences  to  ran.  It 
cannot  be  said,  in  that  case,  that  the  new  promise  revives  the  debt,  for  it  never  was 
extinct.  But  when  the  statute  has  once  attached,  the  debt  is  in  fact,  however  it  may  be 
in  theory,  extinct.  It  has  lost  all  its  vitality.  If,  afterwards,  it  has  any  '  legal  use  or 
validity,'  it  is  through  the  reanimating  principle^of  the  new  promise.  And  it  is  only 
useful  for  this  purpose,  as  fnmishing,  by  virtue  of  its  continuing  moral  obligation,  a 
sufficient  consideration  for  the  promise."  And  upon  these  grounds  the  court  saw  no 
reason  why  a  new  promise  should  not  revive  a  judgment  as  well  as  a  promissory  note. 

In  Ohio,  an  acknowledgment  of  a  debt,  or  part  pyvnent,  or  promise  to  pay  after  the 
debt  has  been  barred  by  statute,  will  not  remve  the  debt.  Hill  v.  Henry,  17  Ohio,  9. 
And  see  Appendix,  CXXIL  And  some  of  the  cases  in  other  States  would  seem  to 
recognize  the  distinction.  "  The  general  rule,  as  I  now  consider  it  settled,"  says  Shaw, 
C.  J.,  in  giving  the  judgment  of  the  court,  in  Sigoumey  v.  Drury,  "  is  that  to  avoid  the 
operation  of  the  statute,  it  must  be  shown  that  the  defendant  promised  within  six  years 
next  before  the  commencement  of  the  suit,  and  if  it  appear  that  more  than  six  years 
'  have  elapsed  since  the  making  of  the  original  promise,  or  since  the  cause  of  action 
thereon  accrued,  it  must  appear  that  the  defendant  has  made  a  new  promise  to  pay 
within  the  six  years."  14  Pick.  (Mass.),  387.  See  also,  Deshler  u,  Cabiness,  10  Ala. 
959 ;  Davidson  v.  Morris,  5  S.  &  M.  (Miss.),  564 ;  Van  Keuren  v,  Parmelee,  2  Comst. 
(N.  Y.),  523,  dted  in  note  to  ^  260,  post;  Carshore  v.  Huyck,  6  Barb.  (N.  Y.),  Sup. 
Ct.  583,  cited  supra;  Peyton  v.  Minor,  11  S.  &  M.  (Miss.),  148;  Brewster  t;.  Harde- 
man, Dudley  (Ala.),  138;  Mason  v.  Howell,  14  Ark.  199;  Esselstyn  v.  Weeks,  2 
Kernan  (N.  Y.),  635;  Deloach  v.  Turner,  7  Rich.  (S.  C),  Law,  143;  Shacklefoid  v, 
Douglass,  31  Miss.  (2  Geoxge),  95 ;  Briscoe  v.  Anketell,  28  Miss.  (6  Gush.),  361.  But 
other  cases  hold,  or  seem  to  imply,  that  there  is  nothing  in  the  distinction.  Wheelock 
».  Doolittle,  18  Vt.  440;  Carlton  v.  Ludlow,  1  Wms.  (Vt.),  496;  Trustees,  &c.  r. 
Osgood,  8  Shep.  (Me.),  176;  Watson  v.  Bobinson,  5  Ired.  (N.  C),  341 ;  Coles  v,  Eel- 
sey,  2  Texas,  501 ;  Hunter  v.  Starkes,  8  Humph.  (Tenn.)»  656.  And  in  Farley  v. 
Kustenbader,  3  Ban*  (Penn.),  418,  it  is  made  a  question,  whether  a  new  promise,  be- 
fore the  statute  has  run,  is  supported  by  a  sufficient  consideration.  And  Case  v.  Cnsh- 
man,  1  Barr  (Penn.),  246,  was  cited  as  anMuthority.  But  in  Hazzelbacker  v.  Reeves, 
9  Barr  (Penn.),  258,  Case  v.  Cnshman  was  overruled,  and  it  ^as  held,  that  a  new 
promise  before  the  statute  has  run  is  supported  by  a  sufficient  consideration. 

The  cases,  also,  difiler  in  the  efiect  of  a  promise  not  to  take  advantage  of  the  statute 
of  limitations.  It  was  held  to  be  equivalent  to  an  acknowledgment  in  Burton  v.  Ste- 
vens, 24  Vt.  (1  Deane),  131 ;  Noyes  ».  Hall,  28  Vt.  (2  Wms.),  645 ;  Steams  v.  Stearns, 
—  Vt.  Jan.  1860;  and  in  Webber  v.  President,  &c,  of  Williams  College,  23  Pick. 
(Mass.),  302.  And  see  also,  Emmons  v.  Hayward,  6  Cush.  (Mass.),  501,  cited  ante, 
note  to  ^  115;  and  Rackham  v.  Marriott,  37  Eng.  Law  &  Eq.  460.  Otherwise  in 
Maine,  Warren  v.  Walker,  10  Shep.  (Me.),  453.  And  in  Pennsylvania  and  Maryland, 
Marseilles  v,  Kenton,  17  Penn.  St  238 ;  Stockett  t;.  Sasscer,  8  Md.  374.  But  such  an 
agreement  will  preclude  the  defendant  from  pleading  the  statute.  As  a  covenant  not  to 
sue  is  tantamount  to  a  release  of  the  claim,  so  an  agreement  not  to  defend  a  particular 
ground  is  tantamount  to  a  release  of  all  benefit  to  be  derived  from  that  ground.  Ibid. 
And  see  Hodgdon  v.  Chase,  29  Me.  (16  Shep.),  47.  And  so  is  the  law  of  France. 
**  Prescription  cannot  be  renounced  in  advance,  but  only  after  it  is  acquired,"  Code  Civil 
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ExpUqu^,  Art  2220.  If  pieBcription  conld  be  renoanced  before  it  is  acquired,  it  is  there 
said,  a  renunciation  may  become  a  formal  part  of  every  contract,  and  thus  the  object  of 
the  law  would  be  completely  frustrated.  Ibid.  Note.  It  seems  that  an  action  will  lie 
for  the  breach  of  an  agreement  not  to  take  advantage  of  the  statute.  East  India  Co. 
V.  Paul,  1  Eng.  Law  &  Eq.  44 ;  Bank  of  Fenn  o.  Hill,  10  Humph.  (Tenn.),  176.  In 
Hodgdon  v.  Chase,  32  Me.  (2  Bed.),  169,  it  was,  however,  expressly  held,  that  an 
action  would  not  lie  in  snch  a  case,  as  it  would  render  the  statute  inoperative.] 
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CHAPTER   XXIII. 

ACKNOWLEDGMENT  BY  ONE  OP  SEVERAL  CaCONTRACTORS. 

§  248.  As  a  general  rule,  it  is  well  settled,  that,  if  several  persons, 
whether  regular  copartners  in  trade  or  not,  be  jointly  indebted,  {he 
unambigaous  and  unqualified  acknowledgment  of  one  of  them,  owing 
to  the  community  of  interest  and  design  between  them,  and  the  con- 
sequent implied  authority  which  one  has  to  bind  his  co-contractor  or 
co-contractors,  will  avoid  the  bar  of  the  statute  as  to  all.  The  doc- 
trine is  stated  by  Lord  Ellenborough  to  have  had  it8u>rigin  with  the 
case  of  Whitcomb  v.  Whiting,^  decided  in  the  King's  Bench  in  1781.* 


1  Whitcomb  o.  Whiting,  2  X>oiig.  R.  652. 

^  Much  of  the  aignment,  says  Emeiy,  J.,  in  giring  the  opinion  of  the  court,  in  Pike 
V.  Warren,  in  Maine  (3  Shep.  Me.  R.  399),  in  behalf  of  the  defendant,  has  been  devoted 
to  assailing  the  decision  of  Whitcomb  v.  Whiting ;  and  a  similar  attack,  he  said,  was 
made  upon  the  law  of  this  case  in  Atkins  v,  Tredgold  (2  Bamw.  &  Cress.  R.  23) ;  and 
he  adds,  that  it  is  a  little  curious,  that,  in  Ferfaam  v.  Raynal  (2  Bing.  R.  306,  as  re- 
ported in  9  £ng.  Com.  Law  R.  413),  the  authority  of  Whitcomb  v.  Whiting  is  rein- 
stated, and  held  to  contain  sound  doctrine,  so  fiur  that  an  acknowledgment  within  six 
years,  by  one  of  two  makers  of  a  joint  and  several  note,  revives  the  debt  agaiust  both, 
though  the  other  had  signed  the  note  as  surety.  In  Ferham  v,  Rltynal,  referred  to  by 
the  learned  judge,  it  appears  that  Chief  Justice  Best  says,  that  two  of  the  judges,  in 
Atkins  V,  Tredgold,  have  thrown  out  dieta  impugning  the  authority  of  Whitcomb  v. 
Whiting ;  but  the  expressions  are  only  dicta,  and  the  two  other  judges  abstain  from  say- 
ing any  thing  to  the  same  efiect.  He  also  says,  that  it  is  important  to  look  to  what 
Abbott,  Ch.  J.,  told  the  jury,  namely :  "  If  they  thought  that  the  payments  made  by 
Robert  Tredgold  were  made  by  him  in  his  character  of  executor,  they  should  find  for 
the  plaintifiB  on  those  counts.  If,  however,  they  thought  the  payments  made  by  him  on 
his  own  account,  as  the  joint  maker  of  the  notes,  then  they  were  to  find  for  the  defend- 
ants." So  that,  at  that  time,  says  Chief  Justice  Best,  he  (Abbott,  Ch.  J.),  thought  the 
doctrine  in  Whitcomb  v.  Whiting  correct,  because  he  chaiged  the  jury  in  conformity 
therewith.  Best,  Ch.  J.,  then  states,  that  Lord  Ellenborough  and  Bayley,  J.,  express 
approbation,  and  admit  the  authority,  of  Whitcomb  t;.  Whiting,  in  Brandram  v,  Whar- 
ton (1  Bam.  &  Aid.  R.  458).  It  seems,  therefore,  he  continues,  that  the  decision  in 
Whitcomb  v.  Whitiog  rests  on  the  same  principle  as  decisions  with  respect  to  admis- 
sions by  one  of  several  persons  concerned  in  other  instances ;  that  we  should  create  an 
anomaly  by  departing  from  it ;  and  that  it  has  been  confirmed  in  many  cases,  and  not 
shaken  by  any  authority.    In  reply  to  doubts  expressed  as  to  the  authority  of  Whit- 
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In  that  case,  there  was  a  partial  payment  made  by  one  of  several 
promisors  on  a  joint  and  several  promissory  note,  executed  by  the  de- 
fendant and  three  others ;  and  the  proof  of  such  payment,  it  was 
held,  took  the  case  out  of  the  statute,  as  regarded  the  defendant. 
Baron  Hotham  considering  it  sufiScient  to  take  the  case  out  of  the 
statute,  and  so  was  binding  upon  the  defendant,  a  verdict  was  found 
for  the  plaintiff.  Upon  motion  for  a  new  trial.  Lord  Mansfield  said : 
*^  Payment  by  one  is  payment  for  all,  the  one  acting  virtually  as  agent 
for  the  rest ;  and,  in  the  same  manner,  an  admission  by  one  is  an  ad- 


oomb  p.  Whiting,  by  Shaw,  Ch.  J.,  in  Sigoiumey  v.  Dnuy,  in  the  Sapreme  Court  of 
Mamachnsetts  (14  Pick.  B.  387),  Whitman,  Ch.  J.,  in  giving  the  opinion  of  the  Su- 
preme Court,  in  Maine,  in  Dinsmore  v.  Dinsmore,  8  Shep.  (Me.),  R.  438,  sajs :  "His 
doubts  would  seem  to  have  been  suggested  by  what  fell  from  Mr.  Justice  Bayley,  in 
Atkins  V.  Tredgold,  2  Bam.  &  Cress.  R.  23.  That  cause,  however,  was  not  decided  on 
any  such  ground;  and  the  language  of  the  learned  judge  was  an  oUier  dictum.  The 
question  there  was,  whether  a  payment  of  interest,  by  a  surviving  co-promisor,  revived 
a  debt  against  the  executors  of  the  deceased  promisors ;  and  it  teas  held,  that  it  did  not, 
as  the  death  of  one  rendered  the  contract  several  against  the  survivor."  [But  see  pott, 
\  260,  note.] 

In  a  number  of  instances,  it  has  been  asserted  that  Whitcomb  r.  Whiting  was  con- 
trary to  the  authority  of  Bland  r.  Haselrig  (2  Ventris,  R.  152).  In  White  v.  Hale,  in 
Massachusetts  (3  fick.  R.  293),  Chief  Justice  Parker,  in  giving  the  opinion  of  the 
court,  said,  that  the  case  in  Ventris  was  against  four,  all  of  whom  pleaded  the  statute, 
and  the  jury  found  fhat,  where  one  promised  within  six  years,  there  can  be  no  judgment 
agaimt  him.  This  is  because  the  verdict  does  not  pursue  the  issue.  The  fault  was  in 
not  considering  the  promise  of  one  binding  upon  all.  This  is  explained  in  a  note  to  the 
case  cited  from  Douglas  (Whitcomb  v.  Whiting).  Chief  Justice  Best,  in  Perham  r. 
Raynall  (2  Bing.  R.  306,  supra),  says.  Bland  v.  Haselrig  ought  not  to  have  weight,  for 
one  of  the  judges  difl^d,  and  other  circumstances  show  it  to  be  a  case  of  no  authority. 
As  is  well  observed,  he  says  of  this  case,  by  Lord  Qlenbervie,  who  is  now  authority,  in 
a  note  to  his  own  report  of  Whitcomb  v.  Whiting,  it  *'  may  be  explained  on  the  manner 
of  the  finding;  for,  as  the  plea  yns  joint,  and  the  replication  must  have  alleged  a  joint 
undertaking,  the  verdict  did  not  find  what  the  plaintiff  had  bound  himself  to  prove." 
Pollexfen,  Ch.  J.,  and  Powell  and  Rokeby,  Js.,  were  of  opinion  that  the  plaintiff  could 
not  have  judgment.  Yentris  inclined  to  the  contrary.  He  considered  it  as  a  promise, 
which  the  case  in  Carthew  shows  it  was  not.  But  the  Chief  Justice  seemed  of  opinion, 
"if  the  promise  were  renewed  within  six  years,  yet,  if  not  upon  a  new  consideration, 
the  action  will  lie  against  him,  that  he  promised  alone."  "  Sed  qucere,  for  the  common 
practice  is,  upon  the  plea  of  the  statute  of  limitations,  to  prove  only  a  renewing  of  the 
promise,  without  any  further  consideration ;  but  the  barely  owning  the  debt  is  not  suffi- 
cient" That  case,  says  Best,  Ch.  J.,  cannot  be  consideied  law  at  present ;  and,  with 
deference  to  Pollexfen,  a  moral  obligation  to  pay  the  debt  was  a  sufficient  consideration 
for  the  promise.  The  decision,  therefore,  was  erroneous,  except  that  the  verdict  found 
prednded  any  other  judgment.  But  Judge  Story  thinks  it  very  doubtful,  upon  a  criti- 
cal examination  of  the  report,  whether  the  opinion  of  the  court,  or  of  any  of  the  judges, 
proceeded  solely  upon  such  a  ground.    Story  on  Partnership,  463  (note). 
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mission  bj.all ;  and  the  law  raises  a  promise  to  pay  when  the  debt  is 
admitted  to  be  due."  In  a  modem  case,  in  England,  the  law  is  thus 
laid  down  by  Lord  Chief  Justice  Tenterden :  ^'  I  am  of  opinion  that 
a  part  payment  by  one  is  an  admission  by  both  that  the  note  is  unsat- 
isfied, and  that  it  operates  as  a  promise  by  both  to  pay  according  to 
the  nature  of  the  instrument."  Holroyd,  J.,  in  the  same  case,  refer- 
ring to  the  part  payment  on  the  note  in  question,  considered  that  it 
was  made  by  B,  as  the  agent,  and  by  the  authority,  of  the  other  joint 
and  several  promisors,  and  was  therefore  an  admission,  by  the  latter, 
that  the  sum  remaining  due  on  the  note  was  an  essting  debt,  and  it 
operated  as  a  fresh  promise  by  him  to  pay  the  same.^  In  this  coun- 
try, the  proposition  is  broadly  stated  judicially :  ^^  It  is  very  clear, 
that,  if  several  persons,  whether  in  partnership  or  not,  are  jointly  in- 
debted,  the  explicit  acknowledgment  of  one  of  them,  who  is  still  lia- 
ble himself,  of  the  existing  indebtedness,  or  a  new  promise  by  him, 
will  take  the  case  out  of  the  statute  as  to  all."  ^  Lord  Chancellor 
Brougham  recognized,  in  the  most  expUcit  manner,  the  authority  of 
Whitcomb  v.  Whiting,  in  Pritchard  v.  Draper,^  and,  in  reference  to 
it,  asserted :  ^'  Before  Lord  Tenterden's  act,  if  two  persons  made  a 
joint  promissory  note,  and  six  years  ran  before  an  action  was  brought, 
an  acknowledgment  of  liability  by  one  of  those  persons  was  sufficient 
to  take  the  case  out  of  the  statute  of  limitations,  although  made 
respecting  a  fact  which  took  place  long  after  the  connection  of  the 
parties  had  ceased."  And  so  firmly  settied,  he  said,  was  the  law  on 
this  point,  that,  to  alter  it,  an  express  clause  had  been  inserted  in 
Lord  Tenterden's  act.  Independent  of  the  enactment  in  Massachu- 
setts (that,  if  there  be  two  or  more  joint  contractors,  no  one  of  them 
shall  lose  the  benefit  of  the  limitation  act,  so  as  to  be  chargeable  by 


1  Burleigh,  Ex'r,  v.  Stott,  8  Bam.  &  Gresa.  R.  36.  See  also,  other  English  cases : 
Clarke  v.  Hooper,  10  Bing.  B.  480;  Pease  o.  Hirst,  10  Bam.  &  Cress.  B.  122 ;  Man- 
derston  v.  Robertson,  4  Man.  &  Ryl.  R.  410 ;  Channel  v,  Ditchbum,  5  Mees.  &  Welsh. 
(Ex.),  R.  494. 

^  Mellen,  Ch.  J.,  In  delivering  the  opinion  of  the  court,  in  QetcheU  v.  Head,  7  Greenl. 
(Me.),  R.  26.  See  also,  Clementson  v.  Williams,  8  Cranch  (U.  S.),  R.  72;  Pike  r. 
Warren,  3  Shep.  (Me.),  R.  390 ;  Dinsmore  v.  Dinsmore,  d  id.  433 ;  Smith  v,  Ludlow, 
6  Johns.  (N.  Y.),  R.  267 ;  Johnson  t;.  Beardsley,  15  id.  3;  Beitz  v.  Fuller,  1  M'Cord 
(S.  C),  R.  541 ;  Sigoumey  v.  Drury,  14  Pick.  (Mass.),  R.  387;  White  v.  Hale,  3  id. 
291 ;  Sigoumey  t^.  Wetherell,  6  Met.  (Mass.),  R.  533 ;  Shelton  r.  Cocke,  3  Monf. 
(Va.),  R.  191 ;  Story  on  Part  160. 

"  Pritchard  v.  Draper,  1  Russ.  &  Mykie,  Ch.  R.  191. 
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reason  only  of  any  payment  made  by  any  other  of  them),  where  a 
minor  makes  a  payment  on  a  joint  note  ^ven  by  him  and  an  adult, 
and,  after  he  comes  of  age,  makes  an  oral  promise  to  pay  the  balance, 
he  thereby  so  ratifies  his  former  payment  that  it  will  take  the  note  out 
of  the  statute,  both  as  to  himself  and  as  to  the  adult.^  Chief  Justice 
Shaw,  it  is  true,  in  Sigoumey  v,  Drury,^  in  the  course  of  his  reason- 
ing, has  suggested  that,  if  the  admission  were  merely  oraly  or  after 
the  six  years  had  elapsed^  so  that  the  statute  had  become  a  bar,  it 
would  deserve  consideration  whether  it  should  be  allowed  to  revive 
the  promise  against  both,  and  seems  to  be  inclined  to  think  it  would 
not;  but  reserves  himself  for  the  consideration  of  those  questions 
when  they  shall  require  a  decision.^ 

§  249.  Whether  the  contract  be  joint,  or  joint  and  several,  makes 
no  diflFerence,  for  there  may  be  a  joint  debt,  though  there  is  a  several 
promise  by  each  to  pay  it.*  But  it  is  as  much  necessary  to  show  that 
the  party  making  the  promise,  though  he  is  not  sued,  nor  his  liability 
denied,  is  a  co-contractor,  as  it  would  be  if  he  were  a  party  to  the 
action.^  Though  one  of  the  promisors  of  a  joint  and  several  promis- 
sory note  is  designated  ad  principal,  and  the  others  as  sureties j  the 
designation,  in  the  words  of  Chief  Justice  Shaw,  "  is  rather  intended 
to  indicate  the  relation  in  which  the  promisors  stand  to  each  other, 
than  to  affect  their  obligation  to  the  promisee.  It  is  intended  to  ena- 
ble the  surety  to  have  his  remedy  over,  if  called  on  to  pay  and  to  pro- 
tect him  from  a  claim  for  contribution,  if  the  payment  is  made  by  the 
principal."*  In  an  action  of  assumpsit  upon  a  promissory  note  signed 
by  J.  E.,  one  of  the  defendants,  as  principal,  and  S.  W.,  the  other 


*  Tierce  v.  Toby,  5  Met.  (Mass.),  R.  168. 

*  14  Pick.  (Mass.),  K.  387.  And  see  opinion  of  Brooke,  J.,  in  Farmers  Bank  v\ 
Clarke,  4  Leigh  (Va.),  R.  603. 

*  Prom  which  Whitman,  Ch.  J.,  in  Dinsmore  v,  Dinsmore,  8  Shep.  (Me.),  R.  438, 
expressly  dissented. 

*  Burleigh  v,  Stott,  8  Bam.  &  Cress.  R.  36,  and  15  £ng.  Com.  Law  R.  151.  When 
sererol  persons  are  bound  by  a  joint,  or  joint  and  several  obligation,  the  unqualified  re- 
lease of  one  of  the  obligors  will  operate  as  a  discharge  to  all  of  them.  Bronson  v.  Pitz- 
hugh,  1  Hill  (N.  T.),  R.  185 ;  but  where  the  obligors  are  bound  only  severally,  the  case 
does  not  come  within  the  rule,  and  the  release  of  one  will  not  discharge  the  rest.  Bank 
of  Poughkeepsie  v.  Ibbotsom,  id.  461.  And  see  2  Saund.  R.  574;  Bac.  Abr.  T.  Release 
(O.),  /th  Lond.  ed. 

*  Wylde  V,  Porter,  1  Adol.  &  Ell.  R.  742,  and  20  Com.  Law  R.  196. 

*  Sigomrney  v.  Drury,  14  Pick.  (Mass.),  R.  387. 
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defendant  as  surety,  payable  to  the  plaintiff's  testator  on  demand 
urith  interest;  the  defence  was,  that  as  twenty  years  had  elapsed, 
after  the  date  of  the  note,  before  the  commencement  of  the  action, 
the  legal  presumption  was,  that  it  had  been  paid.  A  payment  of  fifly 
dollars  the  court  held  to  be  equivalent  to  an  express  acknowledgment 
of  an  existing  debt,  and  that  the  principal  and  surety  stood  upon  the 
same  footing.  The  contract,  the  court  said,  being  proved,  the  admis- 
sion of  one  was  the  admission  of  both.  But  if  tiiere  had  been  any 
proof  of  collusion  between  the  creditor  and  the  principal,  to  throw  the 
debt  on  the  surety,  and  to  deprive  him  of  his  indemnity,  without  doubt 
he  would  be  entitled  to  relief.^  Another  ground  of  defence  in  behalf 
of  the  surety,  was  the  long  delay  of  the  creditor  to  proceed  against 
the  principal,  untiT  the  latter  became  insolvent.  And  it  was  argued, 
that  the  prolongation  of  credit  had  been  the  means  of  depriving  the 
surety  of  his  indemnity,  and  ought,  therefore,  to  absolve  him  from 
liability.  But  the  court  considered  the  principle  well  settled,  that  the 
mere  delay  of  the  creditor  to  proceed  against  the  principal,  was  not  suffi- 
cient to  discharge  the  surety ;  and  that,  in  the  cases  cited  by  the  de- 
fendant's q|unsel,^  it  appeared,  that  the  creditor  was  requested  by  the 
surety  to  proceed  against  the  principal.^  Most  of  the  English  cases 
upon  the  subject  were  those  of  sureties.  In  Perham  t;.  Baynal,^  an 
acknowledgment  of  one  of  two  makers  of  a  joint  and  several  promis- 
sory note,  was  held  sufficient  to  avoid  the  statute  as  against  the  other, 
although  the  other  had  made  no  acknowledgment  within  six  years, 
and  had  signed  the  note  only  as  surety.^  One  N.,  having  applied  to 
D.  for  a  loan  of  £300,  a  certain  sum  on  mortgage,  D.,  doubting  the 
sufficiency  of  the  security,  refused  to  advance  it  without  having,  in 
addition,  a  joint  and  several  promissory  note  for  £50,  from  N.  and 
one  F.,  payable  on  demand.  The  note  and  mortgage  were  accord- 
ingly gi^on,  the  latter  containing  a  covenant  by  N.  to  pay  the  sum  of 
£300,  and  interest,  at  5  per  cent.  Several  half-yearly  payments  of 
of  £7  10a.  each,  for  interest,  having  been  made  by  N. :    It  was  held, 


1  When  cases  of  fraud  appear,  thej  wiU  be  determined  by  their  own  circamstanoM. 
Per  Lord  Mansfield,  in  Whitcomb  v.  Whiting,  supra, 

2  Pain  V.  Packard,  13  Johns.  (N.  Y.),  R.  174;  King  v.  Baldwin,  17  id.  390. 

*  Hnnt  V.  Bridgham,  2  Pick.  (Mass.),  R.  581. 

*  Perham  v.  Raynal,  9  Moore,  R.  566 ;  and  3  Bing.  R.  306 ;  and  15  Eng.  Com.  Lav 
R.  413. 

^  See  also,  Evans's  Pothier,  413. 
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in  an  action  against  F.  on  the  note,  that  such  payments  by  N.  kept 
ail  the  securities  alive,  and  prevented  the  operation  of  the  statute  as 
to  the  note.^  Why  should  the  cirenmstance  that  on^  of  the  co-con- 
tractors is  a  surety,  asks  Chief  Justice  Shaw,  make  any  difference  ? 
**  If  the  holder  gives  no  new  credit  to  tiie  principal,  it  is  always  in 
the  power  of  the  surety  to  inquire  and  ascertain  whether  the  debt  is 
paid,  and  if  not  satisfied  to  let  the  note  remain  unpaid,  he  may  pay 
it,  and  caQ  on  his  principal  for  reimbursement.  But  if  he  be  content 
to  lie  by,  and  make  no  inquiry,  where  is  the  hardship  ia  caJling  upon 
him  to  perform  the  contract  which  he  has  made  ?  When  a  note  is 
^ven  with  a  surety,  it  indicates  that  the  promisee  wishes  and  means 
to  have  security ;  it  indicates  that  it  is  intended  for  the  accomjnodar 
tion  of  the  principal ;  and  with  the  view  to  such  accommodation,  it 
may  reasonably  be  expected  that  it  will  continue  beyond  ^he  particu- 
lar time  stipulated ;  and  the  law  bmds  all  parties  till  payment.  If 
the  surety  does  not  mean  to  remain  responsible  beyond  the  precise 
time  limited,  he  may  put  his  suretyship  into  the  form  of  an  indorse- 
ment, and  then  if  tiie  note  is  not  pa^  at  maturity,  he  will  know  it,  or 
be  discharged."  ^ 

§  250.  But  it  is  evident  that  a  payment  made  by  one  of  several 
liable  alieno  jure^  cannot  raise  an  implied  promise  by  them  all,  and 
that  where  the  relationship  of  the  parties  to  a  contract  is  collateral, 
and  there  is  no  aggregatio  mefntium^  neither  can  vary  or  affect  the 
liability  of  the  other.  Where  the  maker  of  a  promissory  note  of 
more  than  six  years'  standing  died  insolvent,  he  and  a  guarantor  of 
the  note,  it  was  held,  were  never  jointly  liable ;  and  the  undertaking 
of  the  guarantor  being  independent  of,  and  collateral  to,  that  of  the 
maker,  the  allowance  by  him  as  a  commissioner,  of  the  maker's  note 
after  his  decease  as  a  valid  claim  against  the  estate,  implied  no  prom- 
ise to  pay  the  debt.^  Both  maker  and  guarantor  stand  equally  inde- 
pendent to  each  other.  K  A  guarantees  to  B  the  performance  of 
any  contract  he  may  make  with  0,  and  six  years  elapse  after  the  con- 
tract between  B  and  C,  and  before  the  bringing  of  suit  against  A 
upon  his  guaranty,  no  acknowledgment  by  G  subsequent  to  the  con- 


1  Dowling  et  al.  Ex'rs  v.  Ford,  11  Meee.  &  Webb.  (Exch.),  B.  328. 
*  Per  Shaw,  Ch.  J.,  in  Sigoomej  v.  Drury,  14  Pick.  (Mass.),  R.  387. 
'  Gardiner  v.  Natting,  5  Greenl.  (Me.),  B.  140. 
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tract,  can  take  the  case  out  of  the  statute  as  to  A.  A  made  an 
engagement  bj  himself,  and  was  in  no  kind  of  partnership,^  There 
can  be  no  question  that  a  party  attempted  to  be  charged  as  the  indor- 
ser  of  a  negotiable  note,  may  be  protected  by  the  statute,  notwithr 
Btanding  the  maker  may  have  made  even  a  direct  and  positive  promr 
ise,  within  six  years,  to  pay  the  same.^  And  it  has  been  held 
expressly,  that  where  an  acknowledgment  was  made  by  an  accommo- 
dation acceptor,  within  six  years,  of  his  liability  to  the  payee,  it  was 
insufficient  to  depriye  the  drawer  from  the  protection  of  the  statute.^ 
It  has  been  considered  an  extravagant  extension  of  the  general  rule 
to  make  a  mere  payment  of  a  sum  of  money  to  the  indorsee  of  a 
note,  by  one  of  two  joint  makers,  sufficient  to  render  the  other  liable, 
as  the  money  might  have  been  paid  on  some  other  account.  The 
other  part/  must  expressly  acknowledge  the  payment  on  account  of 
the  note.* 

§  251.  Where  the  community  of  interest  has  been  severed  by  the 
death  of  one  joint  contractor,  by  executors  or  administrators  cannot 
be  made  liable,  after  the  lapse  of  six  years,  by  an  admission  or  part 
payment  of  the  demand  by  the  surviving  co-debtors.  If  they  could, 
says  Chief  Justice  Abbott,  it  would  be  a  doctrine  which  would  intro- 
duce great  difficulty  in  administering  the  affairs  of  testators.  ^'  Sup- 
pose," says  he,  '^  an  executor  to  have  waited  six  years,  and  then,  no 
claim  having  been  made,  to  dispose  of  the  assets  in  payment  of  lega- 
cies. He  might,  if  the  plaintiflGs  were  to  prevail,  be  subsequentiy  ren- 
dered liable  to  the  payment  of  demands  to  any  amount,  by  the 
acknowledgment  of  a  person  originally  joint  debtor  with  the  testator."^ 
Accordingly,  it  was  decided,  in  the  case  here  referred  to,  where  A 
and  B  were  the  joint  and  several  makers  of  a  promissory  note,  and  A 
died,  and,  ten  years  after  his  death,  B  paid  interest  on  the  note,  and 
no  action  was  brought  thereon  against  the  executors  of  A, — the  pay- 
ment by  B  did  not  make  the  executors  liable.  At  the  time  when  the 
payment  was  made  by  B,  the  joint  contract  had  ceased  to  exist,  for 


1  Meade  v.  M'DoweU,  5  Binn.  (Penn.),  B.  195. 

*  By  the  court,  semble,  in  Gardiner  v.  Natting,  supra. 
s  Easterly  v.  PnUen,  2  Stark.  C.  186. 

*  Holmee  v.  Green,  1  Stark.  C.  489.  * 
fi  Atkins  et  al.  Ex'rs  of  Atkins  v.  Tredgold,  2  Bam.  &  Cress.  B.  23,  and  9  £ng. 

Com.  Law  B.  12. 
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it  was  determmed  by  the  death  of  A ;  and  the  note  then  became  the 
Beveral  note  of  the  parties  to  it.  To  hold,  therefore,  such  a  payment 
to  be  an  implied  promise  sufficient  to  bind  the  defendants,  ^ould  be 
to  hold  that,  when  the  promises  are  several,  a  promise  by  one  should 
bind  the  rest.^ 

§  262.  So,  on  the  ground  of  a  want  of  a  subsisting  community  of 
interest,  a  partial  payment,  made  within  six  years,  by  an  executor  or 
administrator  of  one  of  two  promisors  of  a  joint  and  seyeral  promis- 
sory note,  will  not  take  the  note  out  of  the  statute,  as  against  the  sur- 
Tiving  co^ontractor.  An  administrator  or  executor  may  not  know ; 
and,  if  he  does,  he  is  not  authorized,  by  virtue  of  his  representation 
of  the  deceased,  to  revive  a  debt  against  the  survivor.  By  the  death 
of  the  deceased  co-contractor,  the  joint  contract  has  been  severed, 
and  hence  the  payment  is  made  by  one  who  has  no  interest  in 
common.^ 

§  253.  In  Jackson  v.  Fairbank,^  it  was  held,  that  the  payment  of 
dividends,  under  a  commission  of  bankruptcy  against  one  of  several 
makers  of  a  promissory  note,  vevived  the  note  as  against  the  others. 
But  this  is  evidently  carrying  the  doctrine  of  rendering  one  original 
co-contractor  liable  by  the  acknowledgment  or  promise  of  the  other, 
on  the  ground  of  a  community  of  interest,  too  far,  as  that  interest 
has  been  severed  by  the  bankruptcy ;  the  original  debt  might  thus  be 
kept  continually  on  foot,  while  the  party  originally  bound  was  wholly 
unconscious  of  any  such  continuing  obligation,  and  was  constantiy 
denying  the  debt,  and  repelling  every  presumption  of  a  promise  by 
him  to  pay.  It  is  going,  as  Chancellor  Kent  says,  unreasonably  far, 
to  construe  payments  by  assignees  or  trustees,  who  are  not  parties  to 
the  contract,  or  under  any  personal  obligation  to  pay  or  contribute,  as 
meaning  more  than  they  plainly  import,  or  as  carrying  with  them 
sufficient  evidence  of  a  renewed  personal  promise  of  the  original 
debtor  to  pay.  Such  special  trusts,  says  he,  were  not  created  for  any 
such  purpose ;  and  it  is  perverting  the  intention  of  the  parties,  and  is 
plainly  repugnant  to  the  reason  and  equity  of  the  trust,  to  make  the 


1  Per  Holrojd,  J.,  Ibid. ;  Fisher  v.  Tucker,  1  M'Cord  (S.  C),  Ch.  R.  171. 
'  Hathaway  v.  HaskeU,  9  Pick.  (Mass.),  R.  42;  Slater  v.  LawBon,  1  Bam.  &  Adol. 
R.  396,  and  20  Eng.  Com.  Law  R.  409. 
>  Jackson  v.  Fairbank,  2  H.  Black.  R.  340. 
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ordinary  execution  of  the  trust  the  ground  of  a  constructiye  new  a&- 
fiumption  of  the  debt  by  the  debtor.^  Lord  Eldon,  in  alluding  to  the 
case  of  Jackson  v.  Fairbank,  said  it  could  not  be  that  a  creditor,  who 
could  not,  from  the  effect  of  the  statute  of  limitations,  maiQtain  an 
action  against  a  solyent  partner,  might,  by  forcing  a  dividend  from 
the  assignees  of  ^e  bankrupt  partner,  raise  a  new  assumpsit,  upon 
which  he  could  sue  the  solvent  partner.' 

§  254.  Lord  Tenterden  held,  that,  where  one  of  the  defendants 
himself  had  acknowledged  a  debt  after  his  discharge  under  the  bank- 
rupt law,  it  did  not  take  the  case  out  of  the  statute  as  to  the  other  de- 
fendant.^ K  the  defendant  who  so  made  the  acknowledgment  had 
been  liable  for  the  debt  at  the  time  he  did  so,  it  would  have  been  alto- 
gether different*  Where  a  debt  was  originally  contracted  with  J., 
W.  &  S.,  S.,  more  than  six  years  afterwards,  and  within  six  years  of 
the  action  being  brought,  made  a  payment  in  respect  of  it  to  the  plain- 
tifis.  S.  became  bankrupt  shortly  aftier  ;  and  the  jury  found  that  he 
made  the  payment  in  fraud  of  J.  &;  W.,  and  in  expectation  of  imme- 
diate bankruptcy.  It  was  held,  that,  nevertheless,  the  payment 
barred  the  operation  of  the  statute.^    • 

§  255.  Whether  the  death  of  one  partner  is  such  a  severance  of 
the  community  of  interest  between  him  and  his  surviving  partner,  as 
the  keeping  alive  of  a  partnership  debt,  by  the  surviving  partner,  will 
bind  the  representative  of  the  deceased  partner,  against  the  statate 
of  limitations,  does  not  appear  to  have  been  expressly  determined. 
The  law  is,  that,  where  the  liability  of  one  co-contractor  is  continued 
by  partial  payments  within  six  years,  but  six  years  have  elapsed  with- 
out any  payment  by  the  other  co-contractor,  the  debtor  who  has  kept 
the  demand  alive,  and  has  finally  paid  it,  may  recover  a  contribution 
of  the  other,  within  six  years.^    "  When  the  simple  case  shall  occur," 


1  Roosevelt  v,  Mark,  6  Johns.  (N.  Y.),  Ch.  R.  292. 

^  Dewdnej,  ex  parte,  13  Yes.  R.  499.  See  al80|  Brandnm  v.  Wharton,  1  Barn.  & 
Aid.  R.  458.     [And  see  post,  4  260,  note.] 

'  Martin  v.  Bridges  et  al.  13  Car.  &  Payne,  R.  83. 

^  Burleigh  v.  Stott,  8  Bam.  &  Cress.  R.  36. 

^  Goddard  v.  Ingxaham,  3  Q.  B.  Rep.  839,  so  cited  in  1  Lond.  Lair  Mag.  (New 
Series),  69. 

0  Peaslee,  Adm'r,  v.  Breed,  10  N.  Hamp.  R.  489. 
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says  Lerd  Ohaacellor  Gotienhaxa,  ^^  of  the  representatives  of  a  deceased 
partner  setting  up  the  statute  of  limitations  agsdnst  a  claim  of  the 
creditor  of  the  firm,  it  will  be  to  be  considered  whether  such  a  de- 
fence can  prevail  while  the  surviving  partner  continues  liable,  and  the 
estate  of  ihe  deceased  partner  continues  liable  to  ctmtribtiUon  at  the 
suit  of  the  surviving  partner.  If  the  equity  of  the  creditor  to  go 
against  the  estate  of  the  deceased  partner  is  founded  upon  the  equity 
of  the  surviving  partner  against  that  estate,  it  would  seem  that  the 
equity  of  the  creditor  ought  not  to  be  so  barred,  as  long  as  the  equity 
of  the  surviving  partner  continues,  as  that  would  be  to  create  that 
circuiiy  which  it  is  the  object  of  the  rule  to  prevent."  ^ 

§  256.  There  is  an  evident  distinction  between  an  acknowl^edgment 
made  by  a  sole  debtor,  and  one  made  by  one  of  several  debtors.  In 
one  case,  an  acknowledgment  will  be  binding,  and  in  the  other  it  may 
not.  As  was  said  by  the  court,  in  Cambridge  v,  Hobart,'  ^^  In  the 
case  of  a  sole  debtor,  if  the  debt  has  been  paid,  it  must  have  been 
paid  by  the  defendant  himself,  and  the  fact  must  lie  within  his  own 
knowledge ;  and,  therefore,  when  he  admits  that  he  does  not  know 
that  the  debt  has  been  paid,  but  presumes  it  has  not,  it  might  rightly 
be  considered  as  strong  evidence  of  the  present  existence  of  the  debt. 
But  when  the  same  negative  words  are  used  by  one  of  several  debtors, 
who  has  not  been  called  upon,  and  who,  if  in  fact  the  debt  had  been 
paid  by  any  of  the  other  parties,  would  not  be  likely  to  know  it,  say- 
ing negatively  that  he  did  not  know  that  it  had  been  paid,  would  have 
very  little  tendency  to  rebut  the  presumption  arising  from  lapse  of 
time,  that  it  had  been  paid."  The  court  therefore  held,  that  the  ad- 
mission of  one  promisor  of  a  joint  note,  that  he  signed  the  note,  and 
presumed  that  it  was  still  due,  was  not  sufficient  to  take  the  case  out 
of  the  statute, — not  amounting  to  an  unqualified  promise. 

§  257.  One  of  the  many  subjects  arising  under  the  statute  of  limi- 
tations, of  great  practical  importance,  which  has  given  rise,  in  this 
country,  to  conflicting  opinions  and  judgments,  is  that  of  the  binding 
effect  of  an  acknowledgment  or  new  promise,  made  by  one  copartner 
after  the  dissolution  of  the  firm,  upon  the  other  copartners.    In  Eng- 


1  Winter  v.  Innes,  4  Mylne  &  Craig,  Ch.  R.  101  (2  Vict).    See  also,  Braithwaite  v, 
Britain,  1  Keen  (Rolls  Court),  B.  226. 
*  Cambridge  r.  Hobart,  10  Pick,  (liass.),  R.  232. 
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land,  the  law  seems  to  have  been  very  defimtiyelj  settled  upon  the 
subject.  Wood  v.  Braddick  ^  has  been  a  case  often  appealed  to,  in 
favor  of  the  doctrine  that,  although,  after  the  dissolution  of  a  part- 
nership, one  partner  cannot  bind  the  others  by  a  new  contract,  he 
may  do  so  by  confessions  or  acknowledgments  of  one,  entered  into 
while  the  paiiaiership  connection  subsisted.  This  doctrine  has  ever 
been  maintained  in  England,  in  its  application  to  the  statute  of  limita- 
tions, until  at  least  the  statute  of  9  Geo.  lY.  c.  14,  commonly  called 
"  Lord  Tenterden's  Act."  Lord  Chancellor  Brougham  expressly 
held,  in  Fritchard  v.  Draper,^  the  declarations  of  one  partner,  as  to  a 
payment,  made  subsequentiy  to  the  dissolution,  of  a  debt  due  to  the 
partnership,  are  admissible  against  the  other  partner.  "  The  partner- 
ship," says  he,  "  it  is  true,  had  ceased ;  but  so  in  Whitcomb  v.  Whit- 
ing, had  the  connection  between  the  two  makers'  of  the  promissoiy 
note."  ^  A  payment  made  by  one  copartner,  after  the  dissolution  of 
the  partnership,  on  account  of  a  partnership  debt,  and  after  six  years 
have  elapsed  without  any  acknowledgment  of  the  debt,  is  sufficient  to 
take  the  case  out  of  the  operation  of  the  statute  as  against  the  other 
partner,  though  the  jury  find  that  the  payment  was  fraudulently  made 
against  his  consent,  and  in  concert  with  the  creditor  to  revive  the 
debt.* 

§  258.  The  decision  in  Cady  v.  Shepherd,  by  the  Supreme  Court 
of  Massachusetts,^  corresponds  with  that  above  mentioned  of  Lord 
Brougham ;  and  Wilde,  J.,  in  giving  the  opinion  of  the  court,  relies, 
as  does  Lord  Brougham,  upon  Wood  v,  Braddick,  the  principle  of 
which  is,  that  the  admission  of  one  partner,  made  after  the  partner- 
ship connection  has  ceased,  is  no  evidence  to  charge  the  other  in  any 
transaction  which  has  occurred  since  their  separation ;  but,  with  re- 
spect to  rights  created  during  the  pendency  of  the  partnership,  the 
power  of  the  partners  remains  after  dissolution.  "  The  dissolution," 
says  Wilde,  J.,  '^  of  the  partnership,  does  not  discharge  the  partners 
from  their  liability  on  contracts  made  during  the  continuance  of  the 
partnership ;  all  must  be  sued,  and  a  separate  recovery  cannot  be  had 


1  Wood  V.  Braddick,  1  Taunt.  R.  104. 

*  Fritchard  v.  Draper,  1  Rufls.  &  Mylne,  Ch.  R.  191. 
»  See  anU,  §  248. 

*  Goddard  v.  Ingram,  3  Gale  &  Day.  R.  46.    [But  see /xwt,  f  260,  note.] 
6  Cadj  r.  Shepherd,  11  Pick.  (Masa.),  R.  408. 
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against  any  one  of  the  partaers.  In  respect,  therefore,  to  sucli  con- 
tracts and  liabilities,  it  is  immaterial  whether  the  confessions  of  any 
one  of  the  partners  was  made  before  or  after  the  dissolution.  '  Doubt- 
less they  may  disprove  the  truth  of  such  confessions ;  they  may  prove 
payment,  or  any  other  discharge  of  the  chum,  or  that  the  contract  or 
claim  had  never  any  legal  validity.  But  that  the  confessions  of  any 
one  of  the  defendants,  in  an  action  against  several,  on  a  joint  con- 
tract, may  be  given  in  evidence  against  them,  the  joint  contract  being 
first  proved  aliunde,  cannot,  we  think,  be  reasonably  doubted."^ 
Such  is,  also,  the  settled  doctrine  in  Maine.^  In  Connecticut,  it  has 
been  held,  that  the  acknowledgment  of  one  of  two  partners,  after  the 
dissolution,  of  a  debt  against  the  partnership,  as  just  and  still  due,  is 
admissible  evidence  in  an  action  against  both,  to  remove  the  bar  of 
the  statute,  although  such  acknowledgment  was  made  by  the  partner, 
then  insolvent.^  Similar  decisions  have  formerly  been  made  in  Yir- 
^nia,  with  the  qualification  in  Wood  v.  Braddick,  and  Gary  v.  Shep- 
herd, that  the  acknowledgment  is  not  evidence  of  the  original  part- 
nership debt,  which  nfmst  be  proved  aUunde ;  ^  and,  also,  in  Bouth 
Carolina.^ 

.  §  259.  On  the  other  hand,  there  is  a  class  of  cases  by  no  means 
-  small,  and  some  of  them  entitled  to  the  highest  respect,  which  hold 
that  a  partnership  debt,  after  the  time  limited  by  the  statute  has 
elapsed,  no  subsequent  acknowledgment  by  one  partner,  made  after 
tiie  dissolution,  will  remove  the  bar  of  the  statute.^  The  judgment 
in  these  cases  is  founded  upon  the  now  settled  construction,  that, 
after  the  statute  has  once  operated  upon  a  demand,  nothing  which 
does  not  amount  to  a  Tiew  promise  will  revive  it ;  and,  in  connection, 


1  See  also,  Tuttle  v.  Cooper,  5  Pick.  (Mass.),  R.  414 ;  White  v.  Hall,  3  id.  291.  In 
Van  Reimsdyk  v.  Kane,  1  Gall.  (Cir.  Co.),  R.  630,  the  conrt  recognize  the  doctrine  of 
Wood  V.  Braddick. 

>  Greenleaf  v.  Qnlncy,  3  Faiif.  (Me.),  R.  11. 

*  Austin  t;.  Bostwick,  9  Conn.  R.  496 ;  Coit  v.  Tracy,  8  id.  268. 

*  Brockenbrongh  v.  Huckley,  6  Call  ( Va.),  R.  51 ;  Shelton  v.  Cocke,  3  Munf.  (Ya.), 
R.  191. 

5  Simpson  v.  Geddes,  2  Bay  (S.  C),  R.  633 ;  Fisher  v.  Tucker,  1  M'Cord  (S.  C), 
Ch.  R.  169. 

*  Searight  v.  Craighead,  1  Penn.  R.  135 ;  Levy  v.  Cadet,  17  Serg.  &  Rawle  (Penn.), 
R.  126 ;  Exeter  Bank  t?.  Sullivan,  6  N.  Hamp.  R.  124 ;  Yandes  v,  Le  Favor,  2  Blackf. 
(Ind.),  R.  371 ;  Brewster  v.  Hardman,  Dud.  (Geo.),  R.  138;  Belote  r.  Wynne,  7  Yerg. 
(Tenn.),  R.  534;  Bell  v.  Morrison,  1  Peters  (U.  S.),  R.  351. 
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upon  the  principle,  tiiat  the  moment  a  partnership  ceases,  the  parties 
become  distinct  persons  with  respect  to  each  other,  and  consequently 
no  promise  or  engagement,  by  one  of  the  former  partners,  can  throw 
a  new  liability  upon  another  of  his  former  copartners.  In  reasoning 
upon  the  subject  in  this  light,  the  Supreme  Court  of  the  United  States 
enlarged  very  fully  and  forcibly  (and  decided  agreeably  to  their  rea- 
soning), in  Bell  v.  Morrison,  just  cited,  by  Mr.  Justice  Story,  who 
gave  the  opinion  of  the  court.  Whether  one  partner,  in  the  case  in 
question,  could  bind  the  firm  after  its  dissolution,  the  learned  judge 
maintained,  that  the  proper  resolution  of  the  point  depended  upon 
another,  and  that  was,  whether  the  acknowledgment  or  promise  is  to 
be  deemed  a  mere  c(yntimujltion  of  the  original  promise^  or  a  new  eon- 
tracts  springing  out  of,  and  supported  by,  the  original  consideration. 
And  he  thought,  both  upon  principle  and  authority,  it  is  the  latter ; 
and,  if  so,  as,  after  the  dissolution,  no  one  partner  can  create  a  new 
contract  binding  upon  the  others,  his  acknowledgment  is  inoperative 
and  void  as  to  them.  Aft;er  reviewing  the  authorities,  the  light,  he 
said,*  in  which  he  was  disposed  to  view  the  question  was,  that,  after 
dissolution,  no  partner  can  create  a  cause  of  action  against  the  other 
partners,  except  by  a  new  authority  for  that  purpose.  When  the 
statute  of  limitations,  he  maintained,  had  once  run  against  a  debt,  the 
cause  of  action  agidnst  the  partnership  was  gone.  The  acknowledg- 
ment, if  it  is  to  operate  at  all,  is  to  create  a  new  cause  of  action ;  to 
revive  a  debt  which  is  extinct;  and  thus  to  ^ve  an  action  which  has 
its  life  from  the  new  promise  implied  by  law  from  such  an  acknowl- 
edgment. It  was,  in  its  essence,  he  said,  the  creation  of  a  new  right, 
and  not  the  enforcement  of  an  old  one ;  and  the  power  to  create 
such  a  right  did  not  exist,  after  a  dissolution  of  a  partnership,  in  any 
partner.^ 

§  260.  In  New  York,  m  Smith  v.  Ludlow,'  the  acknowledgment 


1  The  learned  judge,  in  hk  work  on  the  Law  of  Partnership,  admits  that  a  contrary 
doctrine  has  been  constantly  maintained,  as  to  partners,  for  a  great  length  of  time  in 
England,  "  founded  apparently  npon  a  mere  nnreasoned  decision  in  the  time  of  Lord 
Mansfield."  In  truth,  says  the  learned  author,  the  whole  oontzoversy  must  ultimately 
turn  upon  the  single  point  whether  the  acknowledgment  is  a  mere  oontinnation  of  the 
original  promise,  or  whether  it  is  a  new  contract  or  promise,  springing  out  of,  and  sup- 
ported by,  the  original  consideration.  And  he  adds,  that  it  was  upon  the  latter  ground 
that  the  Supreme  Ck>urt,  in  BeU  v,  Morrison,  deemed  the  doctrine  wholly  untenable. 
Story  on  Part.  462,  and  extensive  comments  in  note  on  same  page. 

3  Smith  p.  Ludlow,  6  Johns.  (N.  T.),  R.  267,  cited  in  Hopkins  v.  Banks,  6  Cow. 
(N.  Y.),  B.  650. 
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of  one  partner,  aftier  the  dissolution,  and  after  the  statute  had  attached, 
was  held  sufficient  to  revive  the  debt  against  both ;  but  it  was  on  the 
ground  of  a  special  agency,  as  advertised  in  the  gazette,  delegated  to 
tiie  party  making  the  acknowledgment,  to  settle  the  partnership  con- 
cerns. Both  before^  and  subsequently,^  a  contrary  doctrine,  as  the 
general  rule,  has  been  laid  down.^ 


1  Hackley  v.  Patrick,  3  Johns.  (N.  Y.),  R.  528. 

s  WiUdren  v.  Sherborne,  15  Ibid.  424. 

'  [And  more  recent  discoBsion,  and  more  thorough  consideration,  in  the  English 
coorts,  have  left  bnt  little  if  any  vitality  in  Whitcomb  v.  Whiting  and  Jackson  v.  Fair- 
banks. See  Davies  v.  Edwards,  6  Eng.  Law  &  Eq.  520.  And  the  courts  of  this  coun- 
try are  gradually  recovering  from  the  errors  into  which  they  had  been  led  by  the  author- 
ity of  those  leading  English  cases.  In  Van  Kenrcn  v.  Parmelee,  recently  decided  in 
the  New  York  Court  of  Appeals,  2  Comst.  (N.  Y.),  523,  Mr.  Justice  Bronson,  in  a 
very  learned  and  vigorous  judgment,  denies  that  Whitcomb  v.  Whiting  is  law,  and  upon 
grounds  which  will  doubtless  be  deemed  to  be  perfectly  satisfactory.  The  judgment  is 
as  follows :  — 

"  The  question  is  on  the  statute  of  limitations ;  and  the  case  is  shortly  this :  The 
plaintiff  sues  on  a  note  made  by  three  partners,  on  the  first  day  of  May,  1831,  and  pay- 
able immediately.  The  partnership  was  dissolved  in  the  spring  of  1832 ;  the  suit  was 
commenced  in  July,  1847,  more  than  sixteen  years  after  the  cause  of  action  had  accrued ; 
and  the  jury  find  a  promise  by  '  John  Van  Keuren,  one  of  the  defendants,'  within  six 
'years  before  action  brought :  but  they  find  no  promise  by  either  of  the  other  defendants. 
The  new  promise  by  John  Van  Keuren  was  made  more  than  nine  years  after  the  part- 
nership was  dissolved ;  and  more  than  four  years  after  an  action  upon  the  note  had 
been  barred  by  the  statute  of  limitations.  It  cannot  but  strike  every  one  with  some  de- 
gree of  astonishment  that  the  promise  of  one,  made  at  such  a  time,  and  under  such  cir- 
cumstances, should  bind  all  of  the  defendants.  But  still  the  question  must  be  consid- 
ered upon  authority ;  and  if  the  rule  has  been  so  settled,  it  must  be  followed,  whatever 
we  may  think  of  it  as  an  original  proposition. 

"Before  looking  at  the  cases,  I  will  inquire,  for  a  moment,  how  the  matter  stands 
upon  principle.  And  however  much  it  may  be  out  of  the  ordinary  course,  I  will  begin 
by  refeiring  to  the  statute.  The  words  are — '  the  following  actions  [including  assump- 
sit] shall  be  commenced  within  six  years  next  after  the  cause  of  such  action  accrued, 
and  not  after.'  (2  R.  S.  295,  ^  18.)  If  the'  plaintiff  sues  on  the  note,  'the  cause  of 
action  accrued '  more  than  sixteen  years  before  the  suit  was  commenced,  and  of  ^course 
the  action  is  barred.  There  is  but  one  possible  mode  of  escaping  this  difficulty ;  and 
that  is  by  saying,  that  the  plaintiff  docs  not  sue  upon  the  note,  but  upon  the  new  prom- 
ise ;  treating  it  as  a  new  contract,  springing  out  of,  and  supported  by,  the  original  con- 
sideration. That  will  do  very  well  where  the  original  promise  was  made  by  one ;  or  if 
by  more  than  one,  where  all  join  in  making  the  new  contract.  But  in  this  case,  the  new 
contract  was  made  by  only  one  of  the  three  original  debtors ;  and  the  question  is,  what 
binds  the  other  two  ?  As  they  did  not  contract  for  themselves,  it  is  not  their  agreement, 
unless  John  Van  Keuren,  who  made  the  new  promise,  had  authority  to  contract  for 
them.  The  only  authority  claimed  for  him  is,  that  he  had  before  been  the  partner  of  the 
other  two.    This  leads  to  an  inquuT*  concerning  the  principle  on  which  each  partner 


274  LIMITATIONS  "OF  ACTIONS,  ETC.  [CHAP.  XXm. 

can  bind  all  his  associates.  And  it  is  generally  agreed,  that  it  is  the  .principle  of  agencj. 
Each  partner,  when  acting  within  the  scope  of  the  partnership,  is  deemed  to  be  the 
anthorized  agent  of  all  his  fellows.  The  anthoritj  is  presumed  fro  n  the  nature  and 
necessity  of  the  case ;  for  withont  it,  third  persons  would  not  be  safe  in  dealing  with  one 
of  the  associates,  and  the  business  of  the  partnership  could  not  be  carried  on  with  ^nccess. 
Now,  how  long  does  this  presumed  agency  continue  ?  Clearly,  no  longer  tlian  the  ne- 
cessity for  it  exists ;  and  for  most  purposes,  the  necessity  ceases  with  the  termination  of 
the  partnership.  When  that  is  dissolved,  there  is  no  longer  any  ground  for  presuming 
an  agency,  except  as  to  such  things  as  are  indispensable  in  winding  up  the  concerns  of 
the  company.  If  there  be  no  agreement  to  the  contrary,  it  may  be  presumed  that  each 
partner  still  has  authority  to  dispose  of  the  partnership  property,  to  collect,  adjust,  and 
pay  debts,  and  give  proper  acquittances.  But  there  is  no  ground  whatever  for  presum- 
ing a  power  to  m^e  new  promises  or  engagements  in  the  name  of  the  firm,  even 
though  they  only  change,  without  increasing  the  prior  obligations  of  the  partners.  We 
shall  presently  see,  upon  authority,  that  they  have  no  such  power. 

**  In  reference  to  tiie  statute  of  limitations,  a  distinction  has  sometimes  been  taken 
between  a  new  promise  made  before  the  statute  has  run,  and  one  made  after  the  parties 
have  been  exonerated  by  the  lapse  of  time.  That  would  sustain  the  defence  in  this 
case ;  for  the  statute  had  run  upon  the  claim  long  before  the  new  promise  was  made. 
But  the  defence  may  be  rested  upon  the  still  broader  ground,  that  the  dissolution  of  the 
partnership  was  a  revocation  of  the  agency,  and  the  power  of  the  partners  to  bind  each 
other  by  new  engagements  ceased  from  that  moment. 

"The  statute  of  21  James  I.  c.  16,  which  limited  actions  on  promises  to  six  years, 
WB8  not  very  well  received  by  the  legal  profession ;  and  although  the  early  decisions 
under  it  are  not  open  to  much  observation,  it  was  not  long  before  the  courts  began  to 
regard  the  statute  with  disfavor,  and  to  resort  to  ^e  most  subtle  constructions  for  the 
purpose  of  restricting  its  influence.  There  was  a  period  when  one  who  was  spoken  to 
on  the  subject  of  an  old  debt,  could  not  well  give  a  civil  answer,  without  saying  enough 
to  take  the  case  out  of  the  statute.  At  a  later  period,  and  since  the  commencement  of 
the  present  century,  the  courts  began  to  regard  this  as  a  beneficial  statute — a  statute  of 
repose — and  commenced  the  difficult  task  of  retracing  their  steps.  But  there  were 
many  obstacles  in  the  way  of  the  backward  movement ;  and  the  legislature,  both  here 
and  in  England,  took  up  the  matter,  and  went  beyond  the  old  statute,  by  requiring  the 
new  promise  or  acknowledgment  to  be  in  writing.  In  consequence  of  the  early  depart- 
ure from  principle  in  the  construction  of  the  statute,  the  different  views  whichprevailed 
at  different  periods,  and  the  unequal  pace  of  the  courts  in  attempting  to  get  back  on  to 
solid  ground,  the  books  are  fall  of  conflicting  decisions ;  and  any  attempt  to  reconcile 
them  would  be  a  useless  waste  of  time.  iTshall  not,  therefore,  go  into  a  general  review 
of  the  cases. 

■  "  The  leading  case  on  this  question  ill  England,  in  Whitcomb  v.  Whiting  (Doug. 
652),  where  Lord  Mansfield  and  his  associates  held,  that  part  payment,  within  six  years, 
by  one  of  four  joint  and  several  makers  of  a  promissory  note,  took  the  case  out  of  the 
statute  of  limitations  as  to  all  of  the  makers.  That  case  is  distinguishable  from  the  one 
before  us  in  two  particulars.  First,  it  does  not  appear  in  that  case  that  the  action  was 
barred  prior  to  the  payment ;  while  here,  the  statute  bar  was  complete  long  before  the 
new  promise  was  made.  Second,  that  was  the  case  of  a  payment,  which  baa  been 
deemed  much  safer  ground  to  go  upon  than  a  new  promise,  or  acknowledgment.  Lord 
Tenterden's  Act  (9  Geo.  IV.  c.  14),  which  requires  a  writing  in  the  case  of  a  new  prom- 
ise or  acknowledgment,  leaves  the  eflfect  of  a  payment  untouched ;  and  such,  in  sub- 
stance, is  the  provision  in  our  recent  code.  (Stat.  1849,  p.  638,  ^10-)  I»  Wyatt  v, 
Hodson,  8  Bing.  309,  Tindal,  C.  J.,  said:  'The  payment  of  principal  or  interest  stands 
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on  a  different  footing  fix>m  the  making  of  promises,  which  are  often  rash  or  ill  interpreted, 
while  money  is  not  usually  paid  without  deliberation ;  and  payment  is  an  unequivocal  act, 
80  little  liable  to  misconstruction  as  not  to  be  open  to  the  objection  of  an  ordinary  ac^ 
knowledgment/    There  is  force  in  these  remarks. 

"  But  I  do  not  intend  to  lay  much  stress  upon  the  distinctions  between  that  case  and 
tii^  one  at  bar.  Lord  Mansfield  made  no  distinction  between  the  influence  of  a  payment 
and  a  promise ;  and  if  his  reasoning  is  sound,  it  reaches  this  case.  His  words  are, 
'  payment  by  one,  is  payment  for  all,  the  one  acting,  Tirtually,  as  agent  for  the  rest ; 
and,  in  the  same  manner,  an  admission  by  one,  is  an  admission  by  all ;  and  the  law 
raises  the  promise  to  pay,  when  the  debt  is  admitted  to  be  due.l  Nothing  but  the  great 
name  of  Lord  Mansfield  could  have  given  currency  to  this  reasoning.  It  is  plain 
enough  that '  payment  by  one,  is  payment  for  all,'  so  far  as  relates  to  the  satisfaction  of 
the  debt ;  but  that  fact  neither  shows,  nor  has  it  any  tendency  to  show,  a  new  promise 
or  acknowledgment  by  the  other  joint  debtors.  Payment  is  nothing  more  than  an  ad- 
mission that  the  debt  is  due ;  and,  like  any  other  admission,  it  can  only  affect  the  party 
who  makes  it,  unless  he  has  authority  to  speak  for  others,  as  well  as  himself.  A  Joint 
debtor  has  no  such  authority.  It  cannot  be  justly  inferred  from  the  relation  which  he 
sustains  to  the  other  joint  debtors ;  and  though  he  may  conclude  himself  by  an  admis- 
sion, he  cannot  conclude  them.  His  lordship,  after  saying,  that  '  payment  by  one  is 
payment  for  all,'  adds  — '  the  one  acting  virtually,  as  agent  for  the  rest.'  If  the  mean- 
ing be,  that  there  is  such  an  agency  as  will  make  the  payment  by  one  inure  to  the  ben- 
efit of  all  the  joint  debtors,  the  reasoning  is  well  enough ;  but  it  proves  nothing  oil  the 
point  in  controversy.  If  the  meaning  be,  that  one  joint  debtor  is  the  agent  of  the 
otHers  for  the  purpose  of  making  admissions  to  bind  them,  that  was  assuming  the  very 
point  to  be  proved ;  and  the  assumption  had  neither  authority  nor  aigument  to  support 
it.  There  is  nothing  in  tlie  relation  of  joint  debtors  from  which  such  an  agency  can  be 
inferred.  A  joint  obligation  is  the  only  tie  which  links  them  together ;  and  from  the 
nature  of  the  case,  payment  of  the  debt  is  the  only  thing  which  one  has  authority  to  do 
for  all.  I  am  persuaded  that  such  a  decision  would  not  have  been  made,  had  it  not 
been  for  the  strong  disposition  which  prevailed  at  that  time  to  get  round  the  statute  of 
limitations.  It  was  in  direct  conflict  with  Bland  v.  Haselrig,  2  Ventris,  151,  which  wa9 
decided  ninety  years  before,  when  the  statute  was  in  better  repute ;  and  which  is  an  au<» 
thority  in  point,  against  the  judgment  under  review.  The  case  was  this :  in  assumpsit 
against  four,  the  statute  of  limitations  was  pleaded,  and  the  verdict  was,  that  one  of  the 
defendants  promised  within  six  years,  but  the  others  did  not.  Upon  this  verdict,  judg-* 
ment  was  rendered  for  the  defendants.  The  case  of  Whitcomb  v.  Whiting  has  been 
several  times  questioned  in  England,  and  in  Atkins  v.  Tredgold,  2  B.  &  C.  23,  the  court 
seemed  much  disposed  to  disregard  it.  But  the  authority  of  a  great  name  has  proved 
more  than  a  match  for  common  sense ;  and  the  decision  in  Douglass  is  now  regarded  as 
good  law  in  England.  Pecham  v.  Raynat,  2  Bing.  306 ;  Fritchard  v.  Draper,  1  Buss. 
&  Myl.  191.  But  it  is  not  so  in  this  country.  Although  the  case  in  Douglass  has  been 
followed  in  some  of  the  States,  it  has  been  questioned  in  others ;  and  in  several  of  the 
States,  and  by  the  Supreme  Court  of  the  United  States,  it  has  been  wholly  disregarded. 
I  shall  hereafter  have  occasion  to  refer  to  some  of  the  cases. 

**  I  will  now  mquire  how  the  question  stands  in  this  State.  It  first  came  up  in  Smith 
p.  Ludlow,  6  Johns.  267,  nearly  forty  years  ago,  when  the  statute  of  limitations  was  in 
bad  repute,  and  when  few  men  ventured  to  think  for  themselves  after  Lord  Mansfield  had 
spoken.  The  court  said,  that  where  the  original  debt  was  proved,  the  confession  of  one 
partner,  though  made  after  the  dissolution  of  the  partnership,  would  bind  the  other,  so 
as  to  prevent  him  from  availing  himself  of  the  statute  of  limitations.  This  was  said . 
on  the  authority  of  Whitcomb  v.  Whiting,  already  mentioned,  and  Jackson  v.  Fairbank, 
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2  H.  Black.  340,  wliich  was  decided  on  the  authority  of  the  Bame  case,  though  it  went 
a  more  extravagant  length.  Of  the  case  in  Douglass  I  have  already  spokeji ;  and  of 
the  case  in  Blackstone  it  is  enough  to  say,  that  it  has  been  condemned  in  England, 
Brandram  v.  Wharton,  1  B.  &  Aid.  463,  and  overruled  in  this  State.  Hosevelt  v. 
Mark,  6  Johns.  Ch.  266,  291.  I  may  add,  that  what  was  said  in  Smith  v.  Ludlow, 
about  binding  one  partner  by  the  confessions  of  the  other,  made  after  the  paxtnersh^ 
had  been  dissolved,  was  not  necessaiy  to  the  decision  of  the  cause;  for  there  had  been 
confessions  by  both  of  the  partners,  which  the  court  held  sufficient  to  take  the  case  out 
of  the  statute,  without  making  the  admission  of  one  evidence  against  the  other.  Still, 
on  the  authority  of  this,  case,  and  those  in  Douglass  and  Blackstone,  it  was  decided  in 
Johnson  v.  Beardslee,  15  Johns.  3,  that  the  promise  of  one  joint  debtor  was  sufficient  to 
take  the  case  out  of  the  statute.  And  in  Patterson  v.  Choate,  7  Wend.  441,  it  was  held, 
that  although  one  partner  cannot,  after  a  dissolution,  bind  the  other  by  a  new  contract, 
yet  his  acknowledgment  of  a  previous  debt  due  from  the  partnership,  will  bind  th»  other 
partner,  so  far  as  to  prevent  him  from  availing  himself  of  the  statute  of  limitations. 
This  doctrine  has  been  mentioned  on  other  occasions ;  Hopkins  v.  Banks,  7  Cow.  653 ; 
Bosevelt  v.  Mark,  6  Johns.  Ch.  291 ;  Dean^.  Hewit,  5  Wend.  262 ;  but  there  are,  I  be- 
lieve, no  other  decisions  in  this  State  to  the  like  ef)ect.  In  Patterson  u.  Choate,  the  six 
years  had  run,  and  the  bar  was  complete  before  the  acknowledgment  was  made.  No 
one,  I  venture  to  say,  who  does  not  go  upon  the  ground  that  the  statute  of  limitations 
ought  not  to  bo  enforced,  can  assign  a  solid  reason  for  the  distinction  between  contract- 
ing A  new  debt  against  a  former  partner,  and  making  an  acknowledgment  which  shall 
charge  him  with  that  which,  though  once  a  debt,  had  ceased  to  be  so  by  the  operation 
of  law.  I  agree  with  the  late  Chief  Justice  Spencer,  in  Sands  v.  Gelston,  15  Johns.  51 9^ 
that,  '  the  statute  of  limitations  is  the  law  of  the  land ; '  and  that  in  point  of  principle, 
« 'there  is  no  substantial  difference  between  a  debt  barred  by  the  statute  of  limitations,  and 
a  debt  for  the  payment  of  which  the  debtor  has  been  exonerated  by  a  discharge  under  a 
bankrupt  or  insolvent  act.'  Still,  if  there  was  no  counterbalance  in  the  adjudications  of 
our  own  courts,  I  should  feel  bound  to  follow  the  two  or  three  cases  which  support  the 
plaintiff's  claim,  and  leave  reforms  to  the  legislature.  But  those  cases  conflict,  in  piiur 
ciple  with  many  other  decisions  in  this  State ;  and  cannot  be  supported. 

**  Aldiough  the  rule  is  different  in  England  in  relation  to  admissions  concerning  part- 
nership transactions  (Wood  v.  Braddick,  1  Taunt.  104),  it  has  been  settled  by  a  series 
of  adjudications  in  this  State,  that  the  authority  of  partners  to  bind  each  other  by  any 
undertaking,  or  admission,  even  though  it  relate  to  partnership  transactions,  ceases  with 
the  partnership.  In  Hackley  v,  Patrick,  3  Johns.  536,  although  it  was  mentioned  in  the 
notice  of  dissolution,  that  Hastie,  one  of  the  partners,  would  adjust  the  unsettled  busi- 
ness of  the  partnership,  it  was  held  that  his  subsequent  admission  of  a  balance  due  from 
the  firm  to  the  plaintiffs  on  account,  would  not  bind  his  copartner.  The  court  said,  it 
was  '  a  clear  case.  After  a  dissolution  of  a  copartnership,  the  power  of  one  party  to 
bind  the  others,  wholly  ceases.  There  is  no  reason  why  his  acknowledgment  of  an  ac- 
count should  bind  his  copartners,  any  more  than  his  giving  a  promissory  note  in  the 
name  of  the  firm,  or  any  other  act.'  This  doctrine  was  reasserted  and  applied  in  San- 
ford  V,  Mickles,  4  Johns.  224,  where  it  was  held,  that  a  partner  to  whom  authority  had 
been  given  on  the  dissolution  to  collect  and  pay  dcbtB,  could  not  indorse  a  promissory 
note  belonging  to  the  firm  so  as  to  pass  the  title  to  the  indorsee.  See  Yale  v.  Eames,  1 
Mete.  486.  In  Walden  v.  Sherburne,  15  Johns.  409,  it  was  again  decided  that  the  ad- 
mission by  one  of  the  partners,  after  a  dissolution,  of  a  balance  against  the  firm,  did 
not  bind  the  other  partner.  And  where  the  notice  of  dissolution  stated  tliat  the  business 
would  be  settled  by  one  of  the  partners,  who  was  duly  authorized  to  sign  the  name  of 
the  firm  for  that  purpose,  it  was  held,  that  such  partner  could  not  renew  a  note  previ- 
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OQsly  giyen  by  the  firm,  and  which  was  ninnlng  in  the  bank  at  the  time  of  the  dissolu- 
tion. National  Bank  v.  Norton,  1  Hill,  572.  Mitchell  v.  Ostrom,  2  Hill,  520,  asserts 
the  same  general  doctrine.  And  in  Baker  v.  Stackpole,  9  Cowen,  420,  the  mle  that 
one  partner,  after  a  dissolution,  cannot  bind  his  fellows  by  an  admission  relating  to 
partnership  transactions,  was  sanctioned  by  the  unanimous  judgment  of  the  court  for 
the  correction  of  errors. 

"  Enough  has,  I  think,  been  said  to  justify  the  remark,  that  the  two  or  three  cases  on 
which  the  plaintiff  relies  cannot  be  supported.  They  conflict  in  principle  with  a  series 
of  decisions  spreading  over  a  period  of  forty  years,  and  including  a  determination  of  the 
court  of  last  resort. 

"But  this  is  not  all.  Since  the  Supreme  Court  first  fell  into  the  error  of  following 
Whitoomb  t*.  Whiting,  the  course  of  decision  upon  the  statute  of  limitations  has  under* 
gone  a  great  change  in  this  country,  and  particularly  in  this  State.  At  the  former  pe- 
riod, the  statute  amounted  to  little  more,  in  judicial  construction,  than  a  ground  for  pre- 
suming the  debt  paid,  which  might  be  rebutted  by  the  mere  admission  that  such  was  not 
the  fiEu;t.  But  the  law  is  not  so  now.  There  must  be  a  promise,  a  new  contract,  though 
founded  on  the  original  consideration,  to  take  a  case  out  of  the  statute.  If  the  promise 
is  not  express,  the  case  must  be  such  that  it  can  be  fairly  implied.  There  must,  at  the 
least,  be  a  plain  admission  that  the  debt  is  due,  and  that  the  party  is  willing  to  pay  it. 
Allen  v.  Webster,  15  Wend.  284;  Stafibrd  v,  Richardson,  id.  302 ;  Bell  v.  Morrison, 
1  Peters,  362.  It  is  the  new  promise  and  not  the  mere  acknowledgment,  that  revives 
the  debt  and  takes  it  out  of  the  statute.  Rosevelt  v.  Mark,  6  Johns.  Ch.  290.  This 
doctrine  is  sustained  by  many  decisions  in  other  States ;  but  I  do  not  think  it  necessary 
to  dte  them. 

"  The  case  of  Whitcomb  v.  Whiting  has,  to  a  limited  extent,  been  followed  in  Massa- 
chusetts: Cadyv.  Shepherd,  11  Pick.  400;  Bridge  r.  Gray,  14  id.  55;  Sigoumey  v, 
Drury,  id.  387,  391,  392;  Yinal  v.  Burrill,  16  id.  401.  In  Connecticut:  Bond  v. 
Lathrop,  4  Conn.  R.  336 ;  Coit  v.  Tracy,  8  id.  268 ;  Austin  v»  Bostwick,  9  id.  496 ; 
Claris  r.  Sigoumey,  17  id.  511.  In  Maine :  Parker  v.  Merrill,  6  Grcenl.  41 ;  Pike  r. 
Warren,  15  Me.  390;  Dinsmore  v.  Dinsmore,  21  id.  433 ;  Shepley  v,  Waterhouse^  22 
id.  497 ;  and  in  Vermont:  Joslyn  v.  Smith,  13  Vt.  353 ;  Wheelock  v.  Doolittle,  18  id. 
440.  But  I  think  the  judgment  under  review  would  not  be  upheld  in  either  of  those 
States.  In  North  Carolina  it  has  been  held,  that  the  acknowledgment  of  the  debt  by 
one  partner,  though  after  the  dissolution,  will  prevent  the  operation  of  the  statute. 
Mclntire  v.  Oliver,  2  Hawks,  209.  And  the  same  has  been  decided  in  Georgia,  pro- 
vided the  new  promise  is  made  before  the  action  is  barred ;  but  not  when  the  new  prom- 
ise is  made  afterwards,  as  it  was  in  the  case  before  us.  Brewster  v.  Hardeman,  Dudley, 
138.  It  has  been  decided  by  the  Court  of  Appeals,  in  South  Carolina,  that  a  promise 
by  one  partner  made  after  the  dissolution,  and  aft»r  the  statute  had  run,  will  not  chaige 
the  other  partner.  •  Steele  v,  Jennings,  I  McMullen,  297.  In  the  Exeter  Bank  v.  Sul- 
livan, 6  N.  Hamp.  R.  124,  the  authority  of  Whitcomb  v.  Whiting  was  wholly  denied; 
and  the  court  held,  that  a  payment  by  one  of  the  joint  makers  of  a  promissory  note  did 
not  take  the  case  out  of  the  statute  as  to  the  other.*  In  Alabama,  a  promise  by  the 
principal  debtor  will  not  revive  the  demand  against  a  co^ebtor,  who  is  a  surety. 
Iiowther  v.  Chappel,  8  Ala.  R.  353.  In  Tennessee,  a  promise  by  one  partner  after  the 
dissolution  of  the  partnership,  to  pay  a  note  m'aae  by  the  firm,  does  not  take  the  case 
out  of  the  statute  of  limitations  as  to  the  other  partner.  Belote's  Ex'rs  v.  Wynne,  7 
Terger,  534 ;  Muse  v.  Donelson,  2  Humph.  166.  This  is  also  the  rule  in  Pennsyl- 
vania.   Levy  V.  Cadet,  17  S.  &  R.  126 ;  Searight  v,  Craighead,  1  Pen.  &  Watts,  135. 


•  [So  in  ArkaiuM,  abwm  v.  Howell,  14  Ark.  190.] 
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It  ifl  also  held  in  Indiana,  that  the  power  of  one  partner  to  bind  the  other  by  the  admis- 
sion of  a  debt)  ceases  with  the  partnership.  Tandes  v.  Lefavoar,  2  Blackf.  371.  And 
in  Bell  v.  Morrison,  1  Peters,  351,  the  Snpreme  Conrt  of  the  United  States  followed 
the  decisions  in  Kentucky,  and  held  that  the  dissolution  of  the  partnership  put  an  end 
to  the  authority  of  the  partners  to  bind  each  other  by  any  new  engagement ;  and  conse- 
quently that  the  acknowledgment  of  a  debt  by  one  partner,  after  the  dissolution,  would 
not  take  the  case  out  of  the  statute  of  limitations.  The  elaborate  argument  of  Mr. 
Justice  Story,  who  delirered  the  opinion  of  the  court,  covers  the  whole  field  of  discus- 
sion, and  stands  on  principles,  which,  though  they  may  be  disregarded,  cannot  be  over- 
thrown. 

''  I  have  not  stopped  to  inquire  whether  the  statute  operates  upon  the  debt  or  the  rem- 
edy ;  for  though  this  might  be  a  point  to  be  considered  in  a  court  of  conscience,  it  is  of 
no  practical  importance  in  a  court  of  law.  We  are  not  dealing  with  moral,  but  with 
legal  obligations ;  and  it  is  idle  to  talk  of  a  debt  where  there  is  no  legal  obligation  to 
pay  it. 

"  I  am  of  opinion  that  the  judgment  should  be  reversed,  and  that  judgment  should  be 
rendered  for  the  defendants  on  the  verdict. 

"  Jewett,  C.  J.,  also  delivered  a  written  opinion  in  &vor  of  reversal. 

**  And  thereupon  the  judgment  of  the  Supreme  Court  was  reversed,  and  judgment 
awarded  for  the  defendants  on  the  special  verdict"  [And  see  also.  Burger  v.  Dnrvin^ 
22  Barb.  (N.  Y.),  68.] 

And  in  a  more  recent  case,  the  Supreme  Court  of  the  same  State  has  gone  still 
further  than  the  court  went  in  Van  Keuren  v.  Parmelee,  and  held,  that  part  payment 
by  one  of  several  joint  makers  before  the  statute  has  barred  an  action  on  the  note,  will 
not  take  the  case  out  of  the  statute  as  to  the  other  makers.  Dunham  v.  Dodge,  10 
Barb.  (N.  Y.),  Sup.  Ct.  566;  Shoemaker  v.  Benedict,  1  Keman  (N.  Y.),  176.  And 
see  also,  Coleman  v.  Fobes,  22  Penn.  308.  For  other  cases,  in  addition  to  those  cited 
in  the  opinion  above  quoted,  showing  a  tendency  to  break  away  from  the  authority  of 
Whitoomb  v.  Whiting,  see  Whipple  v,  Stevens,  2  Foster  (N.  H.),  219 ;  Way  v.  Bassett, 
5  Hare,  Ch.  55;  Biscoe  v,  Jenkins,  5  Eng.  (Ark.),  108;  Biscoe  v,  James,  id.  163; 
Bogert  V.  VermUya,  10  Barb.  (N.  Y.),  Sup.  Ct.  32;  Ellicott  v,  Nichols,  7  Oill  (Md.), 
85 ;  Bibb  v.  Peyton,  11  S.  &  M.  (Miss.),  275 ;  Lane  v.  Doty,  4  Barb.  (N.  Y.),  Sup.  Ct. 
530 ;  Disborongh  v,  Jones,  I  N.  J.  677 ;  Disborough  v,  Biddleman,  1  Spencer  (N.  J.), 
275 ;  Baloom  v.  Richards,  6  Cush.  (Mass.),  360;  Cox  v.  Bailey,  9  Geo.  467  ;  Zent  v. 
Hart,  8  Barr  (Penn.),  337;  Grant  v,  Ashley,  7  Eng.  (Ark.),  762;  Wooddy  v.  State 
Bank,  id.  780 ;  Pitt  v,  Wooten,  24  Ala.  474.  As  to  eSkct  of  part  payment  by  one  of 
several  joint  oontracton,  see  portg  \  275.] 
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CHAPTER   XXIV. 

ACKNOWLEDGIklENTS  BY  AND  TO  AGENTS,  EXECUTORS,  ETC. 

§  261.  An  acknowledgment  made  by  an  agent  in  respect  to  de- 
mands relating  to  concerns  within  the  scope  of  his  authority,  is  bind- 
ing upon  the  principal.  It  is  upon  this  principle,  that  one  co-con- 
tractor may  bind  another  by  part  payment.  And  though  a  partner 
may  not  bind  the  firm  after  dissolution,  by  a  part  payment,  or  a  new 
promise,  he  may  do  so  if  appointed  to  settle  the  affairs  of  the  con- 
cern.^ A  partnership  dissolved  for  future  operations,  and  remaining 
in  force  for  closing  the  business  of  the  concern ;  and  the  liquidating 
partner  retaining  his  former  power  to  bind  the  firm  in  things  within 
the  scope  of  the  business  committed  to  him ;  a  payment  by  him  on 
account  of  a  simple  contract  debt  of  the  firm  in  such  case,  is  such  an 
acknowledgment  as  will  take  the  claim  out  of  the  operation  of  the 
statute.*  Where  an  agent  had  been  employed  to  pay  money  for  work 
done,  and  the  workmen  were  referred  to  him  for  payment,  and  he 
assents  to  it :  It  was  held  by  Lord  EUenborough,  that  an  acknowledg- 
ment, or  promise  to  pay  by  him,  will,  after  six  years,  take  the  case 
out  of  the  statute.^  So  where  the  plaintiff  relied  on  a  new  promise, 
as  an  answer  to  the  statute,  which  was  made  by  the  defendant's  m/e, 
who  managed  the  business,  and  generally  gave  orders  and  paid  for 
goods  ;  Buller,  J.,  held,  that  her  pi^mise  was  binding  on  the  defend- 
ant, and  took  the  case  out  of  the  statute ;  and  ruled,  that  the  promise 
of  any  servant,  or  agent,  entrusted  by  the  defendant  to  transact  his 
busmess  for  him,  woidd  have  the  same  effect.^    So,  also,  in  an  action 

1  Smidi  V.  Ludlow,  6  Johns.  (N.  Y.),  B.  267 ;  BeU  v.  Momson,  1  Peters  (U.  S.),  R. 
851 ;  Hayen  v.  Hathaway,  2  App.  (Me.),  R.  347. 

*  Honsen  v.  Irving,  3  Seig.  &  Watts  (Penn.),  R.  345. 

*  Burt  V.  Palmer,  5  Esp.  R.  145;  [Forster  v.  Thompson,  2  Con.  &Law,  568;  a 
promise  by  an  indiyidnal  member  of  a  college  corporation  will  not  take  the  case  ont  of 
the  statute.    Lyman  t;.  Norwich  Univ.  28  Vt.  (2  Wms.),  645.] 

*  Palethrop  v.  Furnish,  1  Esp.  B.  511,  note;  [Bnrk  v.  Howard,  13 SiGs.  241 ;  Bazger 
V.  Durvin,  22  Barb.  (N.  Y.),  68.] 
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• 

against  a  husband  for  goods  supplied  to  his  wife,  for  her  accommoda- 
tion, while  he  occasionally  visited  her,  Lord  EUenborough  thought, 
that  her  letters  were  admissible  evidence  of  an  acknowledgment  of 
the  debt,  to  take  the  case  out  of  the  statute ;  and  that  she  was  to  be 
considered,  in  such  a  case,  as  her  husband's  agent.^  On  the  same 
principle,  a  party  is  bound  by  the  declarations  and  admissions  of  his 
counsel,  Mr.  J.  Burrough  said,  he  saw  no  difiSculty  at  all  in  the 
question,  whether  parties  are  bound  by  the  acts  and  declarations  of 
their  counsel.  And  if  the  plaintiff,  he  said,  is  in  court,  and  hears 
what  his  counsel  says,  and  makes  no  objection,  he  is  bound.^ 

§  262.  The  relation  of  husband  and  wife,  and  the  bearing  it  has 
upon  the  acknowledgments  and  new  promises,  may  be  here  appro- 
priately introduced.  Where  an  action  was  brought  against  one  F. 
and  J.  N.,  and  M.  the  wife  of  J.  N.,  upon  the  joint  note  of  F.  &  M. 
made  before  the  marriage  of  M.,  laying  tiie  promise  to  pay  it  by  F.  &  M. 
dum  Bola^  and  the  defendants  pleaded  the  statute,  whereupon  issue  was 
joined ;  it  was  held,  that  the  acknowledgment  of  the  note  by  F.,  after 
six  years,  and  after  tiie  marriage,  wifl  not  be  evidence  to  support  the 
issue.  As  an  acknowledgment  operates,  if  at  all,  as  a  new  substan- 
tive promise,  and  there  could  have  been  no  promise  by  the  wife,  she 
not  being  competent  to  make  one  ;  and  the  promise  being  laid  by  F., 
together  with  M.,  dum  Boluy  could  not  be  satisfied  by  evidence  of  a 
promise  by  F.  &  J.  N.,  made  after  the  intermarriage  of  the  latter 
with  M.  There  was  another  fatal  objection  presented  by  the  facts  of 
the  case.  The  wife  had  been  married  above  six  years,  so  that  there 
could  not  have  been  a  promise  from  her  dum  %ola,  within  six  years, 
which  fact  alone,  said  Holroyd,  J.,  would  have  decided  the  question.^ 


^  Gregory  v.  Parker,  1  Campb.  R.  394 ;  and  yide  also,  Anderson  v,  Sanderson,  2 
Stark.  B.  204;  s.  c  Holt's  N.  P.  C.  591. 

'  Colledgo  V.  Horn,  3  Bing.  B.  119.  [A  purchased  land  of  B,  and  indorsed  notes  to 
him,  out  of  which  to  realize  the  purchase-money,  and  C,  at  the  request  of  A,  afterwarda 
applied  to  B  for  a  deed  of  the  land.  B  refused  the  deed  on  the  ground  that  the  notes 
were  not  paid.  C  thereupon  stated  that  A  would  pay  the  notes  if  the  makers  did  not, 
and  B  then  gave  his  deed  to  A,  who  accepted  it.  Held,  that  the  promise  by  C,  although 
not  authorized  by  A,  was  sufficient  to  take  the  case  out  of  the  statute  of  limitations,  as 
A  received  and  retained  the  benefit  of  the  promise.  Bowers  v,  Johnson,  10  S.  &  M. 
(Miss.),  169.  A  owed  B  $284,  of  which  $84  was  contracted  for  the  benefit  of  C,  and 
which  C  agreed  to  pay.  After  the  statute  had  ma  against  the  whole  account,  C  gave 
his  note  to  B  for  the  sum  of  $84.  Held  that  the  debt  was  not  revived  against  A.  Car- 
lisle V,  Morris,  8  Ind.  421 .] 

'  Pitman  v.  Foster,  1  Bam.  &  Cress.  B.  248* 
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A  promise  by  husband  and  wife,  during  coyerture,  to  pay  the  debt  of 
the  wife  contracted  dum  Bolay  and  which  has  been  barred  by  the  stat- 
ute, will  not  reyive  the  debt  so  as  to  ^ye  a  right  of  4ustion  against  the 
wife,  after  the  death  of  her  husband.^  A  promise  by  the  husband, 
that  he  will  see  a  debt  paid  which  the  wife  contracted  when  Bole^ 
which  has  been  barred  by  the  statute,  wiU  not  remoye  the  bar  in  a 

suit  against  husband  and  wife.' 

• 

§  263.  It  was  held  by  Chancellor  Kent,  that  any  acknowledgment 
or  admission  by  an  executor  or  admimBtratarj  will  not  bind  the  real 
assets  in  the  hands  of  an  heir  or  deyisee.  Is  the  heir,  he  inquires, 
^^  to  be  charged,  at  the  mere  pleasure  of  the  executor,  with  the  debts 
of  the  ancestor  ?  Does  it  rest  entirely  in  the  discretion  of  the  execu- 
tor, whether  the  heir  is  or  is  not  to  be  permitted  to  use  the  statute  of 
limitations,  which  the  law  has  proyided  as  a  means  of  defence  against 
a  simple  contract  demand,  which  perhaps  he  knows  to  be  unjust, 
though  his  ancestor  has  not  left  him  the  requisite  proof?  "  He  could 
not,  he  thought,  bring  his  mind  to  think  so.^  Then  how  far  are  the 
same  interrogatories  applicable  to  an  executor  or  administrator  as  pos- 
sessor of  the  personal  estate  of  the  testator  or  intestate,  simply  as 
trustee  for  the  creditors  and  legatees  ?  *  The  reasoning  of  Mr.  Jus- 
tice Story,  in  Bell'  v.  Morrison,*  is  some  answer.  The  proper  reso- 
lution of  the  point,  the  court  in  that  case  thought,  whether  or  not  an 
acknowledgment  or  promise  by  one  partner  after  dissolution,  will  re- 
yiye  a  partnership  debt  agmst  all  the  partners,  is  to  be  deemed  a 


1  Kline  v.  Oathart,  2  Penn.  R.  490. 

'  Powera  V.  Soathgate  et  ax.  15  Yt.  B.  471.  [If  tkfeme  covert,  after  her  intermar- 
riage, make  part  payment  of  a  debt  contracted  before  marriage,  i^wiU  not  take  the  debt 
out  of  the  statute  of  mnitations,  if  the  debt  is  barred  before  the  part  payment.  And  no 
promise  of  the  hnsband,  which  can  afiect  the  right  of  the  wife,  can  be  implied  by  a  part 
payment  of  a  debt  contracted  Ky  her  dum  sola,  Fairar  v.  Bessy  et  ux.  24  Vt.  (I  Deane), 
89.  So,  although  the  payment  be  made  before  the  note  is  barred,  it  being  made  with- 
out the  hnsband's  privity.  Nere  et  al.  v.  Hollands  et  nx.,  12  Eng.  L.  &  £q.  398.  Bat 
a  promise  made  by  the  wife,  in  the  presence  of  the  husband,  and  tacitly  assented  to  by 
him,  will  revlTe  the  debt.  Orcutt  v.  Berrett,  12  La.  Ann.  178.  A  feme  eoU,  payee  of  a 
promiss^  note,  married,  and  her  husband  survired  her.  The  husband  did  not  reduce 
the  chose  in  action  to  possession,  though  he  received  the  interest  during  her  life.  Held, 
in  an  action  by  her  administrators,  that  the  payment  of  interest  was  to  her  agent,  and 
was  an  answer  to  the  plea  of  the  statute.    Hart  v.  Stephens,  6  Q.  B.  937.] 

■  MooCTS  V.  White,  6  Johns.  (N.  Y.),  Ch.  R.  373,  374. 

*  See  cade,  Ch.  XVI.  \  3,  p.  163.  * 

»  Bell  r.  Morrison,  1  Peters  (U.  S.),  R.  351. 

^  24* 
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new  contract^  ^^  springing  out  and  supported  by  the  ori^bal  considerar 
tion."  The  court  declared  it  was  so,  both  upon  priaciple  and  author- 
iiy.  Then  the  question  as  to  executors  and  administrators,  resolves 
it  into  this,  —  have  they  authority,  acting  as  trustees  of  the  personal 
property,  to  make  a  new  contract  binding  upon  those  in  whose  behalf 
they  are  appointed  to  administer  it  ?  The  subject  seems  thus  to  pre- 
sent itself. 

§  264.  Many  cases  hare  made  a  distinction,  and  hold  that  an  ex- 
ecutor or  administrator  may  only  by  an  expre%B  promise  take  a  case 
out  of  the  statitte.  ^^  As  against  an  executor,"  says  Chief  Justice 
Abbott,  ^'  an  acknowledgment  merely  is  not  sufficient  to  take  a  case 
out  of  the  statute ;  there  must  be  an  express  promise."  ^  The  Su- 
preme Court  of  Maine,  thought  that  ^'  declarations  or  acknowledg- 
ments, from  which  a  new  promise  might  be  inferred,  if  made  by  the 
debtor  himself,  when  made  by  an  executor  or  administrator,  will  not 
be  sufficient  to  charge  the  estate ; "  and  that  '^  there  must  be  a  clear 
agreement  or  promise  to  pay."  ^  In  a  case  in  New  York,  there  was 
an  express  promise  by  the  executor  to  pay,  and  it  was  held  to  be  suffi- 
cient.5  The  only  question  in  Deyo's  Ex'rs  v.  Jones's  Ex'rs*  was, 
whether  the  admission  of  an  executrix  was  sufficient  to  take  the  note  in 
question  of  the  testator,  out  of  the  statute.  The  executrix,  as  lega- 
tee', had  consented,  in  accounting  before  a  surrogate,  that  a  note 


1  Tallock  V.  Dunn,  Bjan  &  Mood.  B.  416.  And  see  Atkins  v.  Tredgold,  2  Bam.  & 
Cress.  B.  12 ;  M'Cullodi  v.  Dawes,  9  Dow.  &  By.  B.  40.  The  same  distincdon  is 
recognized  in.  Virginia,  Lewis  o.  Bacon,  3  Hen.  &  Mnnf.  B.  105 ;  Henderson  v.  Foote, 
Call,  B.  248 ;  Epes  v.  Dudley,  3  Band.  B.  437.  And  in  Eentacky,  Hea  p.  Manners,  8 
J.  J.  Marsh.  B.  255.  Semble,  a  notice  in  a  newspaper  by  a  pers^ud  representati?e  that 
he  will  pay  all  debts  justly  dae  fix)m  his  testator,  will  prevent  a  dRfc  being  baned  by  the 
statute.  Bnt  eembUf  a  debt  is  not  taken  out  of  the  statute  by  an  advertiseBient  publkhed 
by  the  administrator,  requesting  all  persons  having  claims  on  the  estate,  to  send  in  state- 
ments of  their  demand,  prior  to  their  being  laid  before  A  B,  by  whom  the  persons  claim- 
ing to  be  creditors  are  to  submit  to  be  examined  touching  the  same,  if  he  shall  see  occa- 
sion, in  order  to  their  being  approved  and  paid,  or  rejected,  if  such  latter  course  be 
deemed  expedient.  Jones  v.  Scott,  1  Buss.  &  Mylne,  Ch.  B.  255 ;  and  4  £ng.  Con. 
Ch.  B.  413.  ^ 

a  Cakes  v.  Mitchell,  3  Shep.  (Me.),  B.  360.  In  this  case  the  words,  "an  airange- 
ment  will  soon  be  made  to  pay  the  note.  I  calculate  to  pay  it,  and  I  always  calculated 
to  pay  it/'  addressed  by  the  administrator  of  an  estate  to  the  holder  of  a  note  barred  by 
the  statute,  were  held  not  sufficient  to  chaiige  the  estate. 

8  Johnson  v.  Beardsley,  15  Johns.  (IT?Y.),  B.  3.     . 

*  Deyo's  Ex'rs  v.  Jones's  Ex'rs,  20  Wend.  <N.  Y.),  B.  491. 
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barred  by  the  statute  given  by  tiie  testator,  her  husband,  might  be 
charged  against  her  share  of  a  residuary  fond.  It  was  held,  that  this 
consent  could  not  be  conrerted  into  an  acknowledgment  of  indebted- 
ness and  willingness  to  pay^  in  an  action  against  her,  as  the  executrix 
of  her  husbaad. 

§  265.  In  Thompson  v.  Peter,  in  the  Supreme  Court  of  the  United 
States,^  what  was  said  by  the  administrator,  which  it  contended 
amounted  to  a  sufficient  acknowledgment,  the  court  held,  would  not 
have  been  even  against  the  original  debtor.  ^^But,"  says  Chief 
Justice  Marshall,  who  gave  the  opinion  of  the  court,  ^^  this  is  not  a 
suit  against  the  original  debtor,  it  is  brought  against  his  repreientar 
live,  who  may  have  no  personal  knowledge  of  the  transaction.  Dec- 
larations against  him  have  never  been  held  to  take  the  promise  of  a 
testator  or  intestate  out  of  the  act.  Indeed  the  contrary  has  been 
held."  In  Connecticut,  the  executor  has  the  same  control  over  the 
real  as  he  has  over  the  personal  estate ;  aud  it  has  been  held  by  the 
Supreme  Court  of  that  State  (on  an  issue  formed  in  the  action  of  debt 
by  book),  on  the  point  whether  the  plaintiff's  cause  of  action-accrued 
within  six  years,  will  an  acknowledgment  of  the  debt  by  an  executor 
support  the  issue  on  the  part  of  the  plaintiff,  that  it  would  not.^  In 
Massachusetts,  it  was  held,  that  an  administrator  cannot  revive  a 
debt  due  to  himself  from  the  intestate,  which,  at  the  intestate's  de- 
cease was  barred  by  the  statute  ;^  it  is  so  held,  likewise,  in  New 


1  Thomi>8on  o.  Peten,  &c.,  Adm'n,  12  Wheat.  (U.  8.),  B*  565. 

>  Peck  t;.  Botsfoid,  7  Conn.  R.  176. 

*  Richnuyid  (Petitioner),  2  Pick.  (Mass.),  R.  567.  Prior  deciBions  in  MassachnsettB, 
in  relation  to  the  subject  generally,  are  thus  commented  on  and  explained,  by  Daggett, 
J.,  who  gave  the  opinion  of  the  court  in  Peck  v.  Botsfbrd,  supra:  "Baxter  v.  Penni- 
man,  8  Mass.  R.  134,  shows  only  that  an  admission  made  to  an  execntor  or  administra- 
tor is  sufficient  to  take  a  case  otit  of  the  statute  of  limitations.  The  debtor  himself  may 
certainly  waive  the  statute.  In  the  opinion  given,  h<^ever,  the  court  speak  to  the  fol- 
lowing efiect :  '  An  admission  by  or  to  an  executor  or  administrator,  after  six  years,  will, 
Ac'  So  far  aa  that  opinion  regards  an  acknowledgment  by  an  executor  or  administra- 
tor, the  case  did  not  call  for  it;  and  therefore,  it  is  entirely  obiter.  In, Emerson  v. 
Thompson,  16  Mass.  R.  429,  the  same  doctrine  is  recognized,  on  a  case,  where  a  new 
promise  was  £y  an  executor,  and  the  only  case  cited  is  that  in  8  Mass.  R.  134,  which,  as 
haa  been  shown,  did  not  affect  the  point  in  controversy."  ....'*  The  only  cases, 
dted  by  the  counsel  for  the  plaintiff,  not  already  considered,  are  those  in  H.  Black.  R. 
102,  2  Saund.  117,  «,  note  2.  They  prove  only,  that  a  count  on  an  account  stated  with 
an  executor  for  money  due  from  the  testator,  may  be  joined  with  a  count  on  a  promise 
made  by  the  testator ;  and  that  this  is  the  usual  mode  of  declaring  against  executors  to 
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York,^  and  in  Kentucky.^  Notwithstanding  the  comments  upon  the 
earlj  cases,  in  Massachusetts,  in  the  note  to  the  case  of  Richmond, 
mpra^  it  was  held,  in  Manson  v>  Felton,  in  Massachusetts,^  that  a 
promise  within  six  years  by  the  guardian  of  a  spendthrift,  to  pay  a 
debt  due  from  the  ward,  will  take  the  debt  out  of  the  statute ;  the 
court  being  clearly  of  opinion  that  it  was  within  the  principle  of  an 
acknowledgment  by  an  executor,  which,  they  said,  in  that  common- 
wealth, had  repeatedly  been  held  sufficient  to  avoid  the  operation  of 
the  statute ;  it  was  an  admission  of  the  yaUdiiy  and  non-payment  of 
the  note  in  question,  by  the  only  person  in  existence,  charged  with 
the  liquidation  and  payment  of  it.^ 

§  266,  By  the  Supreme  Court  of  Pennsylvania,  in  the  year  1836, 
it  was  expressly  held,  that  an  executor  or  administrator,  sued  in  his 
representative  character  for  a  debt  due  to  the  decedent,  may  plead 
the  statute  as  a  bar  to  the  action,  although  such  executor  or  adminis- 
trator may  have  made  such  a  declaration,  as  in  the  case  of  a  person 
sued  for  Ms  ovm  debtj  would  be  sufficient,  as  a  new  promise,  to  take 
the  dase  out  of  the  statute.^  As  the  opinion  of  the  court,  in  this 
case,  is  very  illustrative,  and  has  particular  relation  to  the  principle 
governing  tiie  modem  decisions  upon  the  subject  of  acknowledgments 
and  new  promises ;  and,  moreover,  as  it  impairs  the  authoritative 
force  of  prior  cases  in  Pennsylvania,  which  have  been  relied  on  as 
authority  conflicting  with  the  sense  of  the  court,  it  will  not  be  deemed 
too  great  a  liberty  here  to  give  it  place.    By  Gibson,  Ch.  J. :  — 

^^The  concession  that  the  plaintiiBT's  claim  is  just,  and  the  promise 


save  the  statate  of  limitationB.    It  ifi  not  easy  to  see  how  these  cases  prove  the  point  for 
which  they  are  introduced."    He  relied,  also,  on  Mooers  v.  White,  supra.    But  contra, 
4  Har.  &  Johns.  (Md.),  R.  527. 
1  Rogers  v.  Rogers,  8  Wend.  (N.  Y.),  R.  502. 

*  Hord.©.  Lee,  4  Monroe  (Kent),  R.  37. 

*  Manson  v.  Felton,  13  Pick.  (Mass.),  R.  206.  ^ 

*  [And  in  Kentucky  it  has  also  been  held,  that  a  promise  by  an  execntor  takes  the  case 
out  of  the  statute.  Northcut  v.  Wilkins,  12  B.  Mon.  (Ken.),  408.  So  in  Alabama, 
Hall  V.  Darrington,  9  Ala.  502.  And  see  Tail  v.  Stephenson,  9  £ng.  Law  &^  £q.  80 ; 
Briggs  V.  Wilson,  39  id.  62 ;  Quynn  ».  Carroll,  10  Md.  197 ;  Tazewell  v.  Wbittier,  13 
Gratt.  (Va.),  329;  Griffin  v.  The  Justices,  &c,  17  Geo.  96.  Part  payment,  by  an  ad- 
ministrator will  take  a  debt  out  of  the  statute  as  against  an  administrator  de  bonis  rumf 
and  if  the  administrator,  being  a  creditor,  retains  certain  sums  in  part  payment,  the 
same  rule  applies.    Semmes  v.  Magruder,  10  Md.  242.] 

*  Fritz  V.  Thomas,  1  Whart  (Penn.),  R.  66. 
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to  see  what  could  be  done  for  him,  would  doubtless  be  sufficient  to 
maintain  an  action,  if  the  consideration  were  the  defendant's  own 
debt.     But  can  any  acknowledgment  by  an  executor  or  administrator, 
preclude  him  from  pleading  the  statute  of  limitations  to  a  count  on  the 
original  cause  of  action  7    In  Jones  v,  Moore,  5  Bin.  B.  578,  and 
subsequently  in  Bailey  v.  Bailey,  14  Serg.  &  Rawle,  R.  195,  and 
Scull  V.  Wallace,  15  Serg.  &  Bawle,  B.  231,  it  was  doubtless  taken 
for  granted,  that  a  recovery  may  be  had  against  a  plea  of  the  statute, 
on  proof  of  an  acknowledgment  by  the  personal  representative.     But 
it  is  to  be  remarked,  that  the  point  has  not  been  adjudged,  and  that 
no  recovery  has  in  fact  been  had ;  and  the  inquiry  is  consequently 
not  clogged  by  the  authority  of  a  precedent.     In  respect  to  ihe  first 
of  those  cases,  it  is  fair,  too,  to  say  it  was  the  first  step  taken  by  this, 
or  perhaps  any  other  court,  in  returning  to  the  spirit  and  letter  of  the 
statute.    But  when  it  was  determined  that  a  recognition  of  the  old 
debt  is  no  more  than  evidence  of  a  new  promise,  which,  when  made 
to  the  representative  of  a  decedent,  can  be  sued  by  him  but  in  a  per- 
sonal character,  it  was  virtually  determined  that  the  same  recognition 
hy  a  personal  representative,  is  but  evidence  of  a  new  promise,  on 
which  he  may  not  be  sued,  otherwise  than  in  his  personal  character, 
without  overturning  some  of  the  most  firmly  fixed  principles  of  the 
law ;  for  nothing  is  better  settled  than  that  an  executor  or  administra- 
tor is  answerable  in  his  offi^  character,  for  no  cause  of  action,  that 
was  not  created  by  the  act^  the  decedent  himself;  and  it  is,  there- 
fore, singular,  that  the  principle  in  its  application  to  these  convergent 
propositions,  was  not  carried  out.     In  actions  against  the  personal 
representative^,  on  his  own  contracts  and  engagements,  though  made 
for  the  benefit  of  the  estate,  the  jildgment  is  <&  h(mi%  prapriis  ;  and 
he  is,  by  every  principle  of  legal  analogy,  to  answer  it  with  his  person 
and  property.      The  pleadings,  it  is  true,  have  not  hitherto  been 
moulded  to  the  new  principle ;  nor  could  they  be  in  the  case  of  an 
acknowledgment  by  a  personal  representative,  whose  promise  gives  no 
action  against  him,  unless  it  be  sustained  by  some  other  consideration 
than  the  previous  debt,  which  imposes  no  moral  obligation  to  pay  it 
out  of  his  own  pocket,  especially,  since  he  has  been  deprived  of  all 
color  of  titie  to  the  residue.    Had  the  judges,  when  they  determined 
that  a  promise  to  tiie  representative  of  a  decedent  must  be  declared 
on  as  such,  also  determined  that  it  must  be  declared  on  as  such,  when 
made  by  him,  they  would  have  restored  the  law  to  its  primitive  sym- 
metry, and  suggested  a  principle  that  would  have  entirely  extinguisdied 
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the  notion  of  revival,  which,  for  want  of  it,  seems  to  have  lingered  in 
its  embers  Hirough  the  succeeding  cases ;  for  the  forms  of  the  law  are 
the  indices  and  conservatories  of  its  principles.  It  would  not  only 
have  indicated  the  necessity  of  a  special  consideration,  to  support  the 
promise  of  a  representative,  but  it  would  have  disclosed  a  bar  to  an 
action  against  two  or  more,  on  a  promise  by  one.  And  as  he  cannot 
charge  himself  personally  without  a  new  consideration,  he  cannot 
charge  the  estate,  on  the  foundation  of  the  old  one,  to  the  prejudice 
of  the  creditors,  whose  fund  might  be  materially  lessened  by  it.  He 
is  not  bound  to  plead  the  statute,  because  he  may  know  the  debt  to  be 
a  just  one ;  and  for  that  reason  only,  the  matter  is  lefb  to  his  discre* 
tion ;  but  it  follows  not,  that  he  may  tie  up  his  hands  from  using  it, 
when  the  time  come,  by  a  mistaken  concession,  or  an  engagement 
which  has  no  consideration  to  bind  him  personally  or  oflScially.  Be- 
udes,  it  would  be  hazardous  to  expose  the  estate  to  the  consequences 
of  his  inexperience  or  ignorance  of  the  demands  made  upon  him.  We 
know  how  perilous  a  thing  it  is  for  the  debtor  himself,  though  armed 
with  knowledge  and  vi^ant  to  guard  against  surprise,  to  converse 
about  a  debt  barred  by  the  statute ;  but  the  peril  would  be  overwhelm- 
ing, if  the  estate  were  to  be  jeoparded  by  the  mistakes  of  one,  who  is 
bound  to  parley,  and  has  not  only  every  thing  to  learn,  but  to  learn  it 
from  those  whose  interest  it  is  to  mislead  him.  Why,  then,  should 
we  not  jGoush  what  was  so  well  begun,  i^Jones  v.  Moore,  by  making 
the  law  of  the  subject  consistent  in  all  n»  parts,  and  ^ving  to  tiie 
statute  entire  effect,  both  in  substance  and  in  form.  To  do  so,  would 
involve  no  violation  of  that  case  as  a  precedent,  for,  as  I  have  said, 
the  point  was  not  adjudged ;  and  the  step  remaining  to  be  taken  in 
the  progress  of  departure  from  tRe  doctrine  of  revival,  is  no  greater 
than  was  taken  there.  Indeed,  there  is  no  course  open  to  us,  but  to 
follow  the  principle  out,  or  abandon  it  altogether ;  for,  to  be  consist- 
ent, we  must  either  return  to  the  doctrine  of  revival  without  qualifica- 
tion, or  maintain  that  an  action  on  his  own  promise,  lies  not  against  an 
executor  or  administrator  in  his  official  character.  And  for  saying  it 
does  not,  we  have  the  authority  of  Thompson  v.  Peters,  12  Wheat. 
R.  565,  and  Peck  v.  Botsford,  7  Conn.  R.  178 ;  in  both  of  which, 
the  point  was  direcfly  ruled."  ^ 


^  [An  ezjMMs  promise  by  an  adminiBtrator  will  not  revive  the  debt  against  the  estate 
of  his  intestate.    Sanders  v.  Kobertson,  23  Miss.  (1  Cush.),  389 ;  Moore  v.  Hardison, 
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§  267.  In  a  subsequent  case  in  Pennsylyania,  wherein  it  was  held, 
that  an  executor's  promise  to  pay  a  debt  of  the  testator,  will  not  take 
it  out  of  the  statute,  the  court  rely  upon  the  above  case  in  support  of 
the  ground,  that,  as  the  old  promise  was  not  revived,  but  superseded 
by  the  new  one,  the  consideration  of  a  moral  obligation  would  be 
wanting  to  make  the  executor  personally  liable.^  An  adnussion  by 
one  co-executor  of  a  debt  due  from  his  testator  is  nowhere  receivable 
as  evidence  in  a  suit  for  the  debt,  against  another  co-executor  to  es- 
tablish the  origin  of  the  demand,  as  to  make  the  other  personally  lia- 
ble ;  though  otherwise  to  take  it  out  of  the  statute,  if  the  original 
demand  against  the  testator  is  aliunde  established.^ 

§  268.  As  the  debtor  may  w^ve  the  statute  by  a  sufficient  ac- 
knowledgment, or  by  one  which  amounts  to  a  new  promise  either  ex- 
press or  implied,  he  may  make  it  to  the  executor  or  administrator 
upon  the  estate  of  his  deceased  creditor,  and  will  be  bound  by  it. 
Thus  in  Martin  v.  Williams,  executor  of  Williams,  in  error,  it  was 
held,  in  New  York,^  that  in  an  action  by  an  executor,  an  acknowledg- 
ment of  the  debt  to  him  within  six  years,  by  the  debtor,  is  evidence 
to  support  a  new  promise ;  and  in  Dexter  v.  Penniman,  in  Massachu- 
setts,^ the  court  say,  that  an  admission  to  an  executor  or  adminis- 
trator, is  sufficient  to  take  a  case  out  of  the  statute.^  And  so,  also, 
has  it  been  held  in  Pennsylvania.^ 

§  269.  It  is  not  necessary  that  the  acknowledgment  should  be 
made  to  the  creditor  himself,  or  to  his  executor,  for  if  made  to  a 
stranger  in  the  absence  of  the  creditor  or  his  executor,  it  will  defeat 
the  operation  of  the  statute,  as  raising  an  implied  promise.^    Admis- 


10  Texas,  467;  Moore  v,  Hillebnmt,  14  id.  312;  Biser  v.  Snoddy,  7  Ind.  442.    Nor 
wiU  a  part  payment.    Miller  r.  Dorsej,  9  Md.  317.    And  see,  also,  Henderson  v.  Bsley, 

11  S.  &  M.  (MiM.),  9;  Hazzleton  v.  Whitesides,  2  Strobh.  (S.  C.),^53;  Forney  v. 
Benedict,  5  Barr  (Penn.),  225.] 

1  Beynoldfl  v.  Hamilton,  7  Watts  (Fenn.),  R. 

*  Hammon  v.  Hunt,  4  Cow.  (N.  Y.),  B.  493;  Deyo's  Ex'zs  v.  Jones's  Ex'rs,  20 
Wend.  (N.  Y.),  B.  491. 

*  Martin  v,  Williams,  17  Johns.  (N.  Y.),  B.  330. 

*  Dexter  v.  Penniman,  8  Mass.  B.  134. 

*  Becogni^ed  in  Emerson  v.  Thompson,  16  Mass.  B.  429,  and  in  Peck  v.  Botsford,  7 
Conn.  (N.  Y.),  B.  179. 

^  Jones  V.  Moore,  5  Bum.  (Penn.),  B.  573. 

7  Porter  v.  Hill,  Greenl.  (Me.),  B.  41 ;  Whitney  v.  Bigelow,  4  Pick.  (Mass.),  B.  110  ; 
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aion  of  indebtedness  to  and  promise  to  pay  the  payee  of  a  note,  have 
been  deemed  sufficient  to  enable  the  indorsee  to  avoid  the  statute.^ 


Soulden  v.  Van  EenseUaer,  9  Wend.  (N.  Y.),  R.  293;  St.  John  v.  Garrow,  4  Port, 
(Ala.),  R.  223 ;  [Bloodgood  v,  Braen,  4  Sandf.  (N.  Y.),  Sap.  Ct  427 ;  Carshore  v, 
Hajck,  6  Barb.  (N.  Y.),  Sap.  Ct.  583;  Watkina  v.  Stevens,  4  id.  168;  Phillips  v. 
Peters,  21  Barb.  (N.  Y.),  351 ;  anUf  S  246.  Bat  it  seems  otherwise  in  England  unce 
the  Stat,  of  Goo.  lY.  c.  14;  GrenfeU  v,  Girdleston,  2  Y.  &  C.  662 ;  Goate  v.  Goate,  37 
£ng.  L.  &  Eq.  486.  And  the  admission  mast  be  made  with  intent  to  infiaence  the  ac- 
tion of  the  creditor.    Wakeman  v.  Sherman,  8  Selden  (N.  Y.),  85]. 

1  Frye  v.  Barker,  4  Pick.  (Mass.),  R.  882 ;  Little  v.  Blant,  9  id.  488 ;  Dean  v.  Hew- 
ett,  5  Wend.  (N.  Y.),  R.  257;  Howe  v,  Thompson,  2  Pairf.  (Me.),  R,  152;  [Bin!  v. 
Adams,  7  Geo.  505.  Bat  held  otherwise  in  Thompson  v.  Gilreath,  3  Jones  (N.  C), 
Law,  493].  And  the  indorser  is  a  competent  witness  to  prove  the  time  when  the  pay* 
ment  was  made,  provided  he  has  shielded  himself  from  all  liability,  by  ordering  the 
contents  of  the  note  to  be  paid  "without  recourse,"  or  words  equivalent.  Rice  0. 
Steams,  3  Mass.  R.  225;  Howe  v.  Thompson,  supra;  Buskins  v.  Wilson,  6  Cow.  (N. 
Y.),  R.  471 ;  Barretto  v.  Snowden,  5  Wend.  (N.  Y.),  R.  181 ;  and  see  Dowling  v. 
Ford,  1  Mees.  &  Welsh.  (Ex.),  R.  325.  [When  notes,  secured  by  mortgage,  have  be- 
come banned  by  the  statute,  the  creditors  of  the  mortgagor  may  claim  the  benefit ;  nor 
can  any  rights  acquired  by  the  creditors,  by  the  running  of  the  statute,  be  afiected  bj  a 
subsequent  acknowledgment  of  the  debt  by  the  debtor.  Larthet  v.  Hogan,  1  La.  Ann. 
330.] 
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CHAPTER   XXV. 

ACKNOWLEDGMENTS  IN  WRITING. 

§  270.  IVIk.  Brougham,^  in  his  speech,  delivered  in  the  British 
House  of  Commons,  on  the  7th  of  February,  1828,  on  legal  reform, 
m  giving  a  detail  of  the  defects  and  anomalies  of  English  law,  which, 
in  his  judgment,  required  legislative  correction,  proposed  "  to  prop 
up  the  statute  of  limitations  by  the  statute  of  frauds,"  and  say  that 
nothing  should  take  the  case  out  of  the  former  but  a  new  promise  in 
toritinff^  and  thus  put  an  end  to  .absurd  and  contradictory  decisions. 
In  the  following  May,  the  Act  of  9  Geo.  IV.  c.  14,  was  passed,  which 
was  to  tiiat  effect,  and  which  was  entitled,  "  An  Act  for  rendering  a 
written  memorandum  necessary  to  the  validity  of  certain  promises 
and  engagements ; "  and  was  to  commence  and  take  effect  on  the  first 
of  January,  1829.^  It  has  been  called  "  Lord  Tenterden's  Act," 
from  its  author,  tiie  late  learned  Lord  Chief  Justice  Tenterden,  of  the 
Court  of  King's  Bench.  As  declared  by  Mr.  Justice  Thompson,  in 
giving  the  opinion  of  the  Supreme  Court  of  the  United  States,  in 
Moore  v.  Bank  of  Columbia,^  "  it  shows,  in  a  very  striking  point  of 
view,  the  sense  of  the  English  legislature,  of  the  very  great  mischief 
which  has  resulted  from  vague  and  loose  declarations,  in  a  great  man- 
ner to  set  aside  and  make  void  the  statute  of  limitations."  ^^  Al- 
though," says  Chief  Justice  Shaw,  "  it  does  not  attempt  to  define 
what  species  or  form  of  acknowledgment  shall  be  sufScient  to  found  i 
new  promise,  yet,  when  parties  are  compelled  to  rely  upon  written 
acknowledgments,  framed  for  the  express  purpose  of  renewing  and 
continuing  a  promise  which  has  expired,  or  is  about  expiring,  such 
acknowledgment  may  reasonably  be  expected  to  be  definite  in  its  ref- 
erence to  tiie  debt,  security,  or  promise,  intended  to  be  continued  in 


^  Since  Lord  ChanceUor  Brougham. 

2  See  the  Act  in  the  Appendix,  p.  cxlv. 

s  Mooie  V.  Bank  of  Ck>lambia,  6  Peters  (U.  S.),  B.  86. 
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force,  and  so  precise  and  explicit  in  its  terms  of  acknowledgment,  as 
to  dispel  much  of  the  obscurity  which  has  surrounded  other  cases, 
arising  upon  loose,  indefinite,  and  imgoarded  verbal  admissions."^ 
The  act  certainly  goes  to  illustrate  and  confirm  the  policy  of  the 
course  which  we  have  shown  to  have  been  long  pursued  by  our  Amer- 
ican courts,  in  cautiously  admitting  loose,  verbal  declarations  to  take 
a  case  out  of  the  statute.  In  some  of  the  States,  as  we  shall  pres- 
ently show,  its  terms,  with  slight  variation  in  phraseology,  and  some 
qualification,  have  been  already  adopted ;  and,  as  the  example  will, 
there  is  reason  to  suppose,  he  generally  followed,  the  manner  in  which 
the  act  has  been  construed  by  the  courts  in  England,  though  of  no 
direct  authority  here,  will  doubtless  invite  attention,  and  exert  an  in- 
fluence. 

§  271.  "Lord  Tenterden's  Act"  first  enacts,  as  may. be  seen, 
"  that,  in  actions  of  debt  or  upon  the  case,  grounded  upon  any  simple 
contract,  no  acknowledgment  or  promise  by  words  only  shall  be 
deemed  sufficient  evidence  of  a  new  or  continuing  contract,  whereby 
to  take  any  case  out  of  the  said  enactments  [the  statute  of  James  I. 
and  the  Irish  act  f)f  limitations],  or  eitiier  of  them,  or  to  deprive  any 
party  of  the  benefit  thereof,  unless  such  acknowledgment  or  promise 
shall  be  made  or  contained  by  or  in  some  writing  to  be  signed  by  the 
^  party  chargeable  thereby."  The  object  in  view  was  the  prevention 
of  fraud  and  perjury  in  proving  an  acknowledgment  or  a  new  promise, 
by  rendering  necessary  to  procure  that  in  writing  for  which  words 
were  previously  sufficient.  This  was  so  stated  by  Lord  Tenterden,  in 
Dickinson  v.  Hatfield.^  The  Chief  Justice  of  the  Common  Pleas 
also,  Tindal,  said,  in  Hayden  v,  Williams,^  that  the  statute  did  not  in- 
tend to  make  any  alteration  in  the  legal  construction  to  be  put  upon 
^knowledgments  or  promises  made  by  the  defendants,  but  only  to  re- 
quire a  different  mode  of  proof.  "  To  inquire,  therefore,"  he  pro- 
ceeded to  say,  "whether,  in  a  ^ven  case,  tiie  written  document 
amounts  to  a  written  acknowledgment  or  promise,  is  no  other  inquiry 
than  whether  the  same  words,  if  proved,  before  the  statute,  to  have 
been  spoken  by  the  defendant,  would  have  had  a  similar  operation  and 


1  In  Sigonrnej  v,  Druty,  14  Pick.  (Maas.),  R.  S89. 
^  Dickinson  v.  Hatfield,  5  Chit.  &  Payne,  R.  46. 
8  Hayden  v,  Williams,  7  Ring.  R.  163. 
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effect."  The  legal  effect  of  the  iM^knowledgment  or  promiBe,  as  to 
how  far  it  may  be  considered  as  admitting  a  debt  to  be  due,  or 
amounting  to  a  promise  to  pay  it,  is  a  question  of  law  for  the  deter- 
ndnation  of  the  court ;  ^  but  extrinsic  facts  are  for  the  jurj.^  In  an 
action  by  the  payee  against  the  maker  of  a  promissory  note,  the  plain- 
tiff, to  rebut  a  plea  of  the  statute,  proved  the  fact  of  a  payment  on 
account  of  the  note  within  six  years,  and  further  proved  a  parol  ad- 
mission by  the  party  paying  that  he  made  this  payment.  This  admis- 
sion, it  was  held,  was  rightly  received  in  evidence  to  corroborate  the 
direct  proof  of  the  fact  of  payment,  as  Lord  Tenterden's  Act  merely 
excludes  an  acknowledgment  of  the  debt  by  "  words  (ynlyP  ^ 

§  272.  The  act  requires  a  signing  hy  the  party  chargeable.  The 
writing  must  be  signed  by  the  party,  and  it  is  not  sufficient  that  it  is 
in  his  handwriting.^  It  has  already  been  shown,^  that,  in  the  absence 
of  any  le^slative  enactment  to  the  contrary,  an  acknowledgment  by 
an  agent  of  the  debtor,  —  such  a  one  as  would  be  binding  upon  the 
principal  if  directly  made  by  him, — is  sufficient  to  take  a  case  out  of 
the  statute.  But,  looking  at  the  words  of  the  act  of  9  Geo.  lY.,  the 
act  is  confined  in  terms  to  writings  signed  ly  the  pqrty  chargeable 
thereby.  It  appears,  says  Chief  Justice  Tindal,  that  the  legislature 
well  knew  how  to  express  the  distinction  between  a  signature  by  the 


^  Snook  V.  Mears,  5  Price,  B.  636. 

s  Moirell  v.  Smith,  3  Mees.  &  Welsh.  (Ex.),  B.  402 ;  8  Can.  &  Fajne,  B.  246. 

'  Beyan  v.  Grelhing,  3  Gale  &  Day.  B.  59.  [In  1835,  A  brought  an  action  on  a 
promissory  note,  upon  which  neither  principal  nor  interest  had  been  paid  since  1823. 
In  1832,  the  administrator  of  the  maker  of  the  note  returned,  under  citation,  an  inyen- 
toxy  and  account  of  the  late  debtor's  assets  and  debts  in  which  A's  debt  was  entered. 
It  was  held,  that  this  entry  was  sufficient  under  Lord  Tenterden's  Act  to  take  the  case 
out  of  the  statute.  Smith  v.  Poole,  12  Sim.  17.  And  see  Woolbridge  v,  Allen,  12 
Met.  (Mass.),  470;  §§  232  and  233,  emte.  The  making  of  one  note,  and  tendering  it  to 
the  holder  of  another,  in  payment,  pursuant  to  an  agreement  between  them,  is  not  such 
an  acknowledgment  or  promise  to  pay  in  writing  as  will  take  the  second  note  out  of  the 
statute.  Smith  v.  Eastman,  3  Cush.  (Mass.),  355.  A  and  B  had  an  unsettled  account 
In  1845,  A  signed  the  following  agreement:  "It  is  agreed  that  B,  in  his  general  ac- 
count, shaU  giye  credit  to  A  for  £147  for  bricks  deliyered  in  1834."  A  died  in  1847, 
haying  chaiged  by  his  will  his  debts  on  his  real  estate,  and  a  suit  was  instituted  for  the 
administration  of  his  estate.  Held,  that  this  was  not  such  an  acknowledgment,  under 
^  1  of  Lord  Tenterden's  Act,  as  to  giye  B  a  right  to  an  account  against  A's  estate  for 
more  than  six  yean  before  A's  death.    Hughes  v.  Paramore,  35  £ng.  L.  &  £q.  195.] 

*  Barley  v.  Ashton,  12  Adol.  &  EU.  B.  493. 

»  See  Ch.  XXIV.  S  261. 
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party  and  a  signature  by  his  agent ;  and  that  when  it  appeared,  in  the 
act  in  question,  ^^  that  it  expressly  mentions  the  signature  of  the  party 
only,  we  think  it  a  safer,  construction  to  adhere  to  the  precise  words 
of  the  statute,  and  that  we  should  be  legislating^  not  interpreting,  if 
we  extended  its  operation  to  writings  signed,  not  by  the  party  charge- 
able thereby,  but  by  his  agent."  In  this  case,  the  debtor's  wife 
wrote  a  letter  to  the  creditor,  in  her  husband's  name,  and  at  his  re- 
quest, proposing  to  pay  a  debt  by  iiistalments ;  and  the  decifdon  was, 
in  conformity  to  the  just-mentioned  construction,  that  the  promise  was 
not  sufficient,  because  not  signed  by  the  ''  party  chargeable."  ^ 

§  273.  The  construction  has  been,  that  the  debtor  must  be  person-- 
<My  chargeable.  In  a  case  where  a  letter  was  put  in,  addressed  by 
the  defendant  to  the  plaintiffi,  the  effect  of  which  was,  ^^  there  are 
certain  accounts  due  me,  get  them  if  you  can,"  the  question  was, 
whether  the  party  had  charged  himself ;  and  it  was  held  that  he  had 
not.^  Lord  Denman,  Ch.  J.,  and  Coltman,  J.,  in  this  case,  held  that 
Whippy  V.  Hillary,*  was  quite  in  point,  in  which  there  was  a  clear 
acknowledgment,  but  the  defendant  pointed  out  a  particular  fund  in 
the  hands  of  trustees ;  and  by  Lord  Chief  Justice  Tenterden :  ^^  The 
words  of  the  act  are,  ^  unless  such  acknowledgment  or  promise  be 
made  or  contained  by  or  in  some  writing  to  be  signed  by  the  party 
chargeable  thereby.'  The  defendant  himself  must  be  chargeable  by 
the  instrument  relied  upon  to  bar  the  statute."  By  Patterson,  J. : 
"  It  is  clear  the  defendant  did  not  mean  to  render  himself  personally 
chargeable ;  he  only  refers  to  others,  by  whom  the  debt  is  to  be  paid." 

§  274.  Before  Lord  Tenterden's  Act,  if  there  were  mutual  and 
reciprocal  accounts  with  any  item  on  either  side  within  six  years, 
there  was  a  bar  to  the  statute,  because  every  new-item  and  credit 
implied  an  admission  of  the  justice  of  the  accounts  (see  ante,  Ch. 
XIY.) ;  and  in  such  case  the  admission  might  have  been  proved 
under  the  common  replication,  that  the  cause  of  action  did  accrue 
within  six  years.    But  as  that  act  requires  either  a  part  payment  or 


1  Hjde  V,  Johnaon,  2  Bing.  B.  (New  Cases),  776.  This  case  was  cited  as  authority 
in  Clarke  v,  Alexander,  in  1844,  in  which  it  was  held  that  the  signature  of  a  clerk  was 
not  sufficient.    8  Scott  (New),  B.  147. 

s  Boutlege  v.  Bamsaj,  8  Adol.  &  £11.  B.  221. 

8  Whippy  V,  Hillary,  5  Cair.  &  Payne,  B.  209. 
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an  acknowledgment  in  writing^  signed  by  the  party  chargeable,  it  is 
now  well  established,  that  no  such  mutual  and  reciprocal,  or  cross 
accounts,  as  such,  are  of  any  avail  (unless  in  writing,  and  signed  by 
the  pariy  charged),  to  save  the  statute,  either  on  the  ground  of  their 
being  an  acknowledgment  of  the  debt,  or  as  amounting  to  evidence 
(by  way  of  admission),  of  part  payment,^  as  they  only  are  available 
when  they  come  within  the  exception  of  merchants'  accounts ;  and, 
therefore,  it  is  that  even  a  parol  statement  of  accounU^  made  within 
the  six  years,  will  not  bar  the  statute,  if  the  original  cause  of  action 
be  more  than  edx  years  old,  as  such  account  stated  merely  amounts  to 
a  promise  to  pay  the  old  debt,  which  should  be  in  writing,  according 
to  the  provision  of  the  act.  And  such  account  stated,  cannot  of  itself 
be  sued  upon  as  a  new  promise  for  want  of  a  consideration  to  support 
it.^  Though  if  the  account  stated,  or  any  other  subsequent  promise 
by  parol,  were  upon  a  new  consideration  sufficient  to  support  it,  it 
would  amount  to  a  new  and  independent  contract,  and  might  be  de- 
clared on  accordingly.^ 

§  275.  The  statute  enacts,  that  no  joint  contractor,  or  the  executors 
or  administrators  of  any  such  joint  contractors,  shall  lose  the  benefit, 
so  as  to  be  chargeable  by  any  written  acknowledgment  or  promise, 
signed  by  the  others  of  them ;  but  nothing  shall  alter,  or  take  away, 
or  lessen  the  effect  of  any  payment  of  any  principal  or  interest  made 
by  any  person  whatsoever.  Another  section  (3d)  provides  that  no 
indorsement  of  payment,  or  any  security  shall  be  deemed  sufficient 
proof  of  such  payment,  to  take  the  case  out  of  the  operation  of  the 
statute.^  By  the  construction  which  these  enactments,  thus  taken 
together,  have  received  in  England,^  one  joint  contractor  cannot  pre- 
vent the  other  from  taking  advantage  of  the  statute  of  limitations  by 
any  species  of  acknowledgment,  except  by  part  payment  of  principal 
and  interest.    The  law  laid  down  in  Whitcomb  v.  Whiting,  in  respect 


1  Williams  v.  GrifiSths,  2  Crompt.,  Mees.  &  Bosc.  B.  45 ;  Cottam  v.  Partridge,  C.  P. 
20;  L.  J.  R.  162. 

'  Tarbnck  v.  Bispham,  2  Mees.  &  Welsb.  B.  per  Parke,  B. ;  Jones  v.  Bjder,  4  Kees. 
&  Welsb.  B.  32;  Mills  v.  Fowles,  5  Bing.  B.  (New  Cases),  455. 

•  See  Browne  on  Actions,  67,  and  No.  133  Law  Library,  54,  and  Beeves  r.  Heame, 
3  Crompt.,  Mees.  &  Bosc.  B.  323. 

*  The  aaihor  has  been  aided  in  obtaining  the  authorities  on  this  branch  of  the  act  hj 
an  article  in  the  eighth  volume  of  the  London  Monthly  Law  Magazine. 

B  8  Lond.  Monthly  Law  Mag.  (1840),  p.  201. 
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to  joint  contractors,  is  unaffected,  inasmuch  as  the  effect  of  part  pay- 
ment is  expressly  saved.^  The  decision  in  Wyatt  v.  Hodson,^  was, 
that  payment  of  interest  within  six  years  by  one  of  several  joint  con- 
tractors, took  the  case  out  of  the  statute  as  to  all.  It  was,  notwith- 
standing, urged  for  the  defendant,  that  the  9th  Geo.  lY.  c.  14,  or 
Lord  Tenterden's  Act,  which  had  enacted,  that  even  an  cutual  prom- 
ise to  pay,  should  revive  a  debt  at  the  end  of  six  years,  unless  such 
promise  were  in  writing,  could  never  intend  to  give  a  greater  effect  to 
an  implied  promise.  The  payment  of  interest  was  only  an  acknowl- 
edgment from  which  h promise  to  pay  might  be  implied;  and  thou^, 
by  an  exception  in  the  act,  it  is  de61ared,  Ihat  payment  of  interest  by 
any  person  whatsoever,  should  prevent  the  time  of  limitation  from 
taking  effect,  yet  it  was  said,  that  that  must  be  confided  to  the  indi- 
vidual paying,  or  an  executor  or  administrator  of  such  person.  If  a 
joint  contractor,  in  other  words,  cannot  bind  his  co-contractor  by  an 
express  promise  in  writing,  why  should  he  be  said  to  do  so  by  the 
payment  of  a  small  sum  for  principal  or  interest,  which  raises  but  an 
implied  promise  ?  The  court  were,  however,  clear  in  their  opinion, 
that  the  defendant  was  not  protected  by  the  act,  and  that  the  effect 
of  part  payment  was  not  confined  to  the  individual  making  it ;  —  that 
the  payment  of  principal  or  interest  stands  on  a  different  footing  fix>m 
the  making  of  promises,  which  are  often  rash  or  ill  interpreted ;  while 
money  is  not  usually  paid  without  deUberation ;  and  payment  is  an 
unequivocal  act,  and  (by  Park,  J.)  Whitcomb  v.  Whiting  is  a  gov- 
erning case.  "  When,"  says  Alderson,  J.,  "  the  act  passed,  the  case 
of  Burleigh  v,  Stott,^  had  decided,  that  payment  on  account  by  one 
of  many  joint  contractors,  should  have  the  effect  of  fixing  them  all ; 
and  the  act  says,  that  the  effect  of  such  an  acknowledgment  shall  not 
be  lessened."  By  Tindal,  Ch.  J.  — "  On  the  broad  construction  of 
the  act,  we  think  payment  of  money  by  one  of  several  joint  contrac- 
tors an  acknowledgment  not  within  the  mischiefs  or  the  remedy  pro- 
vided by  the  legislature  against  the  effect  of  an  oral  promise."  * 


^.iSee  atUe,  Ch.  XXIII.  §  248. 

*  Wyatt  t;.  Hodson,  8  Bing.  R.  309  (1832). 
'  Burleigh  v.  Stott,  8  Bam.  &  CresB.  R.  36. 

*  [Part  payment  by  a  partner  after  dissolution,  prevents  the  bar  of  the  statute,  provi- 
ded the  creditor  have  no  notice  of  the  dissolution.  Tappan  v.  Kimball,  10  Foster  (N. 
H.),  136.  And  where  two  joint  promisors  of  a  note  refer  the  holder  to  a  third  promisor, 
who  pays  the  interest,  the  payment  takes  the  note  out  of  the  statute  as  to  all.    Win- 
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§  276.  Not  only  is  part  payment  of  principal  or  interest  by  one 
joint  contractor,  as  well  since  as  before  Lord  Tenterden's  Act,  suffi- 
cient to  take  the  case  out  of  the  statute,  but  the  allowing  credit  for 
interest  in  an  account  being  equivalent  to  its  payment  is  also  sufficient 
to  defeat  the  operation  of  the  statute.^ 

§  277.  The  point  raised  in  Channel  v.  Ditchbum,^  was,  whether 
payment  of  interest  by  one  of  a  joint  and  several  promissory  note  was 
sufficient  to  take  the  case  out  of  the  statute  of  limitations,  against  the 
other,  even  though  the  payment  be  not  made  within  six  years  after 
the  first  accruing  of  the  cause  of  action.  Parke,  B.,  in  delivering 
the  judgment  of  the  court,  said  that  cases  had  been  relied  on  as  dis- 
tinguishing this  case,  and  throwing  discredit  on  the  authority  of  Whit- 
comb  V.  Whiting,  —  and  it  seemed  a  strong  position  to  say,  that  a 
party  who  joins  with  another  in  making  a  joint  and  several  promis- 
sory note,  by  that  act,  endows  the  other,  his  agent,  with  autiibriiy  by 
payment  of  interest  or  principal,  to  make  a  fresh  contract  for  him. 
But  since  that  case,  the  Court  of  Queen's  Bench  had  twice  decided,^ 
that  a  part  payment  by  a  joint  contractor,  takes  the  case  out  of  the 
statute,  and  thus  confirmed  the  authority  of  Whitcomb  v.  Whiting. 
It  is  said,  however,  continued  tiie  learned  judge,  tiiat  a  distinction 
arises  in  tins  case  from  the  fact  of  the  statute  having  run  out  before 
the  payment  was  made,  but  on  looking  at  the  paper  book  in  the  case 
of  Manderston  v.  Bobertson,^  it  appears  the  payment  in  that  case  was 
made  after  the  statute  had  run  out.  The  case  of  Whitcomb  v.  Whit- 
ing, miist,  therefore,  still  be  considered  as  good  law.^ 


chell  V.  Bowman,  21  Barb.  (N.  Y.),  448.    Bat  see  contra,  Smith  v.  Townsend,  9  Bich. 
(S.  C),  44,  and  ante,  ^  260,  note.] 

1  Pearne  v.  Hunt,  10  Barn.  &  Cress.  R.  122. 

>  Channell  v,  Ditchbnm,  5  Mees.  &  Welsb.  (Exch.),  B.  494. 

*  In  Burleigh  v,  Stott,  aupra,  and  in  Manderston  v.  Bobertson,  4  Man.  &  By.  B. 
440. 

*  Supra. 

^  It  is  clear,  therefore,  it  has  been  said,  tt^at  the  courts  are  not  inclined  to  disturb  the 
case  of  Whitcomb  v.  Whiting,  notwithstanding  the  hardship  it  seems  to  inflict  on  joint 
contractors.  It  is  important,  in  considering  Whitcomb  v.  Whiting,  to  remember  that 
that  was  a  case  oipaymmt  on  account  and  not  of  mere  achnowledgmerU,  as  it  purports  to 
be  by  the  marginal  note ;  and  that  although  part  payment  will  still  keep  alive  a  debt  as 
against  a  joint  contractor,  yet  that  this  does  not  apply  to  acknowledgments  or  promises 
by  joint  contractors.  The  first  clause  in  the  9  Geo.  IV.  c.  14,  wUl  render  it  necessary 
that  the  plaintiflb  should  act  with  extreme  care  and  caatbn  in  adopting  proceedings 


296  LIMITATIONS  OP  ACTIONS,  ETC.  [CHAP.  2CXV. 

§  278.  As  an  acknowledgment  of  part  payment  must  be  in  writing, 
and  signed  by  the  party  chargeable  thereby  (though  the  approprior 
Hon  of  such  part  payment  may  be  proved  by  parol  declarations),  a 
question  has  arisen  whether,  as  under  the  statute  of  fratidsj  a  parly 
would  be  bound,  if  such  acknowledgment  (be  it  of  part  payment  or 
of  a  promise  of  payment),  were  signed  by  an  agent.  This  question 
arose  in  Hyde  v,  Johnson,^  and  the  court  Uiere  held,  that  an  acknowl- 
edgment by  the  agent  of  the  debtor,  would  not  reviye  a  debt  by  the 
statute  of  limitations  —  and  that  such  acknowledgment  must  be  signed 
by  the  debtor  himself.  "  There  are  no  words  in  the  first  section  that 
would  seem  to  authorize  the  signature  of  an  agent  as  being  sufScient 
to  save  the  statute ;  and  it  is  equally  clear,  that  where  the  le^slature 
intended  that  such  should  be  the  case,  as  in  the  eighth  section  in  re- 
gard to  executory  contracts,  it  had  no  difficulty  in  pointing  out  the 
distinction,  and  expressly  legalizing  contracts  signed  by  principals  or 
agents,*thereunto  lawfully  authorized." 

§  279.  The  third  section  of  Lord  Tenterden's  Act,  enacts,  that  no 
indorsement  or  memorandum  of  any  payment  written  or  made  after 
the  time  appointed  for  this  act  to  take  effect,  upon  any  promissory 
note,  bill  of  exchange,  or  other  writing,  by  or  on  the  behalf  of  the 
party  to  whom  such  payment  shall  be  made,  shall  be  deemed  sufficient 
proof  of  such  payment,  so  as  to  take  the  case  out  of  the  operation  of 
either  of  the  said  statutes.  (That  is,  either  out  of  tiie  Enghsh  stat- 
ute of  21  Jac.  I.  or  the  Irish  statute  of  10  Car.  I.)  The  construc- 
tion of  this  statute  has  been,  1st.  It  must  appear  that  the  payment 
was  made  on  account  of  a  larger  debt ;  2d.  That  it  is  the  debt  sued 
for;  8d.  A  verbal  acknowledgment  of  part  payment  is  insufficient, 
though  if  the  payment  be  proved  aiiundey  its  appropriation  may  be 


where  there  are  two  or  more  joint  contractors  or  the  personal  representatiye  of  any  con- 
tractor, for  not  only  will  the  joint  contractor  or  personal  representative  be  not  bonnd  by 
the  written  acknowledgment  or  promise  signed  by  his  co-contractor  or  joint  representa- 
tive ;  but  if  an  action  be  commenced  against  them,  and  it  shall  appear  at  the  trial  or 
otherwise  (it  is  so  expressed  in  the  statute),  that  one  of  the  dcfendknts  has  signed,  bat 
not  the  others,  though  the  plaintiffs  may  recover  against  those  who  have  signed,  yet 
judgment  shall  be  given  and  costs  allowed  for  the  defendants  who  have  not  signed.  As 
it  is  certain,  that  part  payment  will  take  the  case  out  of  the  statute,  whether  in  the  case 
of  joint  contractors  or  odierwise,  it  is  deserving  of  consideration  how  the  payment  is  to 
be  established  in  evidence.  8  Lond.  Monthly  Law  Mag.  203,  204. 
1  Hyde  ».  Johnson,  2  Bing.  (N.  C),  R.  776. 
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proved  by  parol  declarations.  Parke,  B.,  in  Tippetts  v.  Heame,^  is 
reported  to  have  said,  to  take  a  case  out  of  the  statute  by  part  pay- 
ment, it  must  be  first  shown,  that  the  part  payment  was  on  account  of 
a  larger  debt,  the  principle  on  which  it  takes  it  out  being,  that  it  ad- 
mits a  greater  debt  to  be  due  at  the  time ;  secondly,  it  must  be  shown 
to  have  been  a  payment  in  part  discharge  of  the  particular  debt  sued 
for ;  ^  thirdly,  Willis  v,  Newman,'  establishes  that  a  verbal  acknowl- 
edgment of  the  payment  of  part  of  a  debt  within  six  years  is  not 
sufficient  within  the  9  Geo.  lY.  c.  14,  to  take  a  case  out  of  the  stat- 
ute of  limitations.^ 

« 

It  is  clear,  if  the  fact  of  payment  be  distinctiy  proved,  the  appro- 
priatian  of  the  payment  to  the  debt  in  respect  of  which  it  is  paid, 
may  be  proved  by  a  parol  admission.^  The  marginal  note  in  the  case 
just  cited,  is,  though  a  verbal  acknowledgment  of  part  payment  of  a 
debt,  or  of  payment  of  interest  thereon,  is  insufficient  within  the  act, 
to  take  the  case  out  of  the  statute  of  limitations ;  yet,  if  the  payment 
of  money  is  proved  as  a  fact,  and  not  by  a  mere  admission,  its  appro- 
priation to  a  particular  amount  may  be  shown  by  the  declaration  of 
the  party  making  the  payment,  and  such  declarations  need  not  have 
been  made  at  the  time  of  such  payment. 

§  280.  One  very  important  diSerence  between  the  Virginia  stat- 
ute,^ respecting  acknowledgments  and  new  promises  in  writing  and 
Lord  Tenterden's  Act,  is  the  requirement  of  the  former  contained  in 
the  clause  declaring  that  every  written  promise  or  acknowledgment 
shall  be  held  to  be  a  dramng  down  of  the  original  debt^  to  the  date 
of  the  acknowledgment  or  pronuse.     This,  it  will  be  perceived,  is  in 


1  Tippetts  0.  Heame,  4  Tyrw.  R.  775. 
a  1  Starkie,  R.  488. 

*  Willis  V,  Newman,  3  Tounge  &  Jer.  B.  518;  4  Tyrw.  (Ex.),  R.  179,  960. 

4  « We  confess  that  bat  for  this  decision  on  the  point"  (says  the  English  law  critic 
&om  whom  we  obtained  these  authorities),  in  a  note,  "we  should  have  thought,  that  as 
before  the  statute,  a  parol  admission  of  part  payment  would  haye  been  sufficient;  and 
88  the  makers  of  the  statute  refrained  from  legislating  on  the  effect  of  part  payment,  so 
a  parol  acknowledgment  of  part  payment  would  have  been  as  efiectual  now  as  it  was 
pieriously  to  the  passing  of  the  9  Geo.  IV.  The  authority  of  the  last-mentioned  case 
is,  perhaps,  somewhat  doubtful."    8  Lond.  Monthly  Law  Mag.  204. 

*  Waters  v.  Tomkins,  1  Tyrw.  &  Gran.  R.  139 ;  2  Crompt.,  Mees.  &  Rose.  (Ex.), 
R.  726. 

*  See  Appendix,  p.  cxIy. 
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direct  opposition  to  the  rule  which,  as  has  already  been  pointed  out, 
has  been  firmly  established  by  the  concurrent  authority  of  the  federal 
and  local  courts  of  this  country,  as  well  as  by  the  judicial  tribunals  of 
England.  One  of  the  consequences  of  it  plainly  is,  as  has  been  asserted,^ 
that  a  conditional  promise  is  equally  effectual  as  a  promise  without  con- 
dition, though  the  performance  of  the  condition  should  not  be  shown. 
"  Now,  yery  justiy,"  says  the  author  just  referred  to,  "  the  courts  of 
Virginia  are  driven  back  by  the  proviso  of  the  statute  to  the  doctrino 
of  the  former  cases,  and  it  would  seem,  on  principle,  that  they  ought 
to  modify  the  forms  of  pleading  so  as  to  correspond  with  the  doctrine, 
as  they  heretofore  discarded  the  doctrine  because  it  conflicted  with 
the  forms  of  pleading."  ^  The  author's  remark  made  in  the  course  of 
his  comments  upon  the  clause  in  question  of  the  Virginia  statute,  that, 
^^  if  it  shall  be  carried  into  fiill  effect,  it  will  contribute  as  much  to 
thwart  the  policy  of  the  statute  of  limitations,  as  the  rest  of  the  act 
will  be  to  advance  it,"  is  undeniable.  There  is  yet  another  impor- 
tant difference,  though  one  not  so  surprising  as  the  one  just  pointed 
out,  and  this  is  in  respect  to  part  payment.  It  has  been  shown  above, 
that  the  doctrine  upon  this  subject  has  been  left  by  Lord  Tenterden's 
Act,  as  it  stood  previously.  The  proviso  in  that  act,  that  "  nothing 
herein  contained  shall  alter,  or  take  away,  or  lessen  the  effect  of  any 
payment  of  any  principal  or  interest  made  by  any  person  whatso- 
ever," is  in  the  Vir^nia  statute  altogether  omitted. 

§  281.  Lord  Tenterden's  Act  has  been  substantially  adopted  in 
Massachusetts,^  with  a  judicious  supplement.  Sy  the  construction  of 
the  former,  as  above  given,  one  joint  contractor,  though  he  cannot 
prevent  another  firom  taking  advantage  of  the  statute  of  limitations, 
by  any  other  species  of  acknowledgment,  he  may  do  so  by  part  pay-» 
ment  of  principal  or  interest.  The  Massachusetts  statute,  on  the  con- 
trary, expressly  declares,  that  if  there  be  two  or  more  joint  contrac- 
tors, no  one  of  them  shall  be  chargeable  by  reason  of  any  payment 
made  by  any  other  or  others  of  them.  The  enactment?  founded  upon 
the  policy  of  Lord  Tenterden's  Act,  in  Vermont*  and  Michigan,*  do 


1  Essay  on  the  Act  of  Viigmia,  fonnded  on  the  English  Statute  of  9  Geo.  TV.  c  14^ 
hy  William  T.  Joynes,  216. 
«  Ibid.  225. 

•  See  Appendix,  p.  li.  lii. 

*  Appendix,  p.  xliii. 
^  Ibid.  p.  cxxxi. 
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not  appear  to  vary  from  those  in  Massachusetts ;  but  between  those 
of  MassachusettB  and  those  of  Maine,i  there  appears  to  be  this  diflFer- 
enoe,  namely,  in  the  latter  State  the  promise  or  acknowledgment  in 
writing  allowed  as  evidence  of  a  new  or  continuing  contract,  shall  be 
an  expre^  one.  The  statute  of  Wisconsin  ^  has  all  the  provisions  of 
the  statute  of  Massachusetts,  in  respect  to  joint  contractors  and  pati; 
payment,  but  no  promise  in  writing  is  required.  The  words,  "by 
words  only,"  in  the  English  act,  are  omitted  in  aQ  the  before-men- 
tioned American  acts,  except  in  that  of  Virginia. 

§  282.  In  Massachusetts,  where  a  promissory  note,  made  and  de- 
livered as  a  settlement  of  a  demand  barred  by  the  statute,  is  given  up 
to  the  maker  by  the  payee,  for  the  purpose  of  restoring  all  matters 
between  the  parties  to  the  state  they  were  in  before  the  note  was 
given,  the  act  of  making  and  delivering  such  note,  is  not  competent 
evidence  to  take  the  original  demand  out  of  the  operation  of  the  stat- 
ute. It  was  the  duty  of  the  court  to  say,  that  there  was  no  sufficient 
evidence  of  any  acknowledgment  or  promise 'm  writing^  signed  by  the 
party  to  be  charged  thereby,  to  avoid  the  effect  of  the  statute.^ 

§  283.  Part  payment,  by  a  sole  debtor,  continues  to  have  the  same 
effect  in  Massachusetts,  it  had  before  the  provision  of  the  Revised 
Statutes.  Therefore,  it  was  held,  that  a  negotiable  note  given  by  a 
debtor  for  part  of  a  debt,  being  payment  of  such  part,  takes  the 
debt  out  of  the  operation  of  the  statute.  The  giving  of  one's  own 
negotiable  note,  say  the  court,  for  part  of  a  simple  contract  debt  for 
money  paid,  is  a  part  payment  of  such  debt.  The  effect  was  the 
same  as  if  the  amount  had  been  paid  in  bank  notes  or  coin.  Though 
the  note  in  question  was  not  considered  as  a  promise  in  writing  to 
pay  the  whole  debt,  it  was  of  itself,  de  factOj  a  payment  of  part, 
and  80  by  force  of  the  statute,  the  case  was  taken  out  of  its  opera- 
tion.* 


^  Ibid.  p.  xxxiv. 

'  Ibid.  p.  cxxxvii. 

>  Sumner  v.  Sumner,  1  Met  (Mfus.),  B.  1.  AlUer,  it  seems,  if  the  note  be  given  ap 
for  the  porpose  of  leaving  open  the  question  of  the  amount  due  to  the  payee,  and  not 
the  question  of  the  maker's  being  indebted  to  him. 

^  Ilsley  V,  Jewett,  2  Met.  (Mass.),  B.  168. 
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§  284.  In  respect  to  joint  contractors :  Where  a  minor  made  a 
pajrment  in  a  joint  note  given  by  him  and  an  adult,  and  after  coming 
of  age,  made  an  oral  promise  to  pay  the  balance,  he  did  )iot  thereby 
so  ratify  his  former  payment,  as  to  take  the  note  out  of  the  operation 
of  the  statute,  as  to  the  adult,  but  only  aa  to  himself.^ 


Fierce  v,  Tobe^,  5  Met.  (MaB8,)i  B.  102. 
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CHAPTER   XXVI. 

PLEADING  THE  STATUTE  IN  ACTIONS  EX  CONTRACTU,  AT  LJm 

AND  IN  EQUITY. 

§  285.  It  was  first  niled,  that,  as  the  statate  prohibited  actions 
firom  being  brought  beyond  a  certain  period  from  tibe  time  when  the 
cause  of  action  accrued,  it  was  to  be  taken  as  an  absolute  bar,  and 
operated  by  its  own  force,  and  without  pleading  it.^  Afterwards  the 
judges  were  equally  divided  in  opinion  on  the  question.^  Sut  as  the 
doctrine,  when  applied  to  a  case  merely  because  it  appeared  on  the 
face  of  the  declaration,  that  the  action  was  commenced  beyond  the 
time  prescribed  by  the  statute,  was  seen  to  be  clearly  untenable,  as 
the  plaintiff  might  be  within  some  of  the  various  exceptions  mentioned 
in  the  statute,  fk  was  overruled,^  and  has  so  continued.*  That  the 
statute  must  be  pleaded,  even  where  the  cause  of  action  appears  on 
the  face  of  the  declaration,  to  be  out  of  time,  has  been  confirmed  in 
a  late  case  in  England,  where  on  a  promissory  note,  sixteen  years  old, 
and  payable  with  interest,  the  plaintiff  averred  that  the  defendant  did 
not  pay  the  same  and  interest,  or  any  part  thereof,  except  some  inter- 
est within  six  years,  and  the  defendant  pleaded  the  statute ;  it  was 
held,  on  demurrer,  a  good  bar,  as  the  allegation  of  the  payment  of 


1  Brown  r.  Hancock,  Cro.  Car.  115. 

^  Frankersley  v.  Eobinsbn,  Cro.  Car.  163. 

»  Stile  V.  Finch,  Cro.  Car.  404. 

^  Bricket  V,  Davis,  21  Pick.  (Mass.),  R.  404 ;  Gould  v.  Johnson,  2  Lord  Eaym.  R. 
838;  Puckel  v.  Moore,  Ventm,  R.  191 ;  Fearsall  v.  D wight,  2  Mass.  R.  87 ;  Jackson 
V.  Varick,  2  Wend.  (N.  Y.),  R.  294;  Chambers  v.  Chambers,  4  GiU  &  Johns.  (Md.), 
R.  349;  Merrjman  v.  The  State,  5  Har.  &  Johns.  (Md.),  R.  425;  Robbins  v.  Harvej, 
5  Conn.  R.  336;  Kirkman  v,  Siboni,  4  Mees.  &  Welsh.  (Ex.),  R.  339.  [And  the  de- 
fendant need  not  negative  the  exceptions ;  but  the  plaintiff  must  reply  them.  Ford  v. 
Babcock,  2  Sandf.  (N.  Y.),  Sup.  Ct.  518;  Walker  v,  B.  R.  of  Miss.  2  £ng.  (Ark.),. 
508.  In  Texas,  if  the  actkn  appear  to  be  barred,  the  plaintiff  must  aver  a  new  promi- 
sor, or  that  the  defendant  is  within  some  of  the  exceptions,  or  the  defendant  may  de- 
mur. Coles  V.  Kels^j,  2  Texas,  541.  If  it  does  not  appear  by  the  declaration  whether 
the  claim  is  baned  or  not,  the  defendant  must  plead.    Frosh  v.  Sweet,  2  Texas,  485.]. 
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the  interest  Introduced  in  the  declaration  was  premature,  and  that  a 
payment  is  but  evidence  to  show,  that,  primd  fade^  there  exists  a 
cause  of  action.^  The  statute  being  a  strict  defence,  if  the  party 
omit  to  plead  it,  the  court  will  not  relieve  him  by  permitting  him  to 
amend  by  adding  the  plea.^  The  only  exception  to  the  rule  is  in 
cases  where  the  statute  itself  authorizes  the  general  issue  ;  ^  and  the 
general  issue  was  allowed  in  a  justice's  court  in  which  the  practice 
w^  to  admit  every  thing  under  that  plea,  except  matter  of  abatement.^ 

§  286.  According  to  Mr.  Sergeant  Williams,  there  is  the  same 
reason  for  pleading  the  action  in  dM  as  in  assumpsit ;  though  the 
contrary  was  formerly  held.  He  says,  if  the  statute  be  not  pleaded 
in  the  former,  the  plaintiff  is  equally  liable  to  be  surprised,  and  there- 
fore as  unprepared  in  one  action  as  in  the  other,  to  answer  infancy, 
coverture,  &c.,  which  would  take  the  case  out  of  the  statute.  If  the 
defendant  intends  to  insist  upon  the  statute  (though  he  may  waive  it 


1  HoUia  r.  Palmer,  8  Scott  (C.  B.),  B.  265  ;  2  Bing.  B.  (New  Caaes),  718. 

^  Jackson  v,  Varick,  2  Wend.  (N.  Y.),  B.  294.  The  action  foiNneme  profits  forms 
no  exception  to  the  rule.  The  plea  of  the  statute  cannot  be  amended,  though  the 
amended  plea  is  filed  before  the  rule  day  has  expired.  But  if  a  plaintiff  amends  his 
declaration,  the  defendant  may  plead  the  statate  anew.  Johnson  v.  Green,  4  Gill  & 
Johns.  (Md.),  B.  381 ;  [Beed  v.  Clarke,  3  McLean  (U.  S.),  480;  j^elson  v.  Bond,  1 
Gill  (Md.),  218.  Nor  will  a  default  be  taken  off  to  allow  tlie  plea  of  the  statute  to  be 
made.  Shutz  v.  Baldwin,  12  Ohio,  120;  State  v.  Jennings,  5  Eng.  (Ark.),  428.  Nor 
will  the  court  set  aside  a  judgment  to  allow  devisees  to  plead  the  statute,  the  executor 
having  neglected  to  do  it.  The  executor  is  not  bound  to  plead  the  statute  to  a  debt 
which  he  deems  to  be  justly  due.  Walton  r.  Badclifie,  2  Des.  (S.  C),  577;  Bird  v. 
Harose,  Spears  (S.  C),  Ch.  250;  Leigh  v.  Smith,  3  Ired..  (N.  C),  Ch.  442.  And  see 
anto,  S  170,  note.  But  the  court  will  sometimes  allow  amendments  to  avoid  the  plea. 
Crawford  v.  Cocksy  Eng.  Law  &  Eq.  594.  In  Wiley  &.  Yule,  1  Met.  353,  the  court, 
in  an  action  for  a  penalty,  refused  to  allow  an  amendment  changing  the  form  of  the 
action.  The  plea,  though  in  general  a  personal  one,  may  nevertheless  be  set  up  by  any 
one  interested  in  the  claim  against  which  it  is  to  be  set  up.  FergfUBSon  v.  Brown,  1 
Bradf.  (N.  Y.),  10;  Skidmore  v,  Bomaine,  2  id.  122;  Larthet  i;.  Hogan,  cited  akte, 
\  269,  note ;  Dawson  t7.  Callaway,  18  Geo.  573.  But  see  Briggs  v.  Wilson,  39  Eng. 
Law  &  Eq.  62 ;  Elkinton  t;.  Newman,  20  Fenn.  (8  Harris),  281 ;  Biddle  v.  Moore,  3 
Barr.  (Fenn.)>  161.  And  a  grantee  may  reply  an  exception,  which  his  grantor  might 
have  replied.    Ford  v.  Laugee,  4  Ohio  (x.  s.),  464.] 

*  Meroeron  v.  Merceron,  5  Dowl.  B.  271. 

*  Williams  p.  Boot,  14  Mass.  B.  273.  It  was  formerly  the  practice  in  pleading  the 
statute  to  recite  it  at  large.  But  it  has  been  long  since  it  has  been  required,  or  has  been 
usual.  On  setting  aside  an  inquest  regularly  obtained,  the  defendant  will  be  allowed  to 
withdraw  the  plea  of  the  statute,  in  analogy  to  the  practice  on  opening  a  default,  and 
permitting  a  defendant  to  plead.    Fox  v.  Baker,  2  Wend.  (N.  Y.),  B.  244. 


•  •! 


OHAF.  xzvl]  pleading.  303 

if  he  chooee),  he  should  plead  it  to  prevent  surprise,  and  if  he  do  not 
do  so,  it  is  presumed  he  intends  to  waive  it.^ 

§  287.  The  pleas  in  an  action  of  assumpsit  are  non  dssumpnt 
if{fra  sex  annoSy  and  actio  non  acerevit  infrUy  &c.  In  many  cases 
the  first  is  no  answer,  and  is,  therefore,  not  applicable  ;  because  the 
statute  operates  as  a  bar  only  from  the  time  the  cause  of  action  arose, 
and  not  from  the  time  of  maldng  the  promise,  the  words  being 
^^  witiiin  six  years  next  after  the  cause  of  such  action  or  suits,  and  not 
after."  Hence,  it  is  of  no  consequence  (if  the  cause  of  action 
accrued  within  six  years),  when  the  promise  was  made.^  Besides,  it 
is  admitted  by  this  plea,  that  a  cause  of  action  did  subsist  before 
six  years.^  In  the  case  of  promissory  notes  on  demand,  and  in  all 
others,  where  the  debt  and  promise  existed  at  the  same  moment,  the 
plea  of  7um  assumpgit  infra  sex  amws  will  be  proper  and  safe.^  But 
the  plea  is  demurrable  if  used  in  an  action  upon  promises  to  pay 
money,  or  do  any  act,  at  a  future  period.^  It  is  no  answer  to  a  count 
on  a  promissory  note  payable  at  a  day  subsequent  to  its  date.^  The 
plea  of  actio  non  acerevit  infra  sex  annos^  on  the  other  hand,  is  appro- 
priate in  all  cases,  and  is  the  most  preferable  mode  of  pleading  the 
statute  in  assumpsit."    The  plea  in  assumpsit,  of  non  assumpsit^  &c., 


^  Hodflon  V.  Harridge,  2  Wms.  Saand.  B.  636,  note  1 ;  Peanall  o.  Dwight,  S  Mum. 
B.  87. 
>  Gould  V.  Johnson,  2  Sftlk.  B.  422. 

*  Bland  r.  Hafielrig»  2  Ventris,  B.  151. 

*  Buckler  r.  Moore,  1  Mod.  B.  89. 
^  Chitty  on  Contracts.     , 

«  Stillwell  V,  Hasbrouck,  1  Hill  (N.  T.),  B.  561 ;  United  States  v.  White,  2  id.  59. 
Though  a  demurrer  is  interposed  to  the  defendant's  plea  of  non  assumpsit,  he  will  still 
prevail,  if  the  count  to  which  the  plea  relates,  be  bad  in  substance.  United  States  v. 
White,  2  Hill  (N.  Y.),  B.  69. 

7  The  plea  of  non  assumpsit  infra  sex  annoe,  is  only  applicable  to  cases  on  considera- 
tions executed ;  for  if  the  action  be  on  an  exeeuiory  amaideratum,  such  plea  would  be 
bad,  for  it  is  not  material  when  the  promise  was  made,  if  the  cause  of  action  accrue 
within  six  years ;  and,  therefore,  in  such  case,  aeUo  non  acerevit  infra  aex  annos,  is  the 
proper  plea.  2  Salk.  B.  422 ;  Esp.  N.  P.  B.  156.  In  indebitatus  assumpsit,  therefore, 
the  plea  would  be  good,  because  it  shows  a  debt  at  the  time  of  the  promise.  Howeyer, 
though  the  plea  be  good  in  such  case,  yet  the  plea  of  actio  fum  acerevit  hifra  sex  annoe,  is 
also  proper;  therefore  it  seems  the  safest  and  best  way  of  pleading  the  statute,  in  all 
cases  of  debt  on  simple  contract  on  assumpsit,  to  say  that  "  the  said  several  causes  of 
action  in  the  said  declaration  mentioned,  or  any  or  either  of  them,  did  not  accrue  to  the 
said  plaintiff,  within  six  yean  next  before  the  commencement  of  the  action  aforesaid, 
of  the  pkintiff,"  &c.    Story's  Pleading,  76 ;  2  Saund.  B.  63  c.    (Wms.  note  6.) 
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<^orresponds  to  the  plea  of  ml  debit  ittfra  sex  cmnos  in  dd>t  upon 
simple  contract;  and  the  plea  of  cavsa  aetmUs  nan  aecrevit  infra 
sex  annos^  ^  proper  in  debt  as  in  assumpsit,  and  is  pleadable  to  any 
form  of  action  ex  contractu, 

§  288.  In  declaring  in  the  case  of  a  new  promise  or  acknowledg- 
ment, the  declaration  is  upon  the  original  promise.  In  an  action  of 
.assumpsit  upon  a  bill  of  exchange  to  which  the  statute  was  pleaded,  it 
was  objected,  that  the  plaintiff  ought  to  declare  speciallj  on  the  new 
promise  or  acknowledgment.  Lord  Ellenborough  said,  ^^  As  to  the 
form  of  declaring  insisted  on,  it  is  enough  to  say  iiiat  it  has  never 
been  in  use,  and  that  it  is  the  common  practice  to  declare  on  the 
original  contract,  and  if  the  statute  be  pleaded,  the  only  question  is, 
whether  the  defence  given  by  it  has  been  waived."  ^  In  a  later  case, 
Best,  Ch.  J.,  said,  "  We  have  every  wish  to  give  full  effect  to  the 
statute.  Probably  the  new  promise  ought  in  strictness  to  be  declared 
on  specially,  but  the  practice  is  inveterate  the  other  way,  and  we  can- 
not get  over  it."  ^  When  the  statute  is  pleaded,  the  plaintiff  may, 
therefore,  reply  the  new  promise,  and  when  the  pleadings  assume 
this  shape,  the  original  promise  is  apparently  the  cause  of  action ;  but 
it  is  the  new  promise  alone  that  ^ves  it  vitality,  and  that,  substan- 
tially, is  the  cause  of  action.^ 

§  289.  In  Green  v.  Crane,*  which  was  an  action  brought  by  an  ea?- 
ecutor,  upon  a  promise  to  his  testator  to  which  the  defendant  pleaded 

1  Leaper  v.  Tatton,  16  Ea^t,  R.  420. 

'  Upton  V.  Else,  12  Moore,  R.  303,  and  22  Eng.  Com.  Law  R.  451.  So  is  the  set- 
tled practice  in  Massachusetts,  Little  i;.  Blunt,  9  Pick.  (Mass.),  R.  488,  and  is  according 
to  the  established  rules  of  pleading.  Ibid.  [But  in  Georgia,  the  declaration  must  be 
«pon  the  new  promise,  setting  out  the  original  debt  as  the  inducement.  Minter  v. 
Broach,  6  Geo.  21.  And  so  it  teems  in  South  Carolina.  Sims  v.  Radclifie,  3  Rich.  (S. 
C),  287.  So  in  Texas.  Coles  v.  Kelsey,  2  Texas,  541.  And  to  the  same  effect  is 
Hampshall  r.  Goodman,  6  McLean,  189.] 

B  Per  Wilde,  J.,  in  giving  the  opinion  of  the  Court  in  Ll.tle  t%  Blunt,  supra ;  Baxter 
V.  Penniman,  8  Mass.  R.  133;  Fisk  v.  Needham,  11  id.  452;  Brown  v.  Anderson,  IS 
id.  201;  Livmgston  v.  Osixander,  9  Wend.  (N.  Y.),  R.  306;  Barrett  v.  Barrett,  8 
Greenf.  (Me.),  R.  355. 

*  Green  v.  Crane,  2  Lord  Raym.  R.  1101.  And  see  the  same  point  in  Kinder  v. 
Paris,  2  H.  Blackf.  R.  562;  Pitman  v.  Foster,  1  Bam.  &  Cress.  R.  248;  Ward  v. 
Hunter,  6  Taunt.  R.  210.  Where  to  a  declaration  of  an  action  of  asmmpsit,  by  the 
assignees  of  an  insolvent  debtor,  for  money  due  to  him  before  his  insolvency,  stating  aU 
sAiQ  promises  to  hjive  been  made  to  the  plaintifib  as  assignees ;  the  defendant  pleaded, 
that  he  did  not  undertake  a  promise  in  manner  and  form,  as  the  plaintifis  had  com- 
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the  statate,  it  appeared  in  evidence,  that,  after  the  death  of  the  tes- 
tator, and  after  six  years  frotn  the  time  of  the  contract,  the  defendant 
acknowledged  the  debt  to  the  executor,  and  promised  to  pay  it.  The 
action,  it  was  held,  could  not  be  maintained,  the  promise  to  the  tes- 
tator not  falling  unthin  the  issue.  In  Jones  v.  Moore,  in  Pennsyl- 
vania,^ the  action  was  also  brought  by  an  executor  upon  promises  to 
his  testator,  and  to  take  the  case  out  of  the  statute,  evidence  was 
^ven  of  a  new  promise  to  the  executor.  In  the  opinion  of  the  court, 
the  evidence  did  not  maintain  the  issue,  which  was  upon  a  promise  to 
the  testator.  Breckenrldge,  J.,  however,  expressed  himself  of  opin- 
ion that  the  acknowledgment  or  new  promise  ought  to  be  replied; 
such  a  replication  would  be  no  departure,  and  the  evidence  would  be 
admissible.  He  was  clear,  that  such  a  special  replication  could  not 
but  be  maintained.  The  Supreme  Court  of  Massachusetts  have  been 
unable  to  perceive  the  technical  difficulty  in  the  class  of  English  cases 
above  referred  to,  and  the  practice  in  that  State  has  always  been  to 
declare  on  the  ori^nal  promise.  In  the  case  of  an  acknowledgment 
by  an  executor  or  administrator  of  the  debtor,  it  is  not  necessary  to 
declare  on  his  implied  promise  of  the  executor  or'  administrator,  and 
such  an  implied  promise,  say  the  court,  could  not  be  supported  on 
tiie  ground  of  a  new  consideration,  as  an  independent  substantive 
promise ;  and  the  promise  being  impUed  from  tiie  origmal  considerar 
tion,  it  is  necessary  to  declare  on  the  original  consideration.  But, 
says  Wilde,  J.,  in  giving  the  opinion  of  the  court,  ^^  although  this 
seems  the  proper  form  of  declaring,  yet  the  new  promise,  whether  ex- 
press or  implied,  actually  gives  {he  remedy,  and  is  substantially  the 
cause  of  action."  ^  That  it  is  important  that  the  pleadings  should 
be  moulded  to  the  new  principle  of  a  new  promise,  is  clearly  unde- 
niable.^ • 


plained  against  him,  at  any  time  within  six  Tears ;  and  the  plaintiffs  replied,  that  when 
the  causes  of  action  first  accrued  to  them,  the  defendant  waA  beyond  sea,  and  that  within 
six  yeais  after  his  return  thej  sued  out  their  original  against  him ;  to  which  the  defend- 
ant rejoined,  that  the  cause  of  action  first  accrued  to  the  insolvent  before  the  plaintifis 
became  assignees,  and  that  six  years  had  elapsed  after  the  cause  of  action  fint  accrued 
to  the  insolvent    It  was  held,  that  there  was  a  departure.    Kinder  v,  Paris,  tupra. 

^  Jones  V,  Moore,  5  Binn.  (Penn.),  R.  578. 

^  Little  9.  Blunt,  9  Pick.  (Mass.),  R.  488.  Where  a  defiendant,  in  an  action  ex  cmv- 
tractu,  relies  on  the  statute,  but  judgment  is  rendered  against  him,  on  proof  of  his  hav- 
ing made  a  new  promise,  which  removed  the  statute  bar,  the  judgment  is  considered  as 
rendered  on  the  old  contract.    Ilsley  v,  Jewett,  3  Met.  (Mass.),  R.  489. 

'  See  opinion  of  Gibson,  Ch.  J.,  as  given  ante,  Ch.  XXIY.  4  256. 
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§  290.  Where  a  plea  of  non  assumpsit  was  put  in  instead  of  a  plea 
of  non  accrevit,  and  the  plaintiffi  replied  a  new  promise,  and  gave 
evidence  in  support  of  the  replication,  on  the  trial  of  the  cause,  the 
issue,  though  informal,  was  held  to  be  material,  and  the  defect  was 
cured  by  the  verdict.  Neither  the  original  promise  nor  the  accruing 
of  the  action  was  within  six  years  of  tiie  commencement  of  the  suit ; 
and  the  plaintiff  expected  to  recover  on  a  new  promise  or  acknowledg- 
ment of  the  debt  within  that  period.  The  fact  to  be  tried — the  re- 
newal of  the  demand  by  the  new  promise  —  was  considered  at  issue 
by  the  parties,  and  the  court  were,  therefore,  disposed  to  regard  the 
pleadings  as  having  terminated  in  an  informal  rather  than  an  imma- 
terial issue.^ 

§  291.  A  replication  to  a  plea  of  non  assumpsit,  infra^  &c.,  that 
within  six  years  before  the  commencement  of  the  suit,  the  defendant 
promised,  &;c.,  stating  the  day  on  which  the  capias  issued,  without 
showing  its  return,  or  connecting  it  with  subsequent  processes,  is 
good ;  such  allegation  of  the  issuing  of  the  capias  being  mere  sur- 
plusage. It  is  only  when  the  suing  out  of  a  capias  tx>  save  the  statute 
is  replied,  that  it  is  necessary  to  set  forth  the  return,  and  by  regular 
<;ontinuances  connect  the  first  with  the  subsequent  process  on  which 
the  defendant  is  arrested ;  where  the  plaintiff  relies  on  a  newpromr 
isCy  the'tme  of  the  commencement  of  the  suit  is  matter  of  evidence^ 
.and  need  not  be  pleaded.^ 

§  292.  The  common  replication  to  a  plea  of  the  statute  is,  that  the 
defendant  did  promise,  or  in  the  case  of  the  plea  of  actio  non  accrevit^ 
that  the  causes  of  action  mentioned,  accrued  within  six  years  next 
before  the  commencement  of  the  action.  K  the*  plaintiff  rely  upon 
£*aud  as  an  answer,  it  must  be  specially  replied,  and  cannot  be  taken 
advantage  of  under  the  above  replication.*  If  he  would  bring  himself 
within  the  exception  of  accounts  between  merchants,^  he  must  spe- 
•cially  reply  accordingly,  and  if  he  omit  so  to  do,  he  cannot  avail  him- 


'  Souldcn  V,  Van  Rensellaer,  3  Wend.  {N.  Y.),  R.  472.  A  verdict  establishes  the 
troth  of  pleadings,  and  a  verdict  on  the  plea  of  the  statate  of  limitations,  In  favor  of 
•one  against  another  joint  defendant,  wiU  be  supported.  Ivej  o.  Gamble,  7  Fort.  (Ala.), 
iR.  465. 

*  liivingston  v.  Ostrandcr,  9  "Wend.  (N.  Y.),  R.  306. 

8  Clark  V.  Hougham,  3  Dow.  &  Ry.  R.  322.    And  see  ante,  Ch.  XVIII. 

*  See  ante,  Ch.  XV. 
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self  of  it  on  the  trial.^  The  same  as  to  the  exception  of  being  ^^  im- 
prisoned," he  must  reply  that  he  was  imprisoned,  and  that  when  he 
became  and  was  at  large  from  the  place  mentioned  of  his  imprison- 
ment, the  action  was  commenced  within  six  years  next  after  the  time 
of  his  first  becoming  at  large ;  and  that  he  is  ready  to  verify.  When 
the  action  is  brought  during  the  continuance  of  the  imprisonment,  the 
replication  then  of  course  is  accordingly,  that  at  the  time  when  the 
said  causes  of  action  accrued,  the  plaintiff  was  and  ever  since  has  re- 
mained, and  still  is  imprisoned,  which  he  is  ready  to  verify.^  And 
the  disabilities  of  infancy  and  coyerture  must  be  iiT  like  manner  spe- 
cially replied,  with  the  averment  that  the  pliuntiff  brought  his  action 
within  six  years  next  after  the  time  when  he  became  of  full  age,  or  of 
her  becoming  discovert,  which  he  or  she  is  ready  to  verify ;  and  in 
case  of  continued  infiuicy,  the  plaintiff  was  and  still  is,  &;c.,  which  he 
is  ready  to  verify.  If  the  plaintiff  be  ^'  beyond  seas,"  ^  then  that  the 
plsuntiff  says  that  at  the  time  when  the  sud  causes  of  action  in  the 
declaration  mentioned  accrued,  he  was  in  parts  beyond  the  seas,  that 
is  to  say,  at,  &c.,  and  that  he  afterwards  on,  &;c.,^  returned  from  the 
said  parts,  and  which  said  return  was  his  fir^  return  into  this  State 
after  the  accruing  of  the  said  causes  of  action,  and  that  he  com- 
menced the  action  within  six  years  next  after  his  sfud  jir%t  return^ 
which  he  is  ready  to  verify.  In  case  of  the  absence  of  the  defendant 
beyond  seas,  the  replication  then  is,  that  the  plaintiff  says,  that  the 
said  defendant,  before  and  at  the  time  when  the  said  causes  of  action 
accrued,  was  in  parts  beyond  the  seas,  or  out  of  the  State,^  that  is  to 
say,  at,  &c.,  and  that  he  afterwards  to  wit  on,  &c.,^  returned  from 
the  sud  parts  into  this  State,  which  return  was  his  jir%t  return^  aft^r 
the  accruing  of  the  said  causes  of  action ;  and  that  the  plaintiff  says, 
that  he  commenced  his  action  within  six  years  next  after  the  defend- 
ant's J&-8^  return^  after  the  accruing  of  the  said  causes  of  action,  or 
any  part  thereof,  concluding  with  a  verification.^    Whenever  the  rep- 


1  Witherup  r.  Hill,  9  Serg.  &  Rawle  (Penn.),  R.  11. 

3  Figgett  V,  Rash,  4  Adol.  &  Ell.  R.  912.    And  see  ante,  Ch.  XIX.  S  l^^- 

s  See  coiU,  Ch.  XIX.  SS  200  and  201. 

*  The  exact  day,  it  is  held,  is  not  material. 

^  According  to  the  words  of  the  statute.    See  at^y  4§  205,  206,  and  207. 

^  The  exact  day  not  material. 

7  That  intestate  was  beyond  seas  till  his  death  : — That  at  the  time  of  the  accruing  of 
the  causes  of  action,  in  the  said  declaration  mentioned,  and  of  every  part  thereof,  the 
said  A,  now  deceased,  was  in  parts  beyond^the  seas,  and  there  continued  untQ  the  time 


i 
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licatlon  relies  on  some  special  matter  in  answer,  it  concludes  with  a 
verification.^ 

§  293.  The  plea  answering  to  rum  assumpnt  infra  sex  annos  in 
assumpsit,  is,  in  debt  upon  simple  contract,  nU  debet,  infra,  &c. :  If, 
to  a  declaration  in  debt  on  simple  contraot,  the  defendant  plead  non 
assvmpsit,  and  a  set-off  against  the  promiaes  mentioned  in  the  decla- 
ration, the  plaintiff  may  treat  the  pleas  as  a  nuUiiy,  and  enter  the  de- 
fendant's de&ult.^  The  other  plea  of  non  accrevit,  &c.  is  as  proper  a 
plea  of  the  statute  to  an  action  of  debt  upon  simple  contract,  as  it  is 
where  the  plaintiff  declares  in  assumpsit,  and  may  be  pleaded  to  any 
form  of  action  grounded  upon  simple  contract.^ 

§  294.  It  was  formerly  doubted  whether  a  defendant,  in  a  court  of 
equity,  could,  by  demurrer,  make  the  objection,  that  the  remedy  was 
barred  by  the  statute  of  limitations,  or  whether  he  must  not  first  re- 
sort to  his  plea.  It  is  now,  however,  well  settied,  mat,  if  it  appear 
on  the  face  of  the  bill,  that  the  suit  is  barred  by  the  statute,  and  that 
if  the  case  is  within  any  of  the  exceptions  of  the  statute,  the  fact 
must  be  stated  in  the  complainant's  bill.  This  has  been  so  expressly 
held  by  Chancellor  Walworth,  in  Humbert  v.  Trinity  Church,*  and  in 
Van  Hook  v.  Whitlock ;  ^  and  is  so  laid  down  by  the  latest  and  most 
authoritative  writers  on  equity  jurisprudence.®    If,  therefore,  upon 


of  his  decease ;  and  that  die  said  plaintiff,  as  administrator  as  aforesaid,  within  six  years 
next  after  the  decease  of  the  said  A,  commenced  this  action  against  the  said  defendant, 
and  this  the  said  plaintiff,  as  administrator  as  aforesaid,  is  ready  to  verify.  [A  rep- 
lication by  an  adminiatrator  that  the  plaintiff's  intestate  died  in  1828,  that  letters  of 
administration  were  not  taken  out  till  1844  (within  six  years  of  the  time  of  bringing  the 
action),  and  so  tlie  caose  of  action  accrued  within  six  years,  was  held  bad.  Worden  v. 
WortWngton,  2  Barb.  (N.  Y.),  Sup.  Ct.  368.] 

1  6  Mod.  R.  26 ;  Holt,  R.  427 ;  8  Mod.  R.  318 ;  Tidd,  Prac.  Ch.  29.  [A  rejoinder, 
by  one  of  several  defendants,  to  a  replication  averring  a  new  promise  by  the  defendants 
within  six  years,  that  he,  the  defendant,  did  not  make  a  new  promise,  without  denying 
that  the  other  defendants  did  so,  is  bad  on  special  demurrer.  Tracy  v»  Rathbone,  3 
Barb.  (N.  Y.),  Sup.  Ct  543.] 

^  Ferry  v.  Fisher,  6  East,  R.  549 ;  Brennan  v.  Egan,  4  Taunt.  R.  164 ;  Van  Vetcher 
r.  Cowell,  1  Hill  (N.  Y.),  R.  203. 

'  Bknch.  on  Limitations,  149.    See  ante,  ^  76-79. 

*  Humbert  o.  Trinity  CHiurch,  7  Paige  (N.  Y.),  Ch,  R.  195. 

»  Van  Hook  v,  Whitiock,  Ibid.  373. 

6  Story,  Equity  Pleading,  389,  390,  378. 
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the  &ce  of  a  bill,  it  appears  that  a  debt  accrued  due  more  than  six 
years  before  the  commencement  of  the  suit,  a  demurrer  will  lie.^ 

§  295.  K  the  objection  does  not  appear  on  the  face  of  the  bill, 
then  a  plea  is  proper ;  and  it  is  now  well  established  (though  formerly 
it  was  otherwise),  that  the  bar  applies  equally  to  the  relief  and  the 
discovery.  The  objection  may  also  be  taken  away  by  way  of  answer, 
and  rehed  on  as  a  defence.^  In  accordance  with  the  rule  of  pleading 
above  laid  down,  as  established  at  law,  where  the  demand  is  of  any 
thing  executory,  as  a  promissory  note  payable  at  a  distant  period,  the 
defendant,  by  his  plea  must  aver,  that  the  cause  of  action  has  not 
accrued,  and  not  that  he  did  not  promise  within  six  years ;  for  the 
reason  that  the  statute  bars  only  what  was  actually  due  six  years  be- 
fore the  suit  was  brou^t.^ 

§  296.  If  the  bill  should  charge  a  fraud,  and  that  the  fraud  was 
not  discovered  xmtil  within  six  years,  the  plea  should  not  only  set  up 
the  statute,  but  should  contain  averments,  denying  the  fraud;  or 
stating  that  the  fraud,  if  any,  was  discovered  within  six  years.^  It 
should  also  be  accompanied  by  an  answer  in  support  of  the  plea, 
answering  and  denying  the  circumstances,  which  go  to  avoid  the  bar.^ 
Where  a  bill  was  brought  by  an  administrator  de  bonis  nan,  for  an 
account  of  the  intestate's  estate,  after  a  lapse  of  firom  twenty  to 
twenty-five  years,  and  the  defendant  pleaded  the  statute,  and  filed  a 


1  Ibid.  And  see  also,  Hoare  v.  Feck,  6  Simon,  Ch.  R.  51 ;  Cathbeit  v.  Cressj,  4 
Bligh,  R.  (O.  S.),  125;  Tyson  v.  Pole^  3  Yoange  &  Coll.  R.  266;  Kane  v.  Bloodgood, 
7  Johns.  (N.  Y.),  Ch.  R.  90;  Wisner  v.  Ogden,  4  Wash.  (Cir.  Co.),  R.  631 ;  Dunlap 
o.  Gibbs,  4  Yerg.  (Tenn.),  R.  94  ;  [Dickson  v.  Miller,  11  8.  &  M.  (Miss.),  594 ;  Mnir 
r.  Trnste<y,  &c.  3  Barb.  (N.  Y.),  Ch.  477;  Fellers  r.  Lee,  3  Barb.  (N.  Y.),  Sup.  Ct. 
488.  But  if  the  defendant  relies  upon  lapse  of  time  instead  of  a  statutory  limitation, 
he  cannot  demur,  but  must  plead,  as  where  more  than  twenty  years  have  elapsed  since 
the  maturity  of  a  mortgage  debt.    Ibid.] 

«  Story,  Eq.  Jurisp.  4  55,  4  529;  2  id.  ^  1520;  Van  Hook  v.  Whiflock,  7  Faige  (N. 
Y.),  Ch.  R.  373. 

>  Story,  Eq.  Flead.  582;  Beames,  Flead.  in  Eq.  165,  169, 170. 

*  Brookshank  v.  Smith,  2  Younge  &  Coll.  R.  58  (V.  Chan.  Co.) ;  Clayton  v.  Win- 
chelsea,  3  id.  683  ;-Kane  v.  Bloodgood,  7  Johns.  Ch.  R.  134;  Goodrich  v.  Fendleton, 
3  id.  384 ;  2  Story,  Eq.  Flead.  525. 

*  Steams  v.  Fage,  1  Story  {Cir.  Co.),  R.  204.  The  same  doctrine  was  affirmed  by 
Lord  Cottcnham,  in  Foley  r.  Hill,  3  Myl.  &  Cr.  R.  475.  And  see  also,  "Fleadings  in 
Equity,  illustrative  of  Lord  Redesdale's  Vreatise  on  the  Fleadings  in  Suits  in  the  Court 
of  Chancery,"  p.  562,  note  a. 
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general  answer  to  the  whole  bill ;  it  was  said  by  Mr.  Justice  Stoiy, 
to  be  ^^  a  dry,  naked  plea  of  the  statute  of  limitations,  without  any 
averments  negativing  the  special  matters  set  up  in  the  bill,  which,  if 
true,  would  avoid  the  operation  of  the  statute ;  '^  and  he  held  it  to  be 
clear,  that  ^^  the  plea  should  contain  in  itself  such  averments ;  and  the 
answer  in  support  thereof  should  also  contain  a  full  discovery  of  the 
matters  so  set  up  in  avoidance  of  the  bar."  It  is  not  sufficient  for 
the  answer  alone  to  give  such  negative  matters,  for  it  is  mere  matter 
of  discovery ;  but  the  plea  should  in  itself,  if  true,  contain  a  complete 
bar.^ 

« 

§  297.  It  is  upon  the  same  ground,  that  where  a  particular  special 
promise  within  six  years  is  charged  in  the  bill,  to  avoid  the  statute, 
the  defendant  must  specially  deny  the  promise,  by  averment  in  the 
plea ;  and  must  accompany  it  with  an  answer  in  support  of  the  plea, 
containing  a  like  denial  of  the  promise,  or  other  matter  charged.  He 
is  not  bound  to  answer  to  the  original  cause  of  action ;  for  that  may, 
consistently  with  the  plea  pleaded,  be  well  admitted.^ 


1  Story,  Eq.  Plead.  683,  625. 

*  Chapin  t;.  Ck>lemaii|  11  Pick.  (Miws.),  B.  331 ;  and  see  2  Beames,  £q.  Plead.  164, 
170,  274. 
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CHAPTER    XXVII. 


TORTS, 


§  298.  It  has  before  been  shown  that  for  torts  quasi  ex  contractu, 
such  as  malfeasance,  misfeasance,  and  nonfeasance,  the  action  of 
assumpsit  will  he ;  ^  and  that  the  established  rule,  in  such  cases,  is, 
that  the  statute  begins  to  run  from  the  breach  of  duty,  and  not  from 
the  damage  thereby  occasioned.^  Gases  admitting  of  some  degree  of 
doubt,  as  to  the  exack  time  of  the  breach  of  duty,  were  also  cited.^ 
To  these  may  here  be  added  the  following:  Where  goods  were 
attached  by  a  deputy  sheriff  on  mesne  process,  the  officer  was  held 
not  liable  to  the  suit  of  the  debtor  while  the  lien  created  by  the 
attachment  continues,  although  he  does  not  keep  the  property  safely ; 
Imd  the  statute  of  four  years  within  which  the  debtor  may  bring  a 
suit,  in  Maine,  against  the  sheriff,  for  the  neglect  of  the  deputy,  in 
suffering  the  goods  to  be  destroyed,  begins  to  run  from  the  time  the 
attachment  is  dissolved.^ 

§  299.  But  the  action  of  assumpsit,  as  generally  apphed  to  cases 
of  this  kind,  it  was  said  by  Chief  Justice  Dallas,  in  ^ving  the  judg- 
ment of  the  court  in  a  case  in  the  English  Common  Pleas,  is  of  mod- 
em use ;  and  in  that  case  the  court  sustained  an  action  on  the  case 
for  consequential  damages  arising  from  a  misfeasance  as  a  tort  unconr 
nected  with  any  contract.  It  was  an  action  on  the  case  against  the 
proprietors  of  a  stskge-coach,  to  recover  damages  for  an  injury  sus- 
tained by  a  passenger,  in  consequence  of  their  coachman  haying  upset 
the  coach  on  which  he  was  riding,  the  declaration  alleging  the  breach 
of  duty  by  the  negligence  of  the  defendant's  servants ;  and  the  court 
held,  it  was  not  to  be  deemed  founded  on  contract,  or  qu€m  ex  carh 


1  Ante,  f  71.  *  Ante,  f  142. 

3  Ante,  i  136.  *  Bailey  v.  Hall,  4  Shep.  (Me.),  B.  408. 
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tractu,  nor  was  it  necessary  to  prove  anj  contract  in  order  to  sustain 
the  action.^ 

§  300.  Actions  upon  the  case  for  nuisances,  such  as  the  obstruction 
of  ways  and  watercourses,  and  the  diversion  of  the  latter,  must  be 
brought  some  time  within  the  time  limited  for  the  right  of  entry  upon 
land,  after  such  obstruction  or  diversion ;  and  the  right  of  action  is 
not  necessarily  postponed  until  it  can  be  shown  that  some  actual 
damage  has  resulted  there&om  to  tiie  plaintiff.  Gfhat  there  exists  a 
right  in  such  cases,  and  that  that  right  has  been*infbded  is  sufiScient ; 
and  if  an  action  should  be  delayed  until  specific  damage  could  be 
proved,  the  defendant,  by  a  continued  and  uninterrupted  adverse  en- 
joyment might  set  up  a  title  in  analogy  to  the  time  limited  for  tibe 
light  of  entry  upon  the  land,  which  could  not  be  successfully  opposed. 
The  law,  therefore,  implies  damage  in  all  such  cases,  before  any  act- 
ual damage  has  resulted.^  Every  continuaifte  of  that  which  was 
originally  a  nuisance  the  law  considers  a  new  nuisance,  and,  there- 


^  Brotherton  v.  Wood,  3  Brod.  &  Bing.  R.  54,  and  7  Eng.  Com.  Law  R.  In  deliT- 
ering  the  judgment  of  the  court,  Chief  Justice  Dallas  said :  "  On  the  part  of  the  plain- 
tiffs in  error,  it  was  contended  that  the  statement  of  the  case  in  the  declaration  amounts 
to  a  contract,  and  that  being  so,  all  the  rules  which  relate  to  actions  founded  on  contracts 
must  gOYem,  and  that  it  is  a  rule  of  law  that  such  actions  are  joint,  and  must  be  main- 
tained against  all  the  defendants  named  in  the  declaration,  or  fail  altogether.  If  it 
were  true  that  the  present  action  were  founded  on  contract,  so  that,  to  support  it,  a  con- 
tract between  the  parties  to  it  must  have  been  proved,  the  objection  would  deserve  con- 
sideration. But  we  are  of  opinion,  that  this  action  is  not  so  founded,  and  that,  on  the 
trial,  it  could  not  hare  been  necessary  to  show  that  there  was  any  contract,  and  there^ 
fore  the  objection  fails.  The  action  is  on  the  case  against  a  common  carrier,  upon  whom 
a  duty  is  imposed  by  the  custom  of  the  realm,  or  in  other  words,  by  the  common  law, 
to  carry  and  convey  their  goods  and  passengers  safely  and  securely,  so  that  by  their 
negligence  or  default,  no  injury  or  damage  happen.  A  breach  of  this  duty  is  a  breach 
of  the  law,  and  for  this  breach  an  action  lies,  founded  on  the  common  law,  which  action 
wants  not  the  aid  of  a  contract  to  support  it." 

*  Allen  u.  Ormond,  8  East,  R.  4 ;  Gardner  r.  Trustees  of  Newbury,  2  Johns.  (N. 
Y.),  Ch.  R.  162 ;  Bolivar  Manufacturing  Company  v.  Neponset  Manufacturing  Com- 
pany, 16  Pick.  (Mass.),  R.  241 ;  Crooker  v,  Bragg,  10  Wend.  (N.  Y.),  R.  260;  Paato- 
rias  V,  Fisher,  1  Rawle  (Penn.),  R.  27  ;  Angell  on  Watercourses,  1-66  to  170.  The  rule 
is  the  same  in  respect  to  rights  of  common.  If  A,  a  commoner,  infringe  the  rights  of 
B,  another  commoner,  as  commoner,  by  surcharging,  it  is  necessary  that  B  should 
have  A's  right  ascertained,  otherwise  the  wrongful  act  of  the  latter,  would,  in  raocess 
of  time,  become  evidence  of  an  adverse  right.  Hobson  v.  Todd,  4  Term  R.  71 ;  ]mdar 
V.  Wadsworth,  2  East,  R.  158.  [Where  one,  having  a  right  to  use  land  for  a  specific 
purpose,  perverts  it  to  other  uses,  the  statute  runs  from  the  time  of  the  perversion. 
Rogers  v.  Stoever,  24  Penn.  St.  186.] 
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fore^  though  the  party  complaining  cannot  in  an  action  on  the  case, 
recover  upon  the  original  cause  of  action,  after  the  expiration  of  six 
years,  he  may  for  its  continuance  any  time  before  the  right  of  entry 
is  barred  as  above  mentioned,^  and  recover  not  only  nominal  damages, 
but  such  actual  damage  as  has  accrued  any  time  within  six  years. 

§  301.  By  the  statute  of  James,  actions  on  the  case  for  torts  other 
than  slander^  must  be  brought  Tnthin  six  years  from  the  time  when 
the  cause  of  action  accrued.  But  actions  upon  the  case  for  words 
spoken  must,  by  that  statute,  be  commenced  and  sued  within  two 
years  next  after  the  words  spoken.  This,  however,  only  extends  to 
cases  where  the  words  are  actionable  in  themselves,  and  not  to  cases 
where  words,  not  actionable  in  themselves,  become  so  by  reason  of 
some  special  damage  arising  from  the  speaking  of  them.^  Thus, 
slander  of  title  is  not  within  tiie  limitation  of  two  years,  because  it  is 
not  actionable  unless  special  damage  has  accrued  in  consequence,  as 
the  slandering  of  titie  does  not  in  itself  import  loss,  but  may  occasion 
injury  by  preventing  the  selling  or  letting  of  the  land.^  Nor  does  it 
extend  to  actions  for  words  founded  upon  an  indictment,  or  other  mat- 
ter of  record ;  *  nor  to  actions  for  libel.^  Cases  where  words  are  not 
actionable  in  themselves,  but  become  so  in  consequence  of  the  utter- 
ing of  them,  come  under  the  liead  of  actions  on  the  case,  and  must, 
there'fore,  be  sued  within  six  years  from  the  time  when  the  cause  of 
action  is  proved  to  have  accrued,  which  is  the  special  damage. 

§  302»  The  sixth  section  of  the  statute  of  James  provides,  that, 
"  in  all  actions  upon  the  case  for  slanderous  words,  if  the  jury,  upon 
the  trial  of  the  issue  upon  such  action,  or  the  juiy  that  shall  inquire 
of  the  damages,  do  find  or  assess  the  damages  under  forty  shillings, 
then  the  plaintiff  or  plaintijQEs,  in  such  action  shall  have  and  recover  so 
much  costs  as  the  damages  so  given  or  assessed  amount  trnto,  without 
any  further  increase  of  the  same.    In  those  cases,  therefore,  where 


1  3  Black.  Com.  219;  Com.  Dig.  T.  Act  on  the  case  for  Nuisance;  Staples  v. 
Spring,  10  Mass.  R.  72;  Baldwin  v.  Calkins,  10  Wend.  (N.  Y.),  R.  167 ;  Bndlenum  v. 
Foolke,  5  Watts  (Penn.),  R.  308 ;  [Delaware,  &c.  v.  Lee,  2  N.  J.  243]. 

<  Brown  V.  Gibbons,  Salk.  R.  206. 

'  Law  V,  Harwood,  Cro.  Car.  140. 

*  1  Sid.  R.  95 ;  Blanch  on  Lim.  99. 

^  Arch.  Plead.  29 ;  Blanch,  supra. 

27 


314  LIMIT ATIOKS  OF  ACTIONS,  ETC.  [CHAP.  XZTII. 

the  jury  assess  damages  under  forty  shlUiBgs,  and  irhere,  in  conse- 
quence of  the  statute,  the  plaintiff  recovers  no  greater  costs  than 
damages,  the  time  of  limitation  is  two  years ;  for  the  words  must  have 
been  actionable  in  themselves.  But  where  full  costs  are  allowed, 
although  the  damages  be  under  forty  shillings,  the  action  is  not  within 
tiie  limitation  of  two  years,  for  in  tins  case,  tiie  slanderous  words  could 
not  have  been  actionable  within  the  meaning  of  the  act,  but  became 
actionable  only  by  reason  of  the  special  damage,  which,  being  the  gist 
of  the  action,  the  limitation  is  six  years,  which  begins  to  run  from  the 
time  that  the  consequential  damage  accrued.^ 

§  303.  In  actions  for  slander,  if  no  notice  be  ^ven  of  a  defence 
under  the  statute,  the  plaintiff  may  give  in  evidence  words  spoken 
more  than  two  years  before  the  commencement  of  the  action.^  But 
where  the  declaration  alleged  the  words  to  have  been  spoken  on  a 
particular  day  within  two  years,^  and  the  plaintiff  produced  evidence 
of  words  spoken  more  than  two  years  before  the  commencement  of 
the  action,  the  defendant  was  allowed,  without  terms,  to  file  a  plea  of 
the  statute.^ 

§  304.  By  the  statute  of  James,  it  i^  required  that  the  action  snr 
trover  shall  be  commenced  and  sued  within  the  time  and  limitation 
after  mentioned.  But  from  the  omission  of  trover  in  the  perclose,  it 
has  been  contended,  that  trover  was  not  within  the  statute.  But  in 
the  case  in  which  this  objection  was  taken,  the  whole  court  conceived, 
tiiat  although  actions  of  trover  are  not  mentioned  in  the  perclose,  yet 
the  words  being,  that,  "  actions  upon  the  case  shall  be  brought  within 
six  years,"  the  action  of  trover  is  implied  in  those  general  words.* 
The  action  of  trover  must,  therefore,  be  brought  within  six  years  After 
the  cause  of  action  accrued  ;  and  the  time  when  the  cause  of  action 
is  considered  to  have  accrued,  in  an  action  of  trover,  is  the  time  of 
the  eonversion.    For  any  man  may  take  the  goods  of  another  into 


1  Blandi  on  Lim.  100.  The  statute  of  MiBsiBsippi,  which  declares  that  every  action 
on  the  case  for  words  tpoken,  shall  be  commenced  and  sued  within  one  year  next  alter 
the  words  spoken,  and  not  after,  embraces  words  written  as  weU  as  spoken.  Menter 
V.  Stewart,  2  How.  (Miss.),  R.  698.     [Contra,  in  Illinois,  Hasell  v,  Shelby,  11  111.  9.] 

2  BrickeU  v.  Daris,  21  Pick.  (Mass.),  R.  404. 
•Ibid. 

*  Swayn  v.  Stephens,  Cro.  Car.  245. 
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possession,  if  he  finds  them ;  but  no  finder  is  allowed  to  acquire  a 
properly  in  them,  unless  the  owner  be  forever  unknown.  The  finder, 
therefore,  must  not  convert  them  to  his  own  use,  which  he  is  presumed 
to  do,  if  he  refiises  to  deliver  them  to  the  owner.  And  such  refusal 
iaprimd  fade  sufficient  evidence  of  a  conversion.^  Thus,  in  a  case 
where  an  executor,  several  years  before,  had  left  some  household 
goods  in  the  house,  by  the  constat  of  the  heir,  who  afterwards  used 
them ;  and  within  six  years  of  the  action  brought,  the  executor  de- 
manded the  goods,  and  the  heir  refused  to  let  him  have  them,  where- 
upon trover  was  brought,  and  the  statute  of  Umitations  pleaded.  It 
was  held  by  the  court,  that  the  use  before  the  demand  was  neither  a 
conversion,  nor  any  evidence  of  it,  for  it  was  with  the  consent  of  the 
executor  until  that  time.  And  the  demand  being  within  six  years, 
the  refusal  which  ensued  it,  and  which  was  the  only  evidence  of  a 
conversion  in  the  case,  was  within  the  six  years.  The  court  also  said, 
that  if  a  trover  be  before  the  six  years,  and  a  conversion  after,  the 
statute  cannot  be  pleaded.^  The  redemption  of  a  pawn  is  not  affected 
by  the  statute  of  limitations,  and  runs  only  from  the  conversion  of  the 
thing  pawned.^    But  where  goods*  are  tortiouslff  taken,  the  statute 


^  a  Black.  Comm.  153.  See  ante,  the  subject  of  conversion  treated  of  in  Ch.  XVH. 
on  Agency  and  Factorage. 

^  Montague  v.  Sandwich,  7  Mod.  B.  99,  and  vide  Compton  v.  Chandless,  4  Esp.  B. 
20,  and  Horsefield  v.  Cost,  Addis.  B.  153 ;  Fishwick  v.  Sewall,  4  Har.  &  Johns.  (Md.), 
B.  393.  [When  the  sole  property  of  a  wife  is  allowed  by  her  trustee  to  remain  in  the 
possession  of  her  husband,  who  disposes  of  it  by  will,  the  general  character  of  which  is 
known  to  the  trustee,  the  statute  begins  to  run  against  the  trustee  from  the  possession  of 
the  property  by  the  executor  under  the  will.  Bryan  v.  Wcems,  29  Ala.  428.  A  pure 
parol  loan  of  a  slave  though  for  life,  is  so  changed  in  character  by  the  subsequent  cover- 
ture of  the  borrower  that  the  notorious  possession  of  the  husband  is  adverse  to  the 
lender.  Hallam  v.  Bowrie,  1  Sneed  (Tenn.),  360.  But  the  intention  of  ^e  possesser 
to  claim  adversely,  and  the  knowledge  of  that  intention  on  the  part  of  the  owner,  must 
coincide  in  order  to  give  title  to  personal  property  by  adverse  possession.  Lawson  v.  • 
Cunningham,  21  Greo.  454.] 

*  Slaymaker  v.  Wilson,  1  Penn.  B.  216 ;  and  see  Callis  v.  Tolson,  6  Gill  &  Johns. 
(Md.),  B.  81.  [If  the  tenant  erects  buildings  on  leased  land,  and  permits  them  to  re- 
main in  the  possession  of  the  owner  of  the  fireehold  more  than  six  years  after  the  expi- 
ntion  of  his  term,  the  statute  of  limitations  bars  ail  daim  to  their  recovery.  Preston 
V.  Briggs,  16  Vt.  124.  So  adverse  possession  of  personal  property  gives  title,  upon 
which  the  possessor  may  bring  an  action  against  t}ie  former  owner.  Cockfield  v.  Hud- 
son, I  Brev.  (S.  C),  311;  Winbum  v.  Cochran,  9  Texas,  123;  9  id.  143;  Bohannan 
V.  Chapman,  17  Ala.  696 ;  Howell  v.  Hair,  15  id.  194.  But»  in  an  action  of  trover,  the 
possession  of  one  who  claimed  adversely  to  the  true  owner  and  sold  to  the  defendant, 
cannot  be  linked  with  the  possession  of  the  defendant  so  aa  to  make  np  the  tame  of  the 
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wUl  ran  from  the  taking,  for  that,  in  such  a  case,  is  the  time  of  the 
conversion.  Thus,  where  goods  were  taken  on  an  execution,  which 
was  afterwards  set  aside  for  irregularity^  an  action  of  trover  was 
brought,  and  the  defendant  pleaded  the  statute  of  limitations :  It 
was  held,  that  the  execution  being  irregular,  was  a  nullity,  and  that 
the  time  when  the  statute  began  to  operate,  was  from  the  first  taking 
of  the  goods,  and  not  from  the  time  when  the  execution  was  set  aside.^ 
So  an  unlawful  disposition  of  property,  rightfully  in  possession,  being 
tt  conversion,  the  statute  will  run  from  such  unlawful  act.'  And  the 
statute  is  also  a  bar  to  an  action  of  trover  commenced  more  than  six 
years  after  the  conversion,  although  the  plaintiff  did  not  know  of  the 
<5onversion,  until  within  that  period ;  the  defendant  not  having  prac- 
tised any  fraud,  in  order  to  prevent  the  plaintiff  from  obtaining  that 
knowledge  at  an  earlier  period.^ 

§  805.  Actions  of  replevin  must  be  commenced  and  sued  within 
the  time  prescribed  by  the  statute,  after  the  cause  of  action  accrued, 
that  is,  after  the  unlawful  possession  of  the  goods.  But  the  owner  of 
goods  is  not  barred  by  the  statute'  of  limitations,  where  they  are  held 
by  another  person,  with  the  owner's  permission.*    Where  property 


statutorj  limitation.  Beadle  v.  Hunter,  8  Strobh.  (S.  C),  31 ;  Moffiitt  v.  Buchanan,  U 
Humph.  (Tenn.),  369;  [Wells  v.  Bagland,  1  Swan  (Tenn.),  501.  A  mere  life  estate 
in  a  chattel  cannot  be  created  by  the  operation  of  the  statute  of  limitations  against  the 
acknowledged  owner  of  the  reversion  from  whom  the  possession  was  obtained.  Turner 
V.  Turner,  2  Sneed  (Tenn.),  27.  But  see  Bums  v,  Ray,  18  B.  Hon.  (Ky.),  392 ;  Crab- 
tree  V.  McDaniel,  17  Ark.  222 ;  and  post^  \  370.  The  distinction  between  the  operation 
of  the  statute  of  limitations  when  applied  to  property  adrersely  held,  and  as  applied  to 
contracts  for  the  payment  of  money,  is  this ;  in  the  one  case  it  acts  on  the  title,  and 
when  the  bar  is  perfect,  transfers  it  to  the  adverse  possessor,  whilst  in  the  otiier,  there  is 
no  such  thing  as  an  adverse  possession,  but  the  statute  simply  affects  the  remedy  and 
not  the  debt.    Jones  v.  Jones,  18  Ala.  248]. 

^  Read  V,  Morkle,  3  Johns.  R.  516,  and  vide  Badlam  v.  Tucker,  I  Pick.  (Mass.),  R. 
3J97  ;  [Kelsey  v.  Griswold,  6  Barb.  (N.  Y.),  Sup.  Ct.  436 ;  Thomas  v.  Green,  6  Texas, 
372;  Same  v.  Brook,  id.  369]. 

^  Dench  9.  Walker,  14  Mass.  R.  499;  Melville  v.  Brown,  15  Mass.  R.  82. 

•  Granger  p.  George,  5  Bam.  &  Cross.  R.  149,  and  vide  Short  v.  McCarthy,  3  Bam. 
&  Aid.  R.  626,  and  Brown  v.  Howard,  2  B.  &  Bing.  R.  73 ;  [Johnson  v.  White,  13  S. 
&  M.  (Miss.),  584;  Ward  v.  Dulaney,  23  Miss.  (I  Gush.),  410;  Jordan  p.  Thornton,  7 
Geo.  517  ;  Smith  v.  Newby,  13  Miss.  159 ;  Clark  v.  Marriott,  9  Gill,  331.  In  an  action 
of  trover,  an  allegation  of  fraud  in  the  conversion,  fraudulently  concealed  by  the  defend- 
ant, and  undiscovered  by  &e  plaintiff;  until  a  time  within  four  years  before  the  com- 
mencement of  the  suit,  is  not,  in  South  Carolina,  a  good  replication  to  a  plea  of  the 
statute  of  limitations.    Clarke  v.  Reeder,  1  Speers  (S.  C),  398].* 

«  Ward  V,  Reeder,  2  Har.  &  M'Hen.  R.  145. 
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replevied  was  loaned  to  the  defendant  by  the  plaintiff,  and  held  and 
used  by  him  under  and  in  virtae  of  such  loan  for  more  than  the  time 
Ihnited  before  suit  brought,  such  possession  did  not  sustain  the  plea 
of  the  statute  in  an  action  of  replevin ;  the  plaintiff  having  no  knowl- 
edge of  any  adverse  claim  of  the  defendant.^ 

§  306.  The  action  of  detiime^  which  lies  against  a  man  for  the 
detention  of  goods  that  came  to  his  possession  by  delivery  or  finding,^ 
and  which,  by  the  statute  of  James,  must  be  brought  within  six  years, 
though  in  some  cases  a  proper  remedy,  has  fallen  nearly  into  desue- 
tude, on  account  of  the  wager  of  law,  which,  in  this  form  of  action, 
the  defendant  is  allowed  to  avail  himself  of.^  The  old  writ  of  de 
rationabili  parte  banarumy  although  concluding  in  the  detinet^  has  been 
decided  not  to  be  within  the  statute  of  James,  on  the  ground  that  it  is 
an  original  writ  in  the  register,  and  different  from  the  common  action 
of  detinue> 

• 

§  307.  The  statute  may  be  pleaded  to  trespass  qiuxre  elausumf regit 
for  mesne  profits,  and  the  defendant  may,  in  this  manner,  protect  him- 
self from  aQ  but  within  the  time  limited  for  the  commencement  of  the 
action.^  By  the  statute  of  James,  trespass  qiuxre  clausumj  &;c.  must 
be  brought  within  9ix  years,  and  trespass  to  persons  within /our  years 
of  the  trespass  committed.  But  when  the  trespass  to  the  person  has 
been  continued  many  years  (as  in  the  case  of  false  imprisonment), 
and  the  statute  is  pleaded,  the  jtuy  give  damages  only  for  the  time 
within  the  statute.^ 

§  308.  Actions  for  criminal  conversation,  &c.  and  beating  or  im- 
prisoning wives  or  servants,  per  qiwd  eansortium^  vel  sermUvm^ 
amiserunt^  though  they  are  within  the  statute  of  James,  yet  it  has 
been  a  question,  whether  the  limitation  be  siz  or  four  years.  In  an 
action  by  the  husband  for  criminal  conversation  with  his  wife,  Hff  de- 
fendant pleaded  not  guilty  within  six  years,  to  which  there  was  a 


1  CaUis  V.  TolBon,  6  Gill  &  Johns.  (Md.),  B.  81. 
3  3  Black.  Comm.  152. 
«  Sel.  N.  P.  667 ;  and  see  cmte,  Ch.  IL  4  19. 
«  Arch.  Plead.  29. 
^  Runnington  on  Ejectment,  444. 
«  3  Mod.  &.  111.    See  anU,  f  193. 
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demurrer.  The  question  was,  whether  the  action  was  tre9pas%  and 
a>»%avlt^  or  case,  K  the  former,  the  plea  was  bad,  because  it  cught 
to  have  been  brought  within  four  years ;  if  the  latter,  it  was  good. 
The  court  held  it  to  be  an  action  on  the  case.^  And  in  another  case 
of  the  same  description,  the  court  seemed  to  have  considered  the 
action  as  an  action  on  the  case ;  but  decided  that,  had  the  action 
been  in  form  trespass,  still  a  plea  of  ^^  not  guilty  if{fra  sex  annos^^^ 
not  having  been  specially  demurred  to,  would  be  good  on  general 
demurrer ;  and  it  was  sidd  by  the  court,  if  the  defendant  take  the 
longer  period,  and  plead  '^  not  guilty  within  six  years,"  and  the  plea 
be  not  specially  demurred  to,  it  will  be  good  either  way  of  consider- 
ing it,  for  the  greater  period  includes  the  less.^  A  learned  writer  has 
considered  actions  for  criminal  conversation,  &c.  as  actions  upon  tiie 
case  in  principle,  though  he  has  classed  them  under  the  head  of 
actions  of  trespass.  His  reasons  are  — first,  that  the  wrongs  com- 
plained therein  are  not  direct,  but  consequential ;  secondly ,  that  the 
plainti£f  may  declare  for  them  by  bill  with  a  quod  cum,  which  is  not 
allowed  in  trespass ;  thirdly,  that  in  these  actions,  the  plea  of  the 
statute  of  limitations  is,  ^'  not  guilty  witiiin  six  years,"  and  not  as  in 
trespass  and  assault,  '^  within  four  years ; "  and  lasUy,  that  although 
the  plaintiff  should  not  recover /<7rfy  shillings  damages,  he  is,  neverthe- 
less, entitied  to  full  costs,^  It  will  be  foimd,  says  one  of  the  learned 
editors  of  Starkie  on  Evidence,  upon  examination  of  the  American 
'Cases,  on  this  subject,  that  no  settied  form  of  action  is  adopted,  but 
ihat  case  and  trespass  are  brought  indifferentiy.^ 

§  309.  As  in  pleading  the  statute  in  actions  upon  contract,  the 
better  mode  of  pleading  is  a>ctio  non  acerevit  infra  sex  annos,  for  the 
reason  that  the  plea  oiiion  assvmpsit,  &c.  may  be  insufficient,  as  the 


»  f|»ok  V.  Sayer,  2  Wils.  R.  85. 

3  Macfadzen  v.  Olivant,  6  East,  R.  ^88.  In  New  Hampshire,  in  an  action  for  crimi- 
nal conversation  with  the  pkuntiif 's  wife,  the  declaration  was  in  the  common  form,  and 
-the  question  was,  whether  the  action  was  trespass,  which  is  haired  by  die  statute  of  that 
State,  if  not  commenced  within  three  years  next  after  the  cause  of  action,  or  case,  the 
limitation  to  which  is  six  years.  The  court  were  of  opinion,  that  tlie  action  was,  in 
■effect,  an  action  on  the  case,  and  that  the  plea  that  the  defendant  is  not  guilty  within 
duee  years  before  the  commencement  of  the  action,  was  not  a  good  bar.  Sandbom  v. 
Neilson,  5  N.  Hamp.  R.  314. 

«  Tidd's  Practice,  5. 

*  Metcalf 's  Ed.  of  Starkie  on  Evidence,  vol.  iii.  p.  1308,  n.  1. 
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promise  may  have  preceded  the  cause  of  action ;  ^  so  is  the  first  men- 
tioned plea  to  be  preferred  to  the  plea  of  "  not  guilty "  within  six 
years,  in  actions  upon  tort,  as  tiie  action  may  be  for  the  consequences 
of  the  act  originating  the  tort.  Thus,  to  a  declaration  in  an  action 
on  the  cise  founded  in  tort,  a  plea  of  not  guilty  of  the  supposed 
grievances  in  the  declaration  mentioned,  within  six  years  before  tiie 
action,  was  held  bad  on  special  demurrer .^  Where  the  plaintiff  com- 
plained, in  a  plea  of  trespass,  for  that  the  defendant,  with  force  of 
arms,  assaulted  and  seduced  the  plaintiff's  wife,  whereby  he  lost  the 
comfort  of  her  society,  &c.,  against  the  peace,  &c.,  to  his  damage, 
&c. ;  whether  this  be  trespass  or  case,  the  plea  of  not  guilty  infra  Bex 
aamoB^  is  at  any  rate  good  on  general  demurrer.'  Where  words  are 
actionable  in  themselves,  the  time  is  reckoned  from  the  speaking  of 
the  words,  but  where  the  special  d^tmage  is  the  gist  of  the  action,  it 
is  not  sufficient  for  the  defendant  to  aver  in  his  plea,  that  he  did  not 
speak  the  words  within  six  years,  because,  though  that  was  the  fact, 
the  special  damage  which  is  the  cause  of  action,  may  have  arisen 
within  six  years.  It  is,  therefore,  requisite  that  he  should  plead,  that 
the  cause  of  action  did  not  accrue  within  that  limitation.^ 

§  310.  The  plea  of  rum  cepit  infra  sex  annos^  in  replevin^  will  not 
answer  the  detainer,  and  cannot  be  pleaded.^  And  where  the  defend- 
ant pleaded  not  guilty,  de  captiane  proedicta  infra  sex  annos  jam 
vitimo  elapsos  ;  though  it  was  urged,  that  this  was  the  same  as  plead- 
ing non  cepit  —  that  if  he  did  not  take,  he  could  not  be  guilty  of  the 
detainer ;  and  that  if  this  way  of  pleading  was  not  allowed,  the  stat- 
ute would,  as  to  this  action,  be  entirely  evaded ;  yet  the  plea  was  held 
ill ;  for  it  was  said,  he  ought  to  have  answered  to  the  detainer  as  well 
as  to  the  taking ;  that  there  might  be  a  detainer  witiiout  a  taking ; 
and  that  a  thing  might  be  lawfully  distrained,  although  unlawfully 
kept.*  But  these  objections  would  not  apply  to  tiie  plea  of  a,ctio  non 
accreinty  &c. 


1  See  preceding  chapter. 

*  D3rster  v.  Battye,  3  Bam.  &  Aid.  R.  448.  In  an  action  on  the  case  against  an 
officer  for  not  returning  an  execution,  plea  of  **  not  guilty  within,"  &c.,  instead  of  actio 
non  accrem't,  &«.  bad;  sembley  Fisher  v.  Pond,  1  Hill  (N.  Y.),  R.  672. 

*  Macfazden  v.  Olivant,  6  East,  R.  387. 
«  1  Starkie  on  Slander,  473,  474. 

»  Ck)m.  Dig.  Plead.  1  Har.  &  McHen.  (Md.),  R.  145. 

*  Bacon,  Abr.  Lim.  of  Act. 
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CHAPTER   XXVIII. 


JUDICIAL  PROCESS, 


§  811.  All  tliat  is  positively  enacted  in  statates  of  limitation  gen- 
erally, is,  that  the  actions  therein  mentioned,  shall  be  commenced  and 
sued  within  the  time  limited.  ^^  What  act  of  the  party  commences 
the  suit"  is,  therefore,  a  matter  of  judicial  construction  and  decision, 
entirely.^  Formerly,  in  England,  by  the  general  rule  in  the  court  of 
King's  Bench,  the  Bill  qf  Middlesex^  or  latitat^  was  a  process  suffi- 
cient to  avoid  the  statute.  The  statute,  it  was  considered,  did  not 
intend  to  bar,  unless  the  party  had  forborne  during  the  time  limited ; 
and  that  if  he  sued  out  a  lai^xa  withm  the  time,  for  obtaining  custody 
of  the  defendant,  in  order  that  he  may  declare  against  him,  tiiere  is 
no  forbearance  on  the  part  of  the  plaintiff,  though,  artificiaUy,  the  bill 
upon  the  record  is  the  first  step.^  As  a  latitat  was  sufficient  to  sus- 
pend the  statute  in  the  King's  Bench,  so  a  capias  was  sufficient  in 
the  common  pleas,  without  suing  out  an  original.^ 


^  The  act  of  limitation  of  32  Hen.  YJL  computes  the  prescription  from  the  time  nm 
before  the  teste  of  the  writs  therein  mentioned.  Bat  because  that  would  not  be  a  true 
criterion  of  the  time  of  commencing  suits,  within  the  provisions  of  the  statute  of  James, 
the  legislature  has  in  the  latter,  purposely  avoided  mentioning  the  teste  of  writs,  the  ex- 
hibiting of  bills,  summoning,  serving,  &c.,  but  leaves  to  every  court  to  say,  "  What  act 
of  the  party  commences  the  suit ; "  per  Lord  Mansfield,  Henderson  v.  Whitaker,  2  Burr. 
B.  950. 

3  Foster  v.  Bonner,  Cowper,  R.  454 ;  Sid.  R.  52 ;  Carth.  R.  232 ;  8  Mod.  R.  109. 

*  Haven  v.  James,  Willes,  R.  258 ;  15Vm.  Abr.  103.  By  the  statute  1  &  2  Vict  \  2, 
fdl  personal  actions  must  now  be  commenced  by  writ  of  summons.  The  writ  is  now 
the  commencement  of  the  action,  and  as  the  record  mentions  the  time  when  the  first 
writ  was  issued,  it  seems  to  be  now  unnecessary  to  reply  that  a  writ  has  been  sued  out 
within  time,  or  to  produce  the  writ  in  evidence.  If,  however,  the  plaint  were  levied  in 
the  first  instance  in  an  inferior  court  in  proper  time,  and  subsequently  removed  to  the 
superior  court,  and  to  the  declaration  in  the  superior  court  the  defendant  plead  the  stat- 
ute (as  the  uniformity  process  act  does  not  in  such  case  apply),  the  plaintiff  should  re- 
ply and  show  the  proceedings  in  the  inferior  court,  and  the  statute  wiU  be  barred.  To 
save  the  statute  of  limitations  by  issuing  a  writ,  the  plaintiff  must,  since  the  statute  2 
Will.  lY.,  c.  39,  \  10,  either  anest  or  serve  the  defendant,  as  tibe  case  may  be,  or  pro- 
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§  312.  The  general  rule  appears  to  be,  in  this  country,  that  at  the 
time  of  suing  out  of  the  writ,  the  action  commences  ;^  and- either, 
when  the  writ  is  delivered  to  the  sheriff,  or  to  his  deputy ;  or  when  it 
is  sent  to  either  of  them  with  a  band  fide  intention  to  be  served  upon 
the  defendant,  it  is  considered  to  have  issued.^  It  has  been  asserted 
by  high  authority,  that  the  reporter  of  this  case  erred  in  his  marginal 
note,  in  supposing  that  the  court  meant  to  decide,  that  it  was  not 
necessary  to  prove  that  the  writ  actually  reached  the  hands  of  the 
sheriff.^  By  the  same  authority,  the  decision  in  the  case  of  Beekman 
V.  Satterlee,^  in  New  York,  which  went  to  the  length,  that  the  de- 
livery of  a  writ  to  the  sheriff  and  obtaining  his  return  thereon,  was 
sufficient  to  save  the  statute,  though  the  sheriff  had  received  instruc- 
tions not  to  serve  it,  was  questioned ;  ^  and  it  was  said,  that  notwith* 
standing  that  decision,  it  could  not  be  thought  that  the  sheriff  was 
authorized,  under  his  oath  pf  office,  to  make  a  false  return  upon  the 
writ,  by  stating  that  the  defendant  could  not  be  found  in  his  bailiwick, 
when  in  truth  the  only  reason  why  the  defendant  was  not  arrested, 
was  because  the  sheriff  had  been  instructed  by  the  plaintiff  not  to  exe- 
cute the  process  of  the  court.  The  suing  out  of  the  writ,  he  said, 
was  undoubtedly  the  commencement  of  the  suit ;  but  the  writ  is  not 
considered  as  legally  sued  out  until  it  is  delivered  to  the  sheriff,  with 
authority  to  him  to  serve  it  on  the  defendant,  if  he  can  be  found 
within  his  bailiwick,  or  is  placed  in  his  office,  or  transmitted  to  him  for 
the  purpose  of  being  sued.  It  was  not  absolutely  necessary,  how- 
ever, said  Chancellor  Walworth,  that  the  writ  should  have  actually 
reached  the  hands  of  the  sheriff,  so  that  the  defendant  could  have 
been  arrested  thereon  before  the  expiration  of  the  time  limited  by 


oeed  to  or  towards  outlawry  upon  thQ  writ,  or  get  it  properly  returned  and  entered  of 
record,  and  continued  by  other  writs ;  also  properly  returned,  and  entered  of  record,  as 
that  statute  (sect.  10),  provides  that  no  writ  shall  be  available  to  save  the  statute,  unless 
that  be  done.  Resealing  a  writ  to  save  the  statute  is  not  a  reissuing.  Browne  on  Ao- 
tiona  at  Law,  61 ;  and  vol.  49liaw  Lib.  51. 

1  Lowry  v.  Lawrence,  1  Caines,  B.  79 ;  Cheetham  v.  Lewis,  3  Johns.  R.  42 ;  Fowler 
V.  Sharp,  15  id.  3S3 ;  Badger  v.  Phinney,  15  Mass.  R.  859  ;  Harris  i;.  Dennis,  1  Serg. 
&  Rawle,  R.  236;  Carpenter  v.  Butterfield,  3  Johns.  Ch.  B.  145;  [Hail  v.  Spencer,  1 
AngeU  (R.  L),  17 ;  Kenney  v.  Lee,  10  Texas,  155]. 

3  Burdick  v.  Green,  18  Johns.  (N.  Y.),  R.  14. 

*  Per  Chancellor  Walworth,  in  Jackson  v.  Brooks,  in  error,  14  Wend.  (N.  T.),  B. 
649. 

«  Beekman  v,  Satterlee,  5  Cow.  (N.  T.),  R.  519. 

*  Jackson  v»  Brooks,  supra. 
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the  statute  for  the  conunencement  of  the  action.    And  such  he  took 
to  be  the  decision  in  Boss  v.  Luther,^  and  in  Burdick  v.  Green.^ 

§  313.  But  it  has  been  held,  that  if  the  plaintiff  would  avoid  the 
bar  of  the  statute  by  having  seasonably  sued  out  process,  which  &iled 
of  service  through  mevitable  accident  in  the  transportation  by  mail ; 
it  is  incumbent  on  him  to  show,  that  he  previously  ascertained  the 
course  of  tiie  nudl,  and  that  a  letter  inclosing  the  precept,  and  prop- 
erly directed,  was  put  into  the  post-office  sufficientiy  early  to  have 
reached  the  officer,  by  the  ordinary  route,  in  season  for  legal  service. 
The  court,  in  this  case,  said  that,  if  firom  any  consideration,  the  plain- 
tiff saw  fit  to  send  his  writ  for  service  even  to  a  remote  town  in  the 
county,  he  had  a  right  so  to  do,  and  was  not  to  be  prejudiced  thereby, 
provided  he  sent  it  in  such  season  as  that  by  due  and  usual  course 
of  mail  to  such  town,  the  precept  would  reach  the  officer  sufficientiy 
early  for  legal  service.  This,  the  court  held,  he  must  show  as  a  nec- 
essary Unk  in  the  chain  of  evidence  ;  for  if  the  letter  was  not  seaflon- 
ably  put  into  the  office,  then  its  non-arrival  cannot,  by  the  party  send- 
ing it,  be  attributed  to  inevitable  accident.^ 


1  Rosa  V,  Luther,  4  Cow.  (N.  T.),  B.  158. 

^  Buidick  V.  Green,  supra,  ^  312.  [Delivering  a  claim  to  a  jostioe  of  &e  peace  with 
directions  to  issue  a  snmmons,  is  not  a  commencement  of  the  suit.     14  Texas,  6.] 

•  Jewett  V.  Greene,  8  Greenl.  (Me.),  R.  447.  It  was  held,  in  Vermont,  that  the  tak- 
ing oat  of  the  writ  is  the  commencement  of  the  process,  to  avoid  the  statute,  if  it  be 
served  in  time  for  the  next  conrt  to  which  it  is  returnable.  Allen  v.  Mann,  1  Chip. 
(Vt.),  R.  94.  The  Revised  Statutes  of  Massachusetts  provide,  that  if  any  action  duly 
commenced  within  the  time,  shall  fail  of  a  sufficient  service  or  return,  by  unavoidable 
accident,  or  default  or  neglect  of  the  officer,  the  plaindfif  may  commence  a  new  action 
within  one  year.  (See  Appendix,  p.  li.)  [And  where  on  the  31st  of  August,  1844,  A 
sued  out  a  writ  against  D,  on  a  note  dated  September  15, 1838,  payable  on  demand,  and 
described  D,  in  the  writ,  as  of  P  in  the  county  of  B,  where  he  formerly  resided,  though 
he  had  removed  to  M,  in  the  county  of  P,  about  two  years  before,  without  A's  knowl- 
edge ;  and  the  writ  was  delivered  to  an  officer  in  the  county  of  B,  near  the  last  day  of 
service,  who  made  return  thereon  that  he  could  not  find  BPm  his  precinct ;  and  on  the 
31  St  of  December,  1844,  A  sued  out  another  writ  against  D,  on  the  same  note,  and 
caused  it  to  be  served  and  entered  in  court :  *-  Held,  under  the  foregoing  provision,  that 
the  first  action  was  duly  commenced,  and  that  it  failed  of  a  sufficient  service  by  an  una- 
voidable accident,  and  that  the  second  action  was  saved  fit>m  the  operation  of  the  stat- 
ute ot  limitations.  BuUock  v.  Dean,  12  Met.  (Mass.),  15.]  And  in  Maine,  in  such 
case,  within  six  months,  in  respect  to  a  real  or  mixed  action.  (Appendix,  p.  xxxviii.) 
In  Vermont,  within  one  year,  in  any  action.  (Appendix,  p.  xlii.)  In  New  York,  it 
shall  be  competent  for  the  defendant  to  prove  on  the  trial,  that  the  process  instituted  by 
the  plaintiff  was  not  issued  with  the  intent  required  by  law,  &c.    (Appendix,  p.  Ixiv.) 
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§  314.  A  capias  issoing  to  the  sheriff  of  a  connfy  different  from 
that  in  which  the  defendant  resides,  is,  it  has  been  held,  a  good  com- 
mencement of  a  suit  to  save  the  statute.^  Chancellor  Walworth,  an 
^ving  his  opinion  to  this  eflfect,  relied  upon  Bremion  v.  Evelyn,^  and 
Hall  V.  Wyboum,*  in  which  cases  it  seems  to  haye  been  conceded  by 
the  court  that  a  plaintiff  might  file  an  original,  or  sue  out  a  latitat^ 
for  the  mere  purpose  of  saying  the  statute,  although  the  defendant 
was  out  of  the  realm,  so  tiiat  the  process  could  not  be  made  effectual 
against  him,  except  by  a  continuance  thereof  after  his  return.  Such, 
says  the  Chancellor,  appears  to  haye  been  tiie  practice  both  in  this 
country  and  i#  England,  preyious  to  the  Reydution,  and  in  New 
York,  down  to  the  time  of  the  q>eration  of  the  reyised  statutes  of 
that  State.  The  plaintiff  haying  complied  with  all  the  necessary 
forms  to  continue  the  process,  with  a  yiew  to  declare  &gainst  the  de- 
fendant, upon  the  promises  laid  in  the  declaration,  at  a  subsequent 
time,  when  the  defendant  should  haye  actually  appeared  in  the  suit 
thus  formally  commenced,  the  Chancellor  tiiought  it  was  competent 
for  the  defendant  to  tender  an  issue  of  fact  upon  the  question  whether 
the  plaintiff  intended  to  haye  the  writ  seryed,  when  he  did  no  act,  and 
gaye  no  instructions  to  preyent  the  sheriff  from  serying  the  same,  if 
the  defendant  had  been  found  in  his  bailiwick  at  any  time  before  the 
return  day  of  the  capias  sued  out. 

§  315.  Though  the  issuing  of  the  writ  is  regarded  as  a  sufficient 
commencement  of  the  action,  yet  the  date  of  it  is  not  conclusiye  as 
to  the  time  when  it  was  taken  out;  and  Lord  Mansfield  said,  in  Hen- 
derson V.  Baker,^  that  the  courts  had  uniformly  held  for  one  hundred 
and  fifty  years,  that  where  it  became  material  to  distinguish,  they 
would  consider  the  day  when  the  writ  was  taken  out  as  the  suhstance^ 
and  the  teste  the  form  ;^  and  it  would,  he  said,  ^^  be  most  extraordi- 


[In  Arkansas,  the  issuance  of  the  writ  is  the  commencement  of  the  action.  State  Bank 
p.  Cason,  5  Eng.  (Ark.),  479.  In  Connecticut,  the  service.  Sandford  9.  Dick,  17 
Conn.  21  a.] 

^  Jackson  v.  Brooks,  14  Wend.  (N.  T.),  R.  649,  in  the  Court  of  Errors,  fwaUm  of 
the  judges  (with  Walworth,  ChanceUor),  to  tvodve, 

«  1  Lerinz,  R.  111. 

»  Cajrth.  R.  186.  ^ 

*  Henderson  r.  Baker,  2  Burr.  R.  950. 

*  Chief  Justice  Kelynge  is  reported  to  have  said,  that  the  time  when  a  latitat  is  sued 
forth  is  traversable,  and  may  be  averred  otherwise  than  according  to  the  teste ;  wliich 
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nary  and  most  une<^iable,"  not  to  allow  the  presumption  that  the 
plaintiff  commenced  his  process  seasonably,  ^^  to  be  rebutted  by  the 
(^fendant,  by  showing,  that  in  reed  truth  the  time  was  run  before  the 
plaintiff  took  any  step."  ^  All  writs  in  England  are  supposed  by  fic- 
tion in  law,  to  issue  in  term ;  but  where  it  is  necessary,  with  a  view 
to  the  statute  of  limitations,  that  the  exact  time  should  appear,  the 
parties  may  show,  that  in  fact,  the  writ  issued  in  vacation.^  In  Ford 
V.  Phillips,  in  Massachusetts,^  the  cotlrt  speak  of  a  &ct  which  took 
place  ''  after  the  action  was  commenced,  and  before  the  writ  was 
served.'^  *  "  It  has  certainly,"  says  Putnam  J.,  in  giving  the  court's 
opinion  in  Grardner.v.  Webber^  (in  which  the  questlkx  was,  whether 
the  date  or  the  service  of  the  writ  is  the  commencement  of  the  ac- 
tion), ^^  been  understood  in  Massachusetts,  that  the  day  of  the  date 
was  the  commmcement  of  the  action."  But,  he  added,  "  It  is  primd 
facie  evide|[ice  only,  and  admits  of  evidence  to  rebut  the  presumption 
arising  from  the  date  ;  but  until  rebutted,  the  presumption  is  to  pre- 
vail, that  the  true  date  appears  ;  and  that  date  is  the  commencement 
of  the  suit."  That  the  date  is  not  conclusive,  has  also  been  held  in 
Midne,^  and  in  New  Hampshire.*^ 

§  316.   The  filing  of  a  claim  in  set-off  by  a  defendant,  it  was  held, 


was  agreed  bj  the  whole  court ;  for  a  relation  shall  not  work  a  wrong.  If  a  man  be 
taken  in  the  vacation  by  a  warrant  withoat  writ,  and  a  latitat  be  procured,  tested  in  the 
preceding  term,  it  shall  not  discharge  the  wrong  done  after  the  teste,  and  before  the 
actual  taking  out  of  the  writ ;  but  the  plaintiff  may  take  issue,  when  it  was  prosecuted 
in  truth.  2  Keb.  R.  198.  Where  thd  arrest  is  before  the  actual  suing  out  of  the  writ, 
it  has  been  often  determined,  that  it  cannot  be  justified ;  and  that  the  day  when  it  issued 
may  be  averred,  notwithstanding  the  teste  is  before  the  arrest.  Bilton  u.  Johnson, 
Ld.  Raym.  R.  161 ;  Henway  r.  Merrey,  1  Vent.  R.  28 ;  Chaunooy  v.  Rutter,  3  Keb. 
R.  213. 

^  It  is  not  sufficient  that  the  writ  bears  teste  before  the  expiration  of  the  six  years  ;  it 
must  be  bona  fide  taken  out ;  and  the  time  may  be  averred  and  shown,  notwithstanding 
the  teste.    6  Com.  Dig.  539. 

^  Lester  v.  Jenkins,  8  Bam.  &  Cress.  R.  339  ;  Morris  v.  Pugh,  3  Burr.  R.  1241.  See 
also,  authorities  to  Cowen  &  Hill's  notes  to  Phillips  on  Evidence,  Part  II.  p.  1077. 
As  between  parties  and  privies,  the  exact  hour  when  an  execution  issued,  may  be  shown 
by  parol,  notwithstanding  its  date,  for  the  purpose  of  establishing  that  it  issued  too  soon. 
Allen  r.  Portland  Stage  Company,  8  Greenl.  (Me.),  R.  207. 

»  Ford  V.  Phillips,  1  Pick.  (Mass.),  R.  202. 

*  See  also.  Badger  v,  Phinney,  15  Mass.  R.  364. 

*  Gardner  ».  Webber,  17  Pick.  (Mass.),  R.  407. 
«  Johnson  v.  Farwell,  7  Greenl.  (Me.),  R.  370. 

7  Society  for  Prop,  the  Gospel,  &c.,  v,  Whitcomb,  2  N.  Hamp.  R.  227. 
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in  Massachusetts,  is  equiyalent  to  the  commehcement  of  an  action 
thereon  so  far  as  regards  the  statute  ;  and  if  the  plaintiff  discontinues 
his  action,  the  defendant  may  prevent  his  claim  from  being  barred  by 
the  statute,  by  commencing  an  action  thereon  within  three  months 
afterwards,  agreeably  to  the  statute  of  1793,  although  the  time  of  lim- 
itation has  expired.^ 

§  317.  K  a  writ  issue  against  two,  and  be  served  upon  one  only, 
and  an  alias  writ  subsequently  issue,  which  is  served  upon  both,  this 
is  for  all  purposes  a  new  action,  and  not  a  continuaoLce  of  the  first,  so 
aa  to  avoid  the  operation  of  the  statute.^  Where  a  writ  was  issued 
against  A,  within  six  years  from  the  time  of  the  cause  of  action 
accrued,  and  the  plaintiff's  attorney,  finding  that  the  demand  was  on 
a  partnership  account  against  A  and  B,  filed  his  declaration  against 
A  and  B,  as  of  the  day  of  the  term  on  which  the  writ  was  returna- 
ble, which  was  after  six  years  had  elapsed ;  and  A  pleaded  the  stat- 
ute :  it  was  held  to  be  the  commencement  of  a  suit  within  six  years. 
But  this  was  because  the  variance  between  the  writ  and  tiie  declara- 
tion was  not  taken  advantage  of  in  proper  time.  The  writ,  the  court 
said,  issued  within  six  years,  and  the  declaration  was  to  be  considered 
as  a  continuation  of  the  same  writ,  so  that  the  statute  was  no  bar.^ 

§  318.  In  England,  the  latitat  and  daitsum  fregit  are  both  writs 
of  treyoaas^  and  by  the  practice  (at  least  formerly)  of  the  King's 
Bench  and  Common  Pleas,  the  plaintiff  may  ground  upon  them  a  dec- 
laration in  any  personal  action.  This  accounts  for  the  rule,  that  when 
the  action  is  commenced,  it  must  be  duly  continued^  in  order  to  avoid 
the  statute.     That  is,  if  the  writ  is  returned  Twn  est  inventus^  the 


^  Hunt  V.  Spalding,  18  Pick.  R.  521.  In  Maryland,  it  has  been  held,  that  the  dock- 
eting of  an  action,  with  directions  to  the  clerk  to  issue  the  necessary  process,  wiU  arrest 
the  currency  of  the  statute,  whether  such  process  is  issued  or  not.  Bank  of  United 
States  V.  Lyle,  10  GiU  &  Johns.  (Md.),  B.  326. 

3  Magaw  V.  Clark,  6  Watts  (Penn.),  K.  528.  [A  brought  suit  before  a  justice  of  the 
peace  on  a  joint  debt  against  B  &  C.  B  was  served  with  process,  appeared,  and  judg- 
ment was  given  against  him.  NuHa  bona  being  returned  on  execution,  A  sued  C  on  the 
same  debt  before  another  justice.  Held,  no  continuance  of  the  first  action.  Wann  v, 
Pattengale,  14  Penn.  St.  (2  Harris),  313.] 

'  Garland  v.  Chattel,  12  Johns.  (N.  Y.),  R.  430.  [And  see  also,  to  same  effect, 
Woodward  v.  Ware,  37  Me.  (2  Heath),  563 ;  Hemphill  v.  McClimans,  24  Penn.  St. 
367.    But  con/m,  Lagow  v.  Keilson,  10  Ind.  183.] 
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writ  and  the  return  must  be  entered  in  the  office,  as  of  the  term  the 
writ  is  returnable,  so  that  when  the  plaintiff  issues  another  writ,  and 
the  defendant  pleads  the  statute,  the  plaintiff  may  reply  the  suing  out 
and  the  return  of  the  former  writ,  and  that  the  same  has  been  con* 
tinned  from  term  to  term.  And  all  the  continuances  must  be  regularly 
entered  on  the  roll.  It  is  likewise  necessary,  that  the  plaintiff  shall 
show  the  first  writ  to  be  returned,  and  upon  this  return,  the  continu- 
ances may  be  made,  although  another  writ  has  not  been  taken  out. 
The  plsdntiff  may  show,  tliat  the  cause  has  been  regularly  continued 
by  vice  comes  non  mmt  breve^  from  the  return  of  the  writ  to  the  time 
of  declaring.^  It  seems  to  be  generally  agreed,  however,  that  where 
an  original  is  replied  to  the  plea  of  the  statute,  it  is  sufficient  to  show 
when  the  writ  issued,  vnihout  any  continuances ;  and  that  it  is  only 
where  the  process  is  like  that  of  the  King's  Bench  and  Conunon 
Fleas,  that  the  continuances  must  be  set  forth,  to  be  entered  to  the 
time  of  filing  the  declaration,  in  order  to  show  that  it  was  for  the  same 
cause  of  action,'^  And  this  ^ves  rise  to  the  question,  whether  the  writs 
of  capias  or  summons^  in  this  country,  resemble  more  the  original 
writs  in  England,  or  the  latitat  and  claiisvm  fregit.  We  have  seen 
that  the  latitat  and  clausvm  fregit  are  both  writs  of  trespass^  and 
that  the  plaintiff  may  ground  upon  them  declarations  in  any  personal 
actions.  But  when  the  declaration  is  in  assumpsit,  for  instance,  a 
writ  of  trespass,  issued  within  the  six  years,  could  not  be  presumed  to 
be  a  writ  which  issued  in  that  cause,  unless  it  was  further  shown,  in 
the  replication,  that  it  was  taken  out  with  an  intention  of  declaring  in 
that  action ;  and  as  evidence  of  that  intention,  the  continuances  were 
entered  from  the  time  of  issuing  it  to  the  time  of  filing  the  declaration. 
In  case  of  an  original,  however,  proper  to  the  action,  that  ceremony 
can  never  be  considered  as  necessary,  because,  if  the  declaration  was 
in  assumpsit,  the  original  would  show,  that  it  was  issued  in  case.  K 
the  declaration  was  upon  a  bond,  the  original  would  show  it  was  issued 
in  delt,  and  consequently  that  it  was  a  proper  and  legal  foundation  of 
the  action.  And  such  being  the  correspondence  between  the  writ 
and  declaration,  it  must  be  presumed  that  they  were  for  the  same 
cause  of  action,  unless  the  contrary  is  shown.    And  that  this  is  the 


1  Bui.  N.  P.  151 ;  1  Tidd,  Prac.  91 ;  Karrer  v.  James,  WUlefl,  B.  257;  Harris  w. 
Wolford,  6  Tenn  B.  617. 

2  Smith  V,  Bower,.  3  Term  B.  662  \  Beekman  v.  Satterlee,  5  Cowen  (N.  Y.),  B.  519. 
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reason  of  the  distinction  between  originals  and  the  writs  of  latitat^ 
and  claaswm  fregit^  will  appear  firom  this ;  that  whenever  the  writ 
which  commences  the  action,  is  of  such  a  nature  as  to  correspond  with 
the  declaration,  it  is  sufficient  to  set  it  forth  without  the  continuances, 
although  it  be  not  an  original.^  In  the  State  of  Pennsylvania,  there- 
fore, where  the  writs  of  capias  and  summons  always  specify  tiie 
nature  of  the  action,  which  is  to  be  declared  upon,  it  is  held,  that  it 
is  not  necessary  to  observe  the  ceremony  of  entering  continuances,  in 
order  to  prevent  the  bar  of  the  statute  of  limitations.^  The  practice 
in  that  State  is  to  continue  the  process  by  an  alias  or  a  pluriesj  even 
after  the  intervention  of  more  than  one  term.^ 

§  319.  In  New  York,  a  plaintiff  cannot  avail  himself  of  a  capias 
issued  to  save  the  statute,  although  the  same  was  regularly  returned, 
entered  on  a  continuance  roll,  and  the  continuances  carried  down  to 
the  time  of  the  issuing  of  the  process  on  which  the  defendant  was 
'arrested ;  unless  he  shows  that  the  process  on  which  the  arrest  was 
made  is  a  continuation  of  the  process  originally  issued,  as  that  it  is 
an  alias  or  plurieSy  &c.  The  continuation  of  the  suit  must  be  proved^ 
and  will  not  be  presumed.^ 

§  320.  In  another  case  in  New  York,  where,  to  a  plea  of  the  stat- 
ute, that  the  defendants  did  not  promise  within  six  years,  before  the 
conunencement  of  the  suit,  and  the  plaintiff  replied,  that  they  did 
promise  within  ^  years,  and  on  the  trial  of  the  cause,  proved  the 
suing  out  of  a  capias  before  the  accruing  of  the  statute,  but  failed  to 


1  Schlosser  v.  Lesher,  1  Dallas  (Penn.),  B.  411 ;  and  see  Johnron  v.  Farwell,  7 
Greenl.  (Me.),  R.  370;  Mayo  v,  Rogers,  14  East,  B.  538. 

2  Schlosser  v.  Lesher,  1  Dallas,  B.  411.  A  second  writ,  in  South  Carolina,  cannot 
be  considered  as  an  alias,  if  it  be  issued  more  than  a  year  after  the  first,  and  all  the  inter- 
mediate writs  must  be  regularly  lodged  with  the  sheriff,  and  cannot,  at  a  subsequent 
period,  be  made  out,  so  as  to  fill  up  the  intermediate  numbers,  to  prevent  the  statute. 
The  means  which  apply  to  the  English  rule  of  making  out  the  continuances  out  of 
court,  namely,  the  expense  and  inconvenience  of  purchasing  a  new  original,  the  court 
said,  did  not  apply  in  that  State,  and  a  different  practice  prevailed  in  it.  State  Bank  v. 
Baker,  3  M'Coid  (S.  C),  B.  281.  See  also,  Parker  u.  Grayson,  1  Nott  &  M'Oord 
(S.  C),  B.  173. 

s  Pennock  v.  Hart,  8  Serg.  &  Bawle  (Penn.),  B.  369. 

*  Soulden  v.  Van  BenseUaer,  3  Wend.  (N.  Y.),  B.  472.  See  also,  Beekman  v.  Sat- 
terlee,  5  Cowen  (N.  Y.),  B.  519 ;  Bank  of  Orange  Co.  v.  Knight,  14  Wend.  (N.  Y.), 
B.  83. 
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produce  the  writ  of  testatvm  capias  (or  an  authenticated  copy  thereof), 
whereon  the  defendants  were  arrested,  and  a  verdict  passed  for  tiie 
defendants,  and  such  verdict  was  approved  by  the  court;  on  amotion 
for  a  new  trial,  and  on  production  of  a  certified  copy  of  the  testatum^ 
capias^  the  verdict  was  set  aside  on  payment  of  the  costs  of  the  trial, 
and  of  all  subsequent  proceedings,  on  the  groimd,  that  without  such 
relief,  the  plaintifib  would  lose  their  debt.  K,  however,  the  defendant, 
instead  of  pleading  as  in  this  case,  that  the  cause  of  action  did  not 
accrue  within  six  years  before  the  exhibitmg  of  the  plaintiff's  bill,  and 
the  bill  or  declaration  was  not  iit  fact  filed  until  more  than  six  years 
after  the  accruing  of  the  cause  of  action,  iJien  the  plaintiff  would  have 
been  bound  to  reply  specially  the  suing  out  of  the  first  process  within 
the  six  years,  and  by  proper  continuances,  connect  it  with  the  process 
on  which  the  defendant  was  arrested.^ 

§  821.  It  was  argued,  on  another  occasion,  in  the  Supreme  Court 
of  the  State  of  New  York,  in  favor  of  a  new  trial,  that  the  plaintiff* 
failed  to  mamtain  the  issue  upon  the  statute,  on  account  of  the  lapse 
of  time  between  the  issuing  of  the  first  capias  and  the  testatmn  cor 
pias;  that  the  intermediate  time  could  not  exceed  six  years ;  that  the 
issuing  of  the  original  capias  ought  not  to  be  more  than  equivalent  to 
a  new  promise,  which  would  continue  in  force  for  six  years  only. 
That  all  the  intermediate  process  stated  by  the  continuance  roll  are 
said  to  be  a  fiction,  which  should  not  in  justice  be  allowed  to  avail 
for  more  than  six  years.  Mr.  J.  Cowen,  in  behalf  of  the  court,  said, 
"The  continuance  roll  being  produced,  it  imports  absolute  verity, 
like  any  other  record,  and  surely  cannot  be  contracted  even  by  parol, 
much  less  .by  the  assumption  that  it  is  false.  Nbn  constat  that  a  ca- 
pias may  not  have  been  regularly  continued  in  truth  during  the  whole 
time.  If  the  record  was  improperly  made  and  filed,  the  course  was 
to  move  that  it  be  set  aside  for  irregularity."  In  this  case,  seventeen 
years  elapsed  between  the  issuing  of  the  capias  and  of  the  testatum 
capias.^ 

§  322.  In  order  to  save  the  statute  on  the  ground  of  unexecuted 
process^  in  New  York,  the  plaintiff  must  reply,  that  process  was  sued 


^  Bank  of  Orange  County,  9upra, 

3  Ontario  Bank  v.  Bathbnm,  20  Wend.  (N.  Y.),  B.  291. 
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out  and  returned,  ifwn  est^  and  connect  it  by  continuances  vrifh  the 
inunediate  process,  on  which  the  defendant  was  arrested.^ 

§  823.  The  fourUi  section  of  the  statute  of  James  provides,  that, 
'^  if,  in  any  of  the  said  actions  or  suits,  judgment  be  given  for  the 
plaintiff,  and  the  same  be  reversed  by  error,  or  a  verdict  pass  for  the 
plaintaff,  and  upon  matter  alleged  in  arrest  of  judgment,  the  judgment 
be  given  against  the  plaintiff,  that  he  take  nothing  by  his  plaint,  writ, 
or  bill,"  that  in  all  such  cases,  the  plaintiff,  his  heirs,  &c.  may  com- 
mence a  new  action  from  time  to  time,  within  a  year,  and  not  after : 
And  the  same  provision  includes  outlawry  reversed.  Whenever  this 
provision  is  replied,  it  has  been  no  objection,  that  the  damages  in  the 
former  action  are  laid  at  a  different  sum,  or  that  the  vemie  was  in  a 
different  county,  if  it  be  averred,  that  both  actions  were  on  the  same 
promise,  and  for  the  same  cause  of  action ;  for  the  amount  of  damages 
need  not  be  proved,  and  actions  of  assumpsit  are  transitory.^  The 
words  of  the  section  have  been  followed  strictly;  and  the  time,  it  has 
been  held,  witiun  which  a  new  action  must  be  commenced,  is  to  be 
computed  firom  the  day  on  which  judgment  was  reversed,  and  not 
from  the  end  of  term  of  the  court.^ 

§  324.  The  plaintiff  sued  iiie  defendant,  as  administrator,  on  a 
simple  contract  debt  due  from  the  intestate,  recovered  judgment  and 
took  out  execution,  on  which  the  officer  returned  nulla  bona.  The 
plaintiff  then  sued  out  a  scire  facias  against  the  defendant,  suggesting 
waste ;  and  while  the  scire  facias  was  pending,  the  letter  of  adminis- 
tration was  adjudged  to  be  void,  and  a  new  letter  of  administration 
was  granted  to  the  defendant.  A  plea  puis  darrein  contmuance, 
alleging  the  invalidity  of  the  plaintiff's  judgment,  by  reason  of  the 
nullity  of  the  first  letter  of  administration,  was  supported  as  a  bar 


1  Baskins  v.  Wilson,  6  Cowen  (N.  Y.)>  B.  471. 

3  Ld.  Baym.  B.  434. 

^  Com.  Dig.  Action  on  the  Case  npon  Assnmpsit ;  Lawes  on  Pleading,  561 ;  Fkich 
V,  Lamb,  Cro.  Car.  294.  And  see  Drane  v.  Hedges,  1  Harr.  &  McHen.  (Md.),  B. ; 
Lynch  v.  Withers,  2  Bay  (S.  C),  118;  Irins  v,  Schooley,  8  Harrison  (N.  J.),  B.  269. 
[The  Alabama  act,  authorizing  action  to  be  commenced  within  a  year  after  a  reyersal 
of  a  previous  judgment,  applies  to  a  case  where,  by  the  action  of  the  inferior  court,  the 
cause  was  discontinued  as  to  two  of  the  defendants,  and  thus  caused  a  reversal  of  the 
judgment  as  to  the  other  defendant,  although  the  case  is  not  within  the  letter  of  the 
statute.  Givens  v.  Bobbins,  11  Ala.  156.  But  an  action  at  law  cannot  be  so  commen- 
ced after  the  dismissal  of  a  bill  in  chancery.    Boland  v,  Logan,  18  Ala.  307.] 
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to  the  scire  fadasy  and  within  a  year  after  this  decision,  but  more 
than  six  years  after  the  debt  accrued,  the  plaintiff  brought  a  new 
action  against  the  defendant.  It  was  held,  that  this  action  was  main- 
tainable, within  a  proper  construction  of  the  proviso  in  the  statute, 
namely,  that,  if  a  judgment  for  the  plaintiff  be  reversed,  by  reason 
of  error,  or  be  given  against  him  for  matter  alleged  in  arrest  of  judg- 
ment, after  a  verdict  in  his  favor,  he  may,  within  a  year,  commence 
a  new  action.^ 

§  325.  If  an  action  be  commenced  within  six  years,  and  by  the 
death  of  one  of  the  parties^  the  action  is  abatedj  ike  statute  has  been 
so  construed,  that  a  new  action  may  be  commenced,  though  the  six 
years  have  expired.^  In  such  case,  however,  the  new  action  must  be 
commenced  within  a  reasanabk  time.  In  deciding  upon  what  is  a 
reasonable  time,  the  courts  have  followed  tlie  equity  of  the  views  of 
the  legislature,  as  expressed  in  the  above-mentioned  section  of  the 
statute  of  James,  in  respect  to  the  reversal  of  judgments,  which  pre- 
scribes one  year.  "  Though,"  said  Chief  Justice  Treby,  "  the  statute 
binds  the  right  of  the  party,  and  therefore  ought  to  be  taken  strictly, 
yet  the  party  shall  be  bound  to  some  reasonable  time ;  and  a  year 
being  the  time  which  the  law  in  many  cases  adjudged  reasonable, 
therefore,  if  a  writ  be  brought  within  six  years,  althou^  it  be  discon- 
tinued by  death,  &c.,  and  the  six  years  expire,  yet  the  statute  of  lim- 
itations will  not  be  a  bar,  if  another  be  commenced  in  a  reasonable 
time ;  and  a  year  shall  be  said  to  be  a  reasonable  time."  ^    That  the 


1  Coffin  V.  Cottle,  16  Pick.  (Ma£8.),  B.  383.  [Where  the  original  trustees  of  the  Beal 
Estate  Bank  commenced  suit  on  a  claim  not  barred  by  the  statute,  and  after  the  limited 
time  had  expired,  became  nonsuit,  and  suit  was  afterwards  commenced  by  the  residuary 
trustees,  it  wais  held,  that  the  bar  of  the  statute  was  saved  by  the  first  suit.  James  v, 
Biscoe,  5  Eng.  (Ark.),  184.  But  where  an  action  was  commenced  by  A,  as  adminis- 
trator of  B,  and  continued  from  term  to  term,  and  afterwards  the  administration  was 
revoked  and  granted  to  C,  who  commenced  a  new  suit  for  the  same  cause  of  action,  it 
was  held,  that  the  latter  could  not  be  considered  the  same  action  as  the  former,  and  was 
barred.    Bennington  v.  Dinsmore,  2  Gill  (Md.),  348.] 

2  6  Com.  Dig.  344 ;  [Baker  v.  Baker,  13  B.  Mon.  (Ky.),  406]. 

*  1  Ld.  Baym.  B.  434.  [The  reasonable  time  dates  from  the  granting  of  letters  of 
administration.  Curlewis  v.  Momington,  40  Eng.  Law  &  Eq.  125.  So,  where  a  de- 
fendant pleaded  partnership,  and  the  suit  was  abated,  and  within  a  year  an^a  day  after 
the  abatement  the  plaintiff  brought  a  second  suit.  Downing  v.  Lindsey,  2  Barr  (Penn.), 
382.  But  in  a  case  somewhat  similar  in  England,  the  court  set  aside  a  nonsuit,  and 
allowed  the  plaintiff  to  amend,  to  prevent  the  operation  of  the  statute.  Crawford  v. 
Cocks,  3  Eng.  Law  &  Eq.  594.    See  also,  Came  v.  Malins,  6  id.' 568.] 
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plamtiff  is  entitled  to  a  reasonable  time  in  such  an  event,  and  that  one 
year  is  a  rensonable  time,  has  been  repeatedly  recognized  in  this 
country.  Chief  Justice  Kent  adopted  the  rule  as  above  laid  down, 
though  there  was,  he  said,  no  established  rule.^  It  would  seem,  says 
Nelson,  J.,  in  Huntington  v.  Brinckerhoflf,^  fix>m  the  paragraph  in 
Buller's  Nisi  Prius,^  that  this  equitable  construction  is  only  applicable 
where  the  plaintiff  died  before  the  expiration  of  the  six  years ;  but 
this  is  undoubtedly,  he  said,  an  error,  as  will  appear  from  the  author- 
ities. Three  of  the  judges,  he  said,  fell  into  the  same  error,  in 
Jackson  v.  Horton,^  the  point  not  being  material,  and  their  attention 
not  particularly  turned  to  it.  Kent,  Gh.  J.,  he  said,  however,  states 
the  law  in  that  case  with  accuracy. 

§  326.  If  an  executor  sue  upon  a  promissory  note  made  to  the  tes- 
tator, and  die  before  judgment,  and  six  years  from  the  original  cause 
of  action  expired,  and  his  executor  bring  a  new  aotion  in  four  years 
after  the  first  executor's  death,  it  was  held  he  was  barred.^  Upon 
Hie  death  of  an  assignee  under  the  old  bankrupt  act  of  the  United 
States,  a  right  of  action  on  a  debt  due  to  the  bankrupt,  vested  in  the 
executor  of  the  assignee ;  and  if  an  executor  in  such  case  do  not 
cause  himself  to  be  made  party  to  a  suit  brought  in  the  lifetime,  and 
in  the  name  of  the  testator,  and  pending  at  his  death,  it  is  to  be  con- 
sidered as  a  voluntary  abandonment  of  the  action,  so  as  to  exclude 
the  executor  firom  the  equity  of  the  exceptions  to  the  statute.^ 

§  327.  According  to  the  tenor  of  the  reasoning  in  the  cases  gen- 
erally, and  according  to  the  express  words  of  the  Supreme  Court  of 
the  United  States,  namely,  that  ^'  in  no  case  of  a  voluntary  abandon- 
ment of  an  action,  has  an  exception  to  the  statute  been  supported,"  ^ 
if  pending  an  action  by  a  feme  sole,  the  six  years  expire,  and  the  suit 


^  Jackson  v.  Horton,  2  Gaines  (IL  Y.),  R.  205.  And  see,  also,  Schcrmerhom  v. 
Schermerhorn,  5  Wend.  (N.  Y.),  K  513;  Huntington  v.  Brinckerhoff;  10  id.  278; 
Barker  v.  Mallard,  16  id.  572 ;  Richards  r.  Maryland  Insorance  Company,  8  Cnmch 
(U.  S.),  R.  84;  Brown  ».  Putney,  7  Wash.  (Va.),  R.  302. 

«  Huntington  u.  BrinckerhoflF,  10  Wend.  (N.  Y.),  R.  278. 

>  Page,  R.  150. 

*  Jackson  v.  Horton,  2  Gaines  (N.  Y.),  R.  205. 
^  Wilcox  V.  Hoggins,  2  Stra.  R.  907. 

*  Richards  et  al.  v.  Maryland  Ins.  Co.  8  Cranch  (U.  S.)>  B*  S4. 
7  Ibid. 
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abates  by  her  marriage,  she  would  be  excluded  from  the  equity  of 
the  exception.  It  is  stated,  however,  in  Saunders,^  that  if  an  action 
be  brought  by  a  feme  sole  within  six  years,  and  pending  the  action, 
the  six  years  expire,  and  then  she  marries,  whereby  the  suit  abates, 
it  has  been  holden,  that  she  and  her  husband  may  recently  bring  a 
new  action  within  the  equity  of  the  statute ;  though  the  second  action 
cannot  in  the  nature  of  the  thing,  be  considered  a  continuance  of  the 
former  writ.  The  annotator  (Mr.  Serjeant  Williams),  then  proceeds 
to  state,  ^'  As  where  F.,  and  E.  his  wife,  administratrix  of  J.  E.,  her 
late  husband,  brought  their  bill  in  the  King's  Bench  against  the  de- 
fendant for  money  laid  out  by  the  intestate ;  the  defendant  pleaded 
non  assumpsit  i^fraj  &c. ;  the  plaontiffii  replied  that  E.  when  a  widow, 
to  wit,  on  such  a  day,  brought  her  original  writ,  and  before  the  return 
she  married  F.,  and  they  recently  afterwards  exhibited  their  bill 
against  the  defendant,  rejoinder  that  E.  married  T.  J.,  who  was  alive 
at  the  tim%  of  issuing  the  original ;  the  plainti&  surrejoined  and  ten- 
dered an  issue ;  to  which  the  defendant  demurred ;  upon  judgment 
^ven  for  the  plaintiff  in  the  King's  Bench  without  argument,  a  writ 
of  error  was  brought  in  the  Exchequer  Chamber,  where  it  was  argued 
for  the  plaintiflb  in  error,  that  the  suit  was  abated  by  marriage,  the 
voluntary  act  of  the  party ;  that  the  statute  of  limitations  was  a  law 
of  peace  for  the  security  of  property,  and  ought  not  to  be  extended 
by  equity :  besides  a  suit  commenced  by  bill  cannot  be  continued  by 
original.  It  was  insisted  for  the  defendants  in  error,  that  the  new 
suit  was  brought  within  a  reasonable  time,  namely,  within  two  terms, 
whereas  it  has  been  holden  that  a  year  is  a  reasonable  time.  By  tiie 
court:  The  statute  has  received  a  favorable  construction;  the  suit 
was  originally  brought  within  the  six  years,  the  new  suit  within  two 
terms,  and  the  statute  does  not  bar  the  action,  it  only  takes  away  the 
remedy ;  and  the  judgment  was  affirmed."  ^  In  the  Court  of  Ap- 
peals of  South  Carolina,  Nott,  J.,  said  this  was  the  only  case  he  had 
found,  where  an  action  which  has  abated  by  the  act  of  the  pariy,  has 


1  2  Wms.  Saand.  R.  64,  h. 

3  The  learned  annotator  then  cites  Forbes  v.  Lord  Middleton,  dted  in  Mr.  Dam* 
ford's  note  (E.)  to  Karver  v,  James,  WiUes,  R.  259.  The  same  anthority  is  referred  to 
without  question  or  comment,  by  Nelson,  J.,  in  Huntington  v.  BrinckerhoiF,  supra.  Bj 
Bronson,  J.,  in  Barker  v.  Millard,  supra;  and  by  Yates,  J.,  in  Harris  v,  Dennis,  1  Serg. 
&  Rawle  (Penn.),*R.  238.  In  neither  of  the  three  cases,  however,  was  the  particolar 
question  before  the  court. 
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been  held  to  prevent  the  operation  of  the  statute.  But  if  the  real 
ground,  said  he,  was  that  the  plaintiff  w^  administratrix,  and  the 
abatement  of  the  suit  by  her  marriage  should  not  prejudice  the  estate 
on  that  account,  it  left  room  to  infer,  that  in  any  other  case  the  bar 
would  be  effectual.^ 

§  328.  But  if  an  action  be  brought  within  six  years,  and  after  the 
expiration  of  that  period  the  plaintiff  be  rwu^frnted^  the  act  of  limitar 
tions  is  a  good  plea  to  auother  action  for  the  same  cause  at  any  time. 
This  is  different  from  an  abatement  of  the  action  'by  the  death  of  one 
of  the  parties ;  for,  although  the  latter  is  in  form  a  new  action,  it  is 
in  mbstanee  but  a  continuation  of  the  old  one.  The  plaintiff,  in  this 
case,  is  in  no  default,  and  it  is  not  intended,  that  the  statute  meant  to 
bar  when  the  party  has  lost  his  trial  by  the  act  of  God,  if  the  action 
is  renewed  in  a  reasonable  time.  But  the  case  of  a  n<m8mt  is  unlike, 
for  there  the  plaintiff  has  withdrawn  from  the  trial,  either  voluntarily 
or  in  consequence  of  the  opinion  of  the  court  against  him,  and  the 
suit  commenced  afterwards,  is,  therefore,  to  all  intents  and  purposes, 
a  new  one.  And  when  the  legislature  excepted  the  cases  where  the 
plaintiff  had  obtained  a  verdict  or  a  judgment,  they  were  doubtiess 
aware,  that  actions  soq^etimes  went  off  on  a  rumsuitj  and  the  excep- 
tion not  extending  to  a  nonstdty  is  a  very  clear  indication  that  they 
thought  it  ought  not  to  be  excepted.  Besides,  it  is  in  the  power  of 
the  plaintiff  to  suffer  as  many  nonsuits  as  he  pleases,  and  by  an  arti- 
fice of  this  kind,  he  would  be  enabled  to  protract  the  trial,  until  the 
defendant  had  Ipst  his  evidence.  Thus,  in  an  action  for  work  and 
labor  done  as  a  physician,  the  defendant  pleaded  non  assumpsit  infra 
sex  annos,  and  actio  non  accrevit  infra^  &;c. ;  to  which  the  plaintiff 
replied,  that,  within  six  years  of  the  time  of  the  cause  of  actioi^,  he 
commenced  a  suit,  and  that  it  was  carried  on  till  a  certain  time,  which 


^  Barino  v,  McGee,  3  M'Ck>rd  (S.  C),  R.  452.  [But  where  an  action  was  brought 
within  the  limited  time,  bat  the  attorney,  mistaking  the  time  of  the  sitting  of  the  court, 
neglected  to  enter  it ;  it  was  held,  that  a  second  action  brought  after  the  expiration  of 
the  limited  time  was  barred.  Packard  v.  Swallow,  29  Me.  (16  Shep.),  458.  [But  if 
an  attorney  employed  to  bring  a  suit,  being  unable  to  attend  on  the  return  day,  re- 
quests another  person  to  attend  for  him,  who  on  objection  of  defendant,  is  not  allowed 
to  act,  by  reason  of  failure  to  prove  his  authority,  whereby  the  suit  fails,  it  is  not  a  case 
within  that  clause  of  the  statute  which  allows  a  new  action  to  be  brought  within  one 
year  after  the  determination  of  the  original  suit.  Spier  v.  McQueen,  1  Mann.  (Mich.), 
252.] 
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was  above  six  years  from  the  cause  of  action,  when  by  order  of  Hie 
court,  he  was  nonsuited;  .that  afterwards  he  sued  out  the  writ  in  the 
present  action,  and  that  both  said  suits  were  for  the  same  cause,  Ac. : 
the  court  held  a  demurrer  to  this  replication  to  be  good,  and  had 
judgment  entered  for  the  defendant.^  Where  an  action  was  brou^t 
before  the  expiration  of  the  time  limited,  and  there  were  continuances 
over  until  after  that  time,  and  then  the  plaintLff  was  nonsuited ;  it  was 
held  upon  a  second  action  brought,  that  he  was  barred ;  and  this  ac- 
cordmg  botii  to  the  letter  and  tiie  spirit  of  the  statute,  and  to  the  uni- 
form tenor  of  the  decisions.^ 

§  329.  It  has  been  held,  that  if  a  man  sue  in  chancery,  and  pend- 


^  HarriB  v,  Dennis,  1  Serg.  &  Kawle  (Penn.),  R.  236. 

^  Barino  v.  McGee,  3  M'Cord  (S.  C),  R.  452.  If  judgment  be  arrested  or  reyersed 
for  error,  the  plaintiff  has  one  year  thereafter  within  which  he  may  commence  a  soit ; 
but  there  is  no  such  saving  in  case  of  nonsuit.  Ivins  v.  Schooley,  3  Harrison  (N.  J.), 
R.  269 ;  and  see  Richards  v.  Maryland  Ins.  Co.  8  Cranch  (U.  S.),  R.  84.  [On  the  10th 
of  April,  1847,  the  plaintiff  commenced  an  action  on  a  note  dated  July  24tfa,  1841 .  The 
defendant  pleaded  a  discharge  onder  the  insolvent  laws.  Plaintiff,  on  motion  of  the 
defendant,  was  required  to  specify  the  grounds  upon  which  ht  should  impeach  the  valid- 
ity of  the  dischaige,  which  he  accordingly  did.  The  case  was  continued  from  term  to 
term,  and  at  the  trial  the  court  refused  to  allow  the  plaintiff  to  give  evidence  of  any  facts 
not  specified  in  his  reasons  for  avoiding  the  dischaige,  whereupon  the  plaintiff  became 
nonsuit ;  and  on  the  19th  of  August,  1849,  brought  another  action  upon  the  same  note. 
Held,  that  the  second  action  was  barred.  Swan  v.  Littlefield,  6  Cush.  (Mass.),  417.  In 
Crawford  v.  Cocks,  cited  ante,  §  325,  note,  a  nonsuit  was  taken  off,  and  the  plaintiff 
allowed  to  amend  to  avoid  the  operation  of  the  statute.  To  a  plea  of  the  statute  in  an 
action  on  an  official  bond,  a  former  suit,  in  which  there  was  a  nonsuit  cannot  be  replied. 
State  V.  Hawkins,  6  Ired.  (N.  C),  428.  The  statute  in  North  Carolina  is  held  to  apply 
to  cases  where  there  has  been  a  nonsuit  as  weU  as  where  there  has  been  a  verdict,  which 
has  been  set  aside,  although  the  case  of  a  nonsvit  is  not  mentioned.  Long  v.  OrreU,  13 
Ired.  }23.  And  in  Ohio,  although  the  statute  does  not  give  an  executor  specifically 
the  right  to  commence  a  new  action  after  a  nonsuit,  the  statute  having  expired,  yet  it  is 
held  to  be  within  the  equity  of  the  statute.  Haymaker  v.  Haymaker,  4  Oliio  (y.  s.), 
272.  The  proviso  that  the  plaintiff  may  commence  a  new  action  within  a  year  after 
suffering  a  nonsuit,  means  that  the  plaintiff  must  be  the  same,  and  the  cause  of  action^ 
but  the  defendant  may  be  difierent.  Williams  o.  Council,  4  Jones,  Law  (N.  C),  206. 
A  nonsuit  entered  upon  failure  of  the  plaintiff  to  appear  when  called,  is  not  an  aban- 
donment of  the  suit  within  the  meaning  of  the  statute.  Devalcourt  v.  Dillon,  12  La. 
Ann.  672.  The  dismissal  of  an  action  duly  commenced  within  the  period  of  limita- 
tion, because  of  an  accidental  omission  of  the  clerk  to  enter  it  seasonably  on  the  docket, 
is  a  defeat  of  the  action  for  matter  of  form  within  Rev.  Stat  ch.  120,  §  11.  Allen  v. 
Sawtelle,  7  Gray  (Mass.),  165.  And  so  is  a  dismissal,  for  want  of  jurisdiction,  in  case 
of  a  trustee  process  brought  in  the  wrong  county.  Woods  t;.  Houghton,  1  Gray  (Mass.), 
580.  But  in  Maine  it  is  held  that  wrong  venue  is  not  matter  of  form.  3  Heath  (38 
Me.),  217.] 
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ing  the  suit  there,  the  statute  attaches  on  his  demand,  and  his  bill  is 
afterwards  dismissed,  as  being  a  matter  properly  determinable  at  law, 
the  right  of  action  will  be  preserved.  Lord  Chancellor  King  said, 
that,  in  such  a  case,  he  would  take  care  to  preserve  the  plaintiff's 
right,  and  would  not  suffer  the  statute  to  be  pleaded,  in  bar  to  his  de- 
mand.^ But  in  a  subsequent  case,  where  a  bill  had  been  depending 
in  chancery  for  six  years,  Ix)rd  Hardwicke  held,  that  the  bill  was  not 
such  a  demand  as  to  take  the  debt  out  of  the  statute.^  So  in  Vir- 
ginia, it  has  been  held,  that  if  a  biU  in  chancery  be  dismissed,  on  the 
ground  that  the  plaintiff's  claim  is  exclusively  cognizable  at  law,  the 
pendency  of  such  suit  in  chancery  cannot  be  pleaded  to  prevent  the 
limitation  from  being  a  bar  to  his  subsequent  recovery  at  law.^  In 
the  State  of  New  York,  previous  to  the  revised  statutes,  the  time 
that  the  holder  of  a  note  was  stayed  by  an  injunction  from  chancery 
from  prosecuting  the  same,  could  not  be  repUed  in  bar  of  a  plea  of 
the  statute  of  limitations,  and  no  case,  the  court  said,  by  Bronson,  J., 
had  they  met  with  where  it  was  held,  that  an  injunction  out  of  chan- 
cery would  suspend  the  running  of  the  statute.  The  remedy  of  a 
party  stayed,  previous  to  the  revision,  was  by  application  to  chancery 
to  restrain  the  defendant  from  pleading  the  statute.^ 

§  830.  In  the  court  of  chancery,  previous  to  the  statute  of  4 
Aime,  c.  16,  §  22,  it  was  not  necessary  to  file  the  complainant's  bill 
before  the  issuing  and  service  of  the  subpoena,  to  appear  and  answer ; 
it  being  sufficient,  if  the  bill  was  afterwards  filed ;  the  suit,  as  against 
the  defendant  himself,  was  then  considered  as  commenced  from  the 
teste  of  the  subpoena,  as  in  suits  at  law  commenced  by  ori^nal  writs.^ 
At  the  present  day,  the  filing  of  a  bill  and  taking  out  the  subpoena, 
and  making  a  bond,  fide  attempt  to  serve  it,  is  the  commencement  of  a 
suit  in  equity  as  against  the  defendant  himself,  so  as  to  prevent  the 
operation  of  the  statute,  if  the  suit  be  afterwards  prosecuted  with  due 


1  1  Vera.  R.  74. 

s  1  Atk.  R.  1.    See  id.  232. 

*  Gray  v.  Benyman,  2  Mnnf.  (Ya.),  R.  181.  See  also,  Ex  parte  Hawks,  1  ChereB 
(S.  C),  £q.  R.  203. 

*  Barker  r.  Millaid,  16  Wend.  (N.  Y.),  R.  672. 

^  Hayden  v.  Bncklin,  9  Paige  (N.  Y.),  Ch.  R.  512.  That  such  was  the  decision  of 
Lozd  Nottingham,  was  cited  Pigott  t;.  Nowen,  3  Swanst.  R.  530,  copied  hj  the  reporter 
from  Lord  Nottingham's  notes. 
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diligence.^  Bat  an  amended  bill  maldng  new  parties,  has  no  relation 
to  the  commencement  of  the  suit,  for  the  purposes  of  the  statute,  and 
the  statute  will  avail  them  at  the  period  when  they  are  made  defend- 
ants. Until  the  defendants  are  made  parties  to  the  bill,  the  suit  can- 
not be  considered  as  having  been  commenced  against  them.  It  would, 
say  the  Supreme  Court  of  the  United  States,  "  be  a  novel  and  unjust 
principle  to  make  the  defendants  responsible  for  a  proceeding  of  which 
they  had  no  notice,  and  when  a  final  decree  in  the  case  could  not 
have  prejudiced  their  rights."  ^ 

§  331.  But  a  bill  filed  by  one  creditor,  as  plaintiff,  in  behalf  of 
himself  and  others,  will  prevent  the  statute  fit^m  running  against  any 
of  the  creditors,  who  came  in  under  the  decree.  Every  creditor  has, 
after  the  filing  of  a  bill,  an  inchoate  interest  in  the  suit  to  the  extent 
of  its  being  considered  as  a  demand,  and  to  prevent  his  being  shut 
out,  because  the  plaintiff  has  not  obtained  a  decree  within  tiie  six 
years.^ 

§  332.  In  Stafford  v.  Bryan,*  in  the  New  York  Court  of  Chan- 
cery, the  suit  was  not  commenced  until  nearly  eight  years  after  the 
acknowledgment  and  promise ;  and  although  the  complainant  commen- 
ced two  suits  in  the  Supreme  Court  in  the  mean  time,  one  of  which 
was  discontinued,  and  in  the  other  he  was  nonsuited  because  he  could 
not  then  prove  sufficient  to  take  the  case  out  of  the  statute ;  it  was 
held  by  the  chancellor  that  neither  of  those  suits  could  avail  any  thing. 


1  Hayden  v.  Bucklin,  supra;  Webb  v.  Pell,  1  Paige  (N.  Y.),  Ch.  R.  564.  [And  the 
filing  of  the  bill  is  the  commencement  of  the  action,  although  the  subpoena  be  not  taken 
out  till  the  limitation  has  expired.  Morris  v.  Ellis,  7  Jur.  413.  See  also,  Pnrcell  v. 
Blannerhflsset,  3  J.  &  L.  24.  Where  a  bill  was  filed  in  1819,  and  the  plamtiff  having 
died  in  1825,  a  bill  of  roviror  was  filed  in  1828,  and  the  defendant,  continuing  absent, 
and  no  appearance  being  entered,  and  one  of  the  defendants  having  died  in  1835,  a  bill 
of  revivor  was  filed  in  1838,  and  the  remaining  defendant  being  still  out  of  the  jurisdic- 
tion of  the  court,  service  of  the  subposna  was  then  effected  under  2  Will.  4,  c.  83 : — It 
was  held,  that  the  bill  of  1828  prevented  the  bar  of  the  statute,  with  an  intimation  that 
the  bill  of  1819  would  have  done  the  same.    Foster  v.  Thompson,  2  Con.  &  L.  568.] 

2  Miller  v,  M'lntyre,  6  Peters  (U.  S.),  R.  61.  [If  during  the  pendency  of  a  suit  in 
cluuK^ry,  any  new  matter  or  claim  is  set  up  by  the  complainant,  the  defendant  may  insist 
upon  the  benefit  of  the  statute  until  the  time  when  the  new  claim  is  presented.  Dudley 
V.  Price,  10  B.  Mon.  (Ky.),  84.  Even  though  founded  upon  papers  previously  made 
exhibits  in  the  ease.    Christmas  v,  Mitchell,  3  Ired.  (N.  C),  Ch.  535.] 

s  Stemdale  i;.  Hankinson,  1  Simon,  Ch.  R.  393 ;  and  2  Con.  £ng.  Ch.  R.  197. 
*  Stafford  v,  Bryan,  1  Paige  (N.  Y.),  Ch.  R,  239. 
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CHAPTER   XXIX. 

OF  KEAL  PROPERTY  AND  THE  LIMITATION  OF  REAL  ACTIONS. 

§  333.  No  code  or  system  of  jurisprudence  has  ever  prescribed  a 
title  to  property  in  land,  which  more  evidently  foreshows  a  highly 
civilized  condition  of  society,  than  that  established  by  the  municipal 
law  throughout  this  country.  The  possession  of  the  land-owner  by  the 
local  law  of  every  State  is,  at  least  to  every  intent  and  purpose,  as 
near  to  being  allodial  as  was  that  of  the  Roman  landholder  under  the 
jurisprudence  of  Justinian.  All  understand  that  the  term  "  allodial " 
is  used  to  denote  property  in  land  absque  aliquo  inde  reddendo^  or  of 
undivided  dominion;  and  that  it  is  thus  essentially  distinguishable 
from  the  term  tenure^  which  is  significant  of  an  estate  retained  by  a 
superior.^  The  peculiar  qualities  of  allodial  land  are  alienation  at  the 
will  of  the  owner,  availableness  as  security  for  the  performance  of 
private  contracts,  liability  to  be  taken  and  sold  by  creditors  in  extin- 
guishment of  tiieir  claims  against  dishonest,  contumacious,  or  bank- 
rupt debtors,  and  in  short,  fitness  to  meet  both  the  natural  wants  of 
individuals,  and  the  exigencies  of  society.^  Between  these  concom- 
itants of  land-titie,  and  those  of  the  land-title  introduced  into  south- 
em  and  western  Europe  by  the  barbarians  of  the  north,  who  subverted 
the  empire  of  Rome,  there  was  nothing  consentaneous.  The  latter 
were  those  of  dependency,  vassalage,  and  prohibition.  The  right  of 
the  feudal  possessor,  of  whatever  grade,  consisted  llone  in  the  usu- 
fruct, or  profits  yielded  by  the  land,  either  in  a  state  of  nature,  or 
under  a  state  of  rude  and  immethodical  cultivation.  The  superior 
right,  the  ju%  proprietatiSy  or  (according  to  the  expression  used  by 
the  early  English  lawyers),  the  feodum  dominansj  or  (according  to 


1  The  Roman  land-owner  did  not  hold  of  any  superior.  This  possession  was  per- 
fectly allodial,  and  wholly  independent;  and  tenures  were  equally  strangers  to  the  Eng- 
lish before  the  feudal  policy  was  introduced.    1  Brown's  Civil  Law,  Ch.  HI. 

a  3  Kent's  Com.  497. 
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that  used  by  modem  iJtwyers),  the  fee^  remained  in  tiie  lord,  or  prin- 
cipal military  conqueror,  from  whom  the  limited  and  incumbered 
right  was  in  the  outset  derived.  Such  a  project  of  the  law  of  landed 
property  formed  by  degrees,  after  the  Norman  conquest,  an  anomalous 
complexedness  in  the  English  law  in  respect  both  to  titles  to  possession 
of,  and  property  in,  land,  and  the  judicial  methods  of  enforcing  them.  * 
The  existence  of  the  latter,  after  having  been  lingeringly  prolonged 
in  the  country  of  their  nativity,  for  a  very  considerable  period,  has, 
within  a  few  years,  received  a  decisive  and  fatal  blow.  And  yet  (the 
fact  is  strange,  if  not  incomprehensible)  those  relics  of  a  barbarous 
age  still  give  a  feudal  aspect  to  the  otherwise  sightly  and  striking 
fabric  of  American  jurisprudence.^  No  lawyer,  it  is  presumed,  is 
disposed  to  detract  from  the  intrinsic  merit  discoverable  in  the  piles  of 
learning  which  have  accumulated  upon  the  feudal  constitution,  or  will 
cease  to  admire  the  dignity  and  proportion,,  under  which  attractive 
qualities  it  has  been  exhibited  by  the  illuminations  of  Feame,  Hai^ 
grave,  Blackstone,  and  other  fixed  and  inextinguishable  ^^  gladsome 
lights  "  in  English  jurisprudence.  But  (and  more  especially  is  it  so 
in  our  country)  new  social  exigencies,  different  interests,  and  an 
entire  revolution  in  public  sentiment,  it  is  to  be  supposed,  would 
render  a  continued  adherence  to  judicial  forms,  proceeding  from  such 
a  source,  offensive,  as  well  as  incongruous  and  disadvantageous.  Cer- 
tainly, an  overweening  respect  for  them,  in  those  whose  condition 
enables  them  to  exert  control  or  influence  over  legislation,  conflicts 
with  the  obvious  maxims  of  prudential  civil  administration ;  and  is  not 
justified,  even  by  the  policy  (social  necessity)  upon  which  tiie  ancient 
feudal  framework  itself  was  reared  upon  the  dispersed  fragments  of 
Roman  civilization. 

§  384.  Without  stopping  to  inquire,  how  it  was  originally  with  the 
Saxon  government  and  civil  policy  in  England,  it  is.  not  questioned 
that  the  feudal  system,  in  the  rigid,  military  form,  characteristic  of 
Normandy,  was,  in  less  than  a  quarter  of  a  century  from  the  conquest, 
firmly  established  throughout  England,  after  the  example  of  the 
French,  who  had  before,  but  more  gradually,  surrendered  all  their 
allodial  lands  into  the  hands  of  the  king,  who  returned  them  to  the 


1  See  Inman  v,  Barnes,  2  (jallifl.  (Cir.  Co.),  R.  313;  Bamet  v.  Ihrie,  17  Seig.  & 
Bawle  (Penn.),  B.  174. 
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owners  as  a  beneficium  or  feud.  Hence,  the  maxim  of  the  Anglo- 
Norman  law,  that  the  king  is  the  lord  paramount  and  supreme  propri- 
etor of  all  the  lands  in  the  kingdom,  and  is  not  bound  by  services  to 
any  superior.^  But,  although  such  has  ever  been  acknowledged  as 
the  fundamental  jlrinciple  of  the  English  law  of  real  property  ever 
since  the  conquest,  it  has  now  become  more  of  a  fiction  than  a  positive 
inconvenience ;  so  that  real  estates  are  now  held  in  England  by  a  title 
free  and  unconditional,  and  essentially  allodial.  It  was  not,  however, 
until  the  abolition  of  military  tenures,  in  the  reign  of  Charles  11., 
that  the  feudal  relation  of  lord  and  tenant  entirely  ceased  to  exist ; 
and,  consequentiy,  the  reported  causes  in  the  Courts,  from  the  Year 
Books  (which  are  redundant  with  writs  and  pleadings  in  real  actions) 
down  to  the  period  of  the  Restoration,  are,  to  the  student,  more  curi- 
ous as  historic  memorials  (like  cumbersome  ancient  armor)  than  in 
fact  use&l.  Among  the  reasons  which  have  been  assigned,  by  the 
learned  and  venerable  commentator  on  American  law,  why  a  very 
large  proportion  of  the  matter  contained  in  the  old  reporters,  prior  to 
the  English  revolution,  is  now  ^'  cast  into  the  shade,''  is  the  disuse  of 
the  subtleties  of  special  pleading,  and  of  real  actions.^ 

§  335.  Rules  and  maxims  of  the  law  of  real  property  in  England, 
which  were  once  suitable  and  rational,  have  been  appealed  to  and 
maintained,  since  the  Restoration,  to  an  extent  beyond  what  is  justi- 
fied by  the  modem  state  of  society,  and  the  changes  in  the  modifica- 
tions of  property.  Many  abuses  have  been  corrected,  and  many 
improvements  have  been  introduced  by  the  judges.  Statutes  have 
also  been  passed  on  the  spur  of  the  occasion,  yet  with  but  slight  re- 
gard to  harmony.  In  the  time  of  the  Commonwealth,  a  commission 
was  appointed  to  consider  of  legal  reforms,  over  which  Sir  Matthew 


^  The  king,  however,  cannot  grant  an  allodial  title,  or  giant  land  to  which  the  reser- 
vation of  tenure  is  not  annexed,  even  by  the  express  words  of  absque  aUquo  inde  red- 
dendo,   VITright  on  Tcflures. 

2  1  Kent,  Comm.  487.  **  There  is  snch  a  mass  of  intricate  and  obsolete  law  in  ail 
the  old  reporters,  including  even  Plowden,  Coke,  and  Sanndeis,  as  renders  it  eminently 
nnadvisable  for  the  student  to  attempt  a  continuous  perusal  of  them."  Warren's  Law 
Stud.  840.  "  There  is  something  proverbially  reptdsive  in  the  form  and  structure  of 
our  early  reports ;  which,  to  say  nothing  of  their  dreary  black-letter,  Norman  French, 
dog  Latin,  are  stuflfed  with  all  manner  of  obscure  and  ridiculous  pedantries,  scholastic 
as  well  as  logical,  involving  the  simplest  points  in  endless  circumlocutions,  and  useless 
subtleties."    Ibid. 
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Hale  presided,  and  of  -which  several  other  very  eminent  lawyers  were 
members ;  but  their  labors  were  frustrated  by  the  disordered  state  of 
the  times :  so  that,  from  the  reign  of  Edward  I.  till  the  issuing  of  the 
commission  in  the  ninth  year  of  the  reign  of  George  lY.,  there  has 
been  no  general  revision  of  the  English  law.  Th6  incidents  of  niili* 
tary  tenure  thus  continued  to  be  referred  to  in  judicial  argument, 
although  long  before  abolished ;  and  the  manifest  intention  of  parties 
to  a  deed  continued  liable  to  be  defeated,  because  it  was  supposed,  in 
law,  that  there  must  always  be  a  tenant  seized  of  the  freehold  to 
attend  the  lord's  court,  and  to  defend  any  real  action  that  might  be 
brought  by  an  adverse  claimant.  Thus,  too,  much  perplexity  and 
confusion  have  been  occasioned  by  the  entire  want  of  system  in  the 
various  periods  of  limitation,  and  the  incongruous  variety  of  remedies 
allowed  for  the  recovery  of  real  property.^ 

§  336.  The  time  at  length  arrived  when  the  astounding  number  of 
real  actions,  and  actions  pertaining  to  the  realty,  enrolled  in  tiie 
annals  of  English  jurisprudence,  with  the  exception  of  a  petty  rem- 
nant, was,  at  a  single  blow,  annihilated.  Not  longer  since  than  the 
reign  of  William  IV.  (by  tiie  statute  of  3  and  4  WiU.  IV.  c.  27), 
all  real  and  mixed  actions,  with  the  exception  of  the  writ  of  right  of 
dower,  or  the  writ  of  dower,  unde  nihil  habet^  qua/re  impedit^  and 
ejectment,  were  utterly  abolished;^  and,  by  the  same  statute,  the 
right  and  title  of  the  real  owner  of  land  are  extinguished,  and  in 
effect  transferred  to  the  person  whose  possession  is  a  bar  to  the  rem- 
edy, at  the  end  of  twenty  years,  under  the  statute  of  21  James  I.  c. 
16.^  Thus,  in  the  congratulatory  language,  and  somewhat  rapturous 
mode  of  expression,  of  a  late  English  author,  ^^  The  ^  blessed  amend- 
ing hand,'  to  adopt  the  language  of  the  famous  Edmund  Plowden,  has 
grasped,  as  it  were,  the  very  heart-strings  of  the  law.  The  statute 
for  the  limitations  of  actions,  &c.  (3  and  4  Will.  IV.  c.  27,  s.  36), 


^  Report  of  Real  Property  Commissioners.  * 

^  The  aetion  of  qwxre  impedii  is  brought  bj  a  person  complaining  tJiat  he  has  been 
improperly  deprived  of  ecclesiastical  patronage, — an  action  now  of  rare  occorrenoe  in 
England,  there  having  been  but  seven  cases  in  which  it  was  brought  for  the  last  fourteen 
years.    Warren's  Law  Studies,  262. 

^  See  ante,  pp.  12, 13, 14.  And  section  xxxvi.  of  the  statute  referred  to,  in  Appen- 
dix, p.  xiv. 

*■  See  071^^^  ^  5.  And  section  xxxiv.  of  the  statute  referred  to,  in  Appendix,  p.  xiv. ; 
and  Incorporated  Society  v,  Richards,  1  Dm.  &  Warr.  Ch.  R.  258. 
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has  swept  away — shade  of  Fitzherbert !  —  indiscriminately,  between 
fifty  and  sixty  species  of  actions  —  a  most  fertile  source  of  diflSculty 
and  confusion  to  the  reader  of  our  ancient  laws  —  leaving  only  six, 
or,  at  the  most,  mne  (including  the  three  real  and  mixed)  forms  of 
action  now  known  or  used  in  the  common  laV."  ^ 

§  387.  The  establishment  of  a  limitation  of  twenty  years,  and  the 
aboUtion  of  real  actions,  was  recommended  by  the  English  real  prop- 
erty commissioners,  as  tencUng  "  greatly  to  diminish  litigation,  and 
saving  the  owners  of  real  property  from  much  vexation  and  expense 
to  which  they  are  at  present  exposed,  sometimes  in  defending  their 
possession,  and  still  more  frequently  when  they  attempt  alienation." 
By  the  alteration  they  propose,  say  they,  "the  practical,  eflScient 
remedy  for  recovering  possession,  would  not  be  impaired."  Before 
they  ventured,, however,  they  state,  to  reconmiend  so  important  a 
measure  as  the  entire  abolition  of  real  actions,  they  made  diligent 
inquiry  into  the  practical  operation  of  this  system  of  law,  and,  from 
the  result,  they  conclude,  that  "  it  wovld  have  been  beneficial  to  the 
community  if  real  actions  had  been  abolished  from  the  time  when  the 
modem  action  of  efectment  was  devised^  Many  real  actions  have 
been  brought  in  England,  within  the  last  one  hundred  years,  after  the 
remedy  by  ejectment  was  barred ;  but  the  commissioners  could  not 
learn  that  more  than  one  or  two  had  succeeded ;  that  "  they  have 
generally  originated  in  schemes  of  unprincipled  practitioners  of  the 
law,  to  defraud  persons  in  a  low  condition  of  life  of  their  substance, 
under  pretence  of  recovering  for  them  large  estates,  to  which  they 
had  no  color  of  title." 

§  388.  In  the  English  colonies  in  America,  land  was  considered  as 
partaking,  much  more  than  in  England,  of  the  nature  of  commercial 
property ;  and  the  title  to  lands,  in  this  country,  has  ever  been  essen- 
tially allodial.^  In  the  State  of  Maryland,  before  the  year  1732,  it 
was  true,  as  a  general  rule,  that  the  lands  were  no  otherwise  liable  to 


1  Warren's  Law  Studies,  24.  "  We  will  conclude,"  says  Lord  Coke,  in  closing  his 
Institntes,  "  with  the  aphorism  of  that  lawyer  and  sage  of  the  law  (which  we  have  heard 
hira  often  say),  'Blessed  he  the  amending  hand.**'  Lord  Coke's  Fonrth  Inst.  Epsil. 
Warren's  note. 

^  Coombs  r.  Jordan,  3  Bhmd  (Md.),  Ch.  R.  302,  which  refers  to  Attorney-General  v. 
Stewart,  2  Meriy.  Ch.  R.  153. 

29» 
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be  taken  or  extended,  in  satisfaction  of  debts,  than  according  to  the 
law  of  England ;  and,  prior  to  that  time,  there  are  many  instances  in 
which  lands  were  so  extended  by  elegit,  Sut  the  peculiar  circum- 
stances of  the  province,  the  scarcity  of  money,  and  the  small  pro- 
portion of  personal  to  real  estate,  seem  to  have  ^ven  rise  to  a  wish, 
among  the  people,  that  land  should,  in  some  way,  be  made  entirely 
subject  to  be  seized  and  sold  for  the  satisfaction  of  debts.  This  gen- 
eral disposition  is  indicated  by  some  principles  peculiar  to  the  law  of 
Maryland,  in  relation  to  imperfect  legal  titles,  to  equitable  interests  in 
land,  and  to  the  real  estates  of  deceased  debtors,  which  were  estab^ 
lished  as  a  part  of  the  Maryland  code  antecedent  to  that  period.^ 
The  tenure  prescribed  in  all  the  old  colonial  charters  or  patents  was 
free  and  common  socage,  and  even  that  does  not  exist  in  some  of  the 
United  States ;  and,  if  it  can  be  said  to  exist  anywhere  in  this  country, 
it  is  only  in  theory,  as  it  partakes  of  the  essential  qualities  of  allodial 
estates.^  An  estate  in  fee-simple,  in  the  United  States,  now  simply 
means  an  estate  of  inheritance ;  and  whether  a  person  holds  his  land 
in  pure  allodium^  or  has  an  absolute  estate  in  fee-simple,  is  considered 
perfectly  immaterial ;  for  his  title  is  virtually,  and  for  every  essential 
purpose,  the  same.^  Under  the  New  York  statute  of  1787,  the  notion 
of  realty,  in  the  technical  sense  of  the  feudal  law,  was  entirely  ex- 
ploded; "unless,"  says  the  author  of  Commentaries  on  American 
Law,*  "  it  may  be  supposed  to  be  lurking  in  the  general  declaration, 
that  the  people  of  the  State,  in  their  right  of  sovereignty,  are  deemed 
to  possess  the  original  and  ultimate  property  in  and  to  all  lands  within 
the  jurisdiction  of  the  State."  "  And  thus,"  adds  the  same  learned 
writer,  "by  one  of  those  singular  revolutions  incident  to  human 
affairs,  allodial  estates,  once  universal  in  Europe,  and  then  almost 


1  See  opinion  of  the  Court  in  Coombs  v,  Jordan,  3  Bland  (Md.),  Ch.  R.  303.  The 
obligations  of  feudal  tenure  are  not  recognized  by  the  earliest  laws  of  Massachusetts. 
From  the  discretion  vested  in  the  courts,  it  was  some  time  before  the  law  of  descents 
was  settled  with  precision ;  and  &o  law  which  gare  a  double  portion  to  the  oldest  son 
was  not  repealed  till  1789.  The  first  legal  tribunals  of  the  country  were  formed  upon 
a  plan  of  almost  patriarchal  simplicity ;  the  legislative  and  judicial  functions  being  gen- 
erally united  in  the  same  persons ;  and  theyom»  of  judicial  proceedings  were,  for  a  con- 
siderable time,  but  little  known  or  regarded.    See  Steams  on  Real  Actions,  61. 

2  1  Story's  Com.  on  the  Const.,  in  which  the  substance  of  them  is  stated.  Socage  is 
a  tenure  of  land  by  certain  services  in  husbandry,  and  not  knight's  service. 

8  3  Kent's  Com.  513. 
*  Ibid. 
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tmiversally  exchanged  for  feudal  tenures,  have  now,  after  the  lapse  of 
many  centuries,  regained  their  primitive  estimation  in  the  minds  of 
freemen."^  •  • 

§  339.  Yet,  to  this  day,  in  the  United  States,  although  "  the  inso- 
lent right  of  primogeniture,"  as  Gibbon  calls  it,  has  been  very  gener- 
ally abolished,  together  with  the  preference  pven  to  males  in  titles, 
by  descent,  we  remain,  in  respect  to  the  remedies  attached  to  the 
feudal  system,  tenacious  of  its  vestiges.  It  is,  indeed,  "  a  sort  of 
anomaly  in  the  history  of  jurisprudence."  ^  By  the  revised  statutes 
of  New  York,  however,  real  actions  have  been  abolished,  and  the 
action  of  ejectment  retained,  without  any  of  its  ancient  fictions,^  and 
extended  to  all  cases,  in  which  a  person  is  entitled  to  recover  an 
estate  in  any  land,  in  fee,  or  for  life,  either  as  heir,  devisee  or  pur- 
chaser ;  and  by  those  of  Massachusetts  *  and  Maine,^  all  writs  of  right 
and  of  formedon,  and  all  writs  of  entry,  with  the  exception  of  those 
on  demandant's  own  seisin,  have  been  abolished.  The  commissioners 
on  the  civil  code  of  Pennsylvania,  in  1835,  were  of  opinion,  that  the 
action  of  ejectment  might  be  modified,  so  as  to  be  resorted  to  as  a 
substitute  for  the  greater  part  at  least,  of  real  actions ;  ^  but  they 
are,  nevertheless,  retained  as  part  of  the  law  of  that  State,  though 
the  action  of  ejectment  is  the  only  one  in  common  use.^  A  writ  of 
entry,  9ur  disseisinj  &c.,  may  be  maintained  in  Pennsylvania,  though 
the  action  is  not  encouraged  in  cases  where  an  ejectment  will  answer 
as  a  complete  remedy.^  The  writ  of  right  and  possessory  real  actions 
in  Virginia,  were  put  under  statutory  limitations,  as  late  as  the  year 
1830 ;  *  and  as  late  as  the  year  1834,  there  was  a  decision  in  an  ac- 
tion o{ formedon  in  remainder  in  New  Hampshire,  in  which  a  common 
recovery y  levied  in  1819  (the  defence  to  the  action),  was  learnedly 
discussed.^^    The  writ  of  right  was  retained  by  the  territorial  law  of 

1  3  Kent's  Com.  5ia.    And  see  ComeU  v.  Lambs,  2  Cow.  {N,  T.),  R.  612. 

^  4  Kent's  Com.  71,  note. 

»  2  New  York  Rev.  Stat.  303,  332,  343. 

*  Mass.  Rey.  Stat  port  3,  ch.  101,  tit  3,  §  51. 
5  Maine  Rey.  Stat.  ch.  145,  tit.  10,  §  1. 

*  Report  of  Commissioners  on  Ciy.  Code  of  Pennsylvania,  58,  59,  cited  in  note  in  4 
Kent's  Com.  71. 

7  Barnet  v,  Ihrie,  17  Sei^.  &  Rawle  (Penn.),  R.  174 ;  and  8.  c.  1  Rawie,  R.  44. 

8  Witherow  v.  Keller,  11  Serg.  &  Rawle  (Penn.),  R.  271. 

*  See  Appendix,  p.  Ixxxi. 

10  Frost  V.  Cloatman,  7  N.  Hamp.  R.  9. 
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Michigan,  and  the  writ  of  disseisin  by  statute  in  Indiana.^  Real 
actions  may  be  considered  in  force  in  all  those  States,  which  were 
colonies,  as  a  pftrf  of  the  common  law,  unless  they  have  been  ex- 
pressly abolished,  although  if  a  statute  expressly  declares,  that  twenty 
years'  possession  wiU  give  a  title,  real  actions  must  be  brought  within 
that  time.  Actions  of  formedon  were  held  to  be  within  the  statute  of 
twenty  years'  possession  of  Rhode  Island  of  1766.^  The  action  which 
has  been,  and  is,  most  commonly  used  in  Rhode  Island,  for  the  re- 
covery of  real  property,  is  trespass  and  ejectment  (a  simple  proceed- 
ing), which,  by  the  late  revision  of  the  statutes  of  that  State,  is  limr 
ited  to  four  years ;  the  claimant  being  thus  left,  at  the  end  of  that 
period,  to  his  remedy  at  common  law.* 

§  340.  Still  it  must  be  agreed,  that,  in  those  States  where  real 
actions  have  been  continued  in  practice  (stripped,  as  they  have  been, 
of  the  cumbrous  appendages  of  essoins^  protections^  aid-prayers^ 
vouchers^  and  parol  demurrers^  which  made  them  intolerable  in  their 
native  country),  they  have  been  judiciously  adapted  to  the  advance- 
ment of  justice  and  to  the  correct  decision  of  questions  of  title  to 
real  property.*  More  especially  has  such  been  the  case  in  Massachu- 
setts. The  action  of  ejectment  has  never  been  at  all  in  use  in  Massa- 
chusetts, for  tiie  trial  of  titles,  and  the  law  commissioners,  who 
reported  the  late  revised  statutes,  did  not  propose  to  require  it.  They 
proposed  to  retain  the  writ  of  entry ^  which  had  been  commonly  used, 
as  being  simple  and  convenient,  and  much  more  effectual  than  eject- 
ment. In  the  writ  of  entry  which  they  proposed,  the  claimant  alleges 
that  he  was  seized  of  the  premises  within  twenty  years,  and  has  been 
disseised  by  the  tenant ;  if  so,  he  now  has  a  right  of  entry,  and  upon 
the  general  issue  this  is  substantially  the  question  to  be  tried,  which 
is  precisely  the  same  as  upon  the  general  issue  in  ejectment.^  It 
appears,  therefore,  that  this  writ  of  entry  is  adapted  to  try  the  same 
title,  and  substantially  in  the  same  manner  as  is  done  in  the  action  of 
ejectment,  and  in  a  form  more  simple  and  convenient.  But  the  prin- 
cipal ground  of  preference  is  stated  to  be,  that  the  writ  of  entry  is  a 


1  Rev.  Stat.  Indiana,  1838. 

'  Inmon  v.  Bamefl,  2  Gall.  (Cir.  Co.),  B.  315 ;  and  see  Inglis  v.  Sailor's  Snug  Har- 
bor, 5  Peters  (U.  S.),  R.  187 ;  and  Bamet  t;.  Ihrie,  m]pra, 
8  See  Appendix,  p.  Ivi. 
*  Steams  on  Real  Actions. 
^  Notes  to  Rep.  of  Mass.  Com.,  Part  lii.  p.  154. 
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much  more  effectual  remedy.  A  judgment  in  ejectment  is  no  bar  to 
another  action  for  the  same  land  and  upon  the  same  title  ;  but  a  final 
judgment  in  a  writ  of  entry  is  a  bar  to  another  sCbtion  of  the  same 
kind,  and  by  the  abolition  of  writs  of  right  and  formedon,  there  is  no 
action  of  any  other  kind  by  which  the  matter  decided  in  the  writ  of 
entry  can  be  again  litigated  between  the  same  parties ;  and  of  course, 
the  judgment  obtained  in  the  writ  of  entry  is  conclusive.  The  stat- 
ute of  James  I.,  as  two  twenty  years'  possession,  wqs  not  adopted  in 
New  Jersey,  by  force  of  the  Act  of  1727,  the  action  of  ejectment 
having  always  been  considered  on  the  same  footing  as  the  writ  of 
right.* 

§  341.  To  constitute  a  complete  title  to  land,  there  are  two  requi- 
sites, namely,  the  right  to  possession  and  the  right  to  property,  or,  as 
it  is  expressed  in  Fleta,y2^m  et  semnce  eonjunctio ;?  and  real  actions 
are  designated  and  limited  in  reference  to  the  interest  claimed  by  the 
dem^ldant.  They  have  been  divided  into  actions  droitural ^  or  those 
in  which  the  demandant  sues  in  respect  of  his  mere  right  (^juspropri- 
etatis)^  his  possessory  claim  having  been  lost;  and  into  actions  pos- 
sessory, in  which  he  sues  upon  his  possessory  right,  not  being  under 
the  necessiiy  of  proceeding  upon  his  mere  right.  The  former,  when 
brought  upon  the  demandant's  own  seisin,  are  droitural^  but  where  the 
demandant  claims  a  mere  right  by  descent,  are  ancestral  droitural. 
The  second  are  possessorT/y  upon  the  demandant's  own  possession,  and 
ancestrcd  possesaorj/y  when  claiming  a  right  of  possession  through 
an  ancestor.^ 

§  342.  Before  the  statute  of  32  Hen.  VIII.,  as  has  been  already 
shown,*  actions  brought  for  the  recovery  of  land,  and  other  things 
real,  were  limited  from  some  particular  memorable  event ;  and  that 
by  that  statute  a  more  proper  course  was  taken,  and  one  calculated 
for  all  times,  it  limiting  such  actions,  as  it  has  been  expressed,  ^'  ac- 


1  Gardner  v.  Sharp,  4  Wash,  {Cur.  Co.),  R.  609. 

»  L.  3,  c.  15,  8.  5 ;  Atkins  v.  Horde,  1  Burr.  R.  60 ;  3  Cruise,  Dig.  483 ;  2  Hill.  Abr. 
Eeal  Property,  177 ;  Smith  v,  Lorillard,  10  Johns.  (N.  Y.),  333.  • 

'  Hose,  on  Seal  Actions,  2 ;  Markal's  case,  6  Hep.  3,  b.  See  the  various  species  of 
writs  growing  out  of  the  above  divisions,  enumerated,  and  eo  nomine,  abolished  by  sec. 
36  of  the  Stat.  3  and  4  Will.  IV.,  in  Appendix,  p.  xiv. 

*  Ante,  Ch.  11. 
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cording  to  a  fixed  interval  of  antecedent  time."  ^  It  provided,  that 
where  in  any  writ  of  right,  or  any  action  possessory,  the  demandant 
clahned  upon  his  bwn  seisin,  it  must  be  a  seisin  within  thirty  years 
back ;  and  where,  on  the  seisin  of  his  ancestor,  it  must  (in  a  writ  of 
right)  be  a  seisin  within  sixty,  or  (in  a  possessory  action)  within  fifty 
years.^  Afterwards,  by  the  statute,  21  James  I.  c.  16,  it  was  enacted, 
that  all  writs  oi  formedon  should  be  brought  within  twenty  years  after 
the  title  or  caus^  of  action  first  descended  or  fallen ;  ^  and  by  the 
same  statute,  it  was  enacted,  that  no  person  should  make  entry  into 
lands,  tenements,  or  hereditaments,  but  within  twenty  years  after  his 
right  should  first  accrue.  From  this  last  enactment  it  resulted,  that 
the  same  period  of  twenty  years  also  became  the  limitation  in  every 
action  of  ejectment,  inasmuch  as  the  right  to  bring  that  action  is 
founded  upon  the  right  of  entry.  Thus  stood  the  law  of  the  limita- 
tions of  real  actions  in  general,  during  the  whole  of  the  long  period 
that  elapsed,  f5rom  the  32d  year  of  the  reign  of  Hen.  VIII.  to  the 
late  reign  of  Will.  IV.*  -  • 

§  343.  The  writ  of  droitural^  or  writ  of  right,  is  denominated  the 
highest  writ  in  the  law,  and  lies  for  him  who  is  entitled  to  an  estate 
in  fee-simple,  and  not  for  him  who  has  a  less  estate.^  For  an  estate 
in  fee-simple,  it  lies  concurrently^  with  all  other  real  actions,  in  which 
an  estate  may  be  recovered ;  and  also  lies  after  the  other  remedies 
are  lost,  being  as  it  were,  an  appeal  to  the  mere  right,  where  judgment 
has  been  had  as  to  the  possession,  in  an  inferior  possessory  action.® 


1  3  Stepli.  New  Com.  546. 

^  3  Bl.  Com.  189.    And  see  Stat.  32  Hen.  VIII.,  in  Appendix,  p.  i. 

^  See  the  Stat,  in  Appendix,  p.  iii. 

*  See  ante,  Ch.  II.,  ^15,  and  Stat,  of  3  and  4  WiU.  IV.,  in  Appendix,  p.  vi. 

«  Wms.  Saund.  175;  3  Black.  Com.  193;  F.  N.  B.  1. 

<^  F.  N.  B.  1,  6.  It  has  been  held,  in  Maine,  that  an  heir  may  maintain  a  writ  of 
right,  on  the  seisin  of  his  ancestor,  at  any  time  within  thirty  years  after  the  commence- 
ment of  the  disseisin,  although  the  ancestor  had  been  disseised  for  more  than  ttoenty 
years,  at  the  time  of  his  decease ;  for  the  right  of  property  may  exist,  without  eitlier  the 
possession,  or  the  right  of  possession ;  and  if  the  right  of  property  remain,  after  the 
possession  is  gone,  there  is  no  difficulty  in  considering  it  as  descending  upon  the  heir, 
unless  it  is  destix)ycd  by  the  statute  of  limitations.  It  is  upon  the  principle,  that  suits 
are  maintained  on  simple  contracts,  more  than  six  years  after  the  right  of  action  accrued, 
if  brought  within  six  years  after  an  acknowledgment  or  new  promise.  Mason  v.  Walker, 
2  Shep.  (Me.),  K.  163.  As  to  the  similitude  of  a  new  promise  or  acknowledgment,  see 
anie,  Chap.  XX. 
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But  in  case  the  right  of  possession  is  lost  by  length  of  time,  or  by 
judgment,  against  the  true  owner,  in  one  of  these  inferior  suits,  this 
is  then  the  only  remedy  that  can  be  resorted  to ;  and  it  is  of  so  forci- 
ble a  nature,  that  it  overcomes  all  obsta<jles,  and  removes  every  objec- 
tion that  may  have  arisen  to  obscure  the  title.  After  issue  has  once 
been  joined  in  this  writ,  the  judgment  is  absolutely  final.  A  recovery 
upon  it,  therefore,  may  be  pleaded  in  bar  of  any  other  claim  or  de- 
mand to  the  same  estate.^  The  mise  in  a  writ  of  right,  is  considered 
to  put  in  issue  the  whole  title,  and  includes  the  statutes  of  limitations. 
Hence,  if  a  plea,  after  the  miae^  denied  the  seisin  of  the  ancestor, 
within  the  time  prescribed,  it  is  bad  on  special  demurrer.' 

§  344.  To  maintain  a  writ  of  right,  an  actual  seisin,  either  in  the 
demandant  himself,  or  in  the  ancestor  from  whom  the  demandant 
claims,  by  taking  the  eiyilees^  must,  in  Engltind,  have  been  shown 
within  the  period  of  the  prescribed  limitations.  The  decisive  fact  of 
%ueh  seisin,  both  in  an  action  droitural  and  an  action  ancestral  droitu- 
ral^ has  been  required  from  the  earliest  periods  of  the  English  law. 
This  was  a  peculiarity  in  a  writ  of  right,  for  in  all  possessory  actions, 
a  seisin  in  law  was  sufficient.^  Upon  the  death  of  tiie  ancestor,  a 
seisin  in  law  is  cast  upon  the  heir,  but  not  until  he  actually  enters, 
has  he  acttuil  seisin.  If  there  had  been  an  abatement  before  he 
entered  into  the  possession  of  the  inheritance,  he  could  have  main- 
tained  no  right  upon  hia  own  seisin  against  the  abator,  inasmuch  as 
the  only  seisin  he  could  prove  in  himself,  was  a  seisin  in  law,  he  not 


1  Co.  Litt.  158;  3  Black.  Com.  194. 

^  Ten  Eyck  v.  Waterbury,  7  Cowen  (N.  Y.),  R.  51.  A  writ  of  right  patent  ia  so 
caUed,  becaose  it  is  an  open  letter  of  reqnest  or  command  given  and  expressed  to  fall 
view,  in  contradistinction  to  writs  close,  which  are  always  closed  up  and  sealed,  or  are 
supposed  to  be  closed  up  and  sealed  and  directed  to  particular  persons.  2  Bl.  Com. 
346 ;  3  id.  195.  In  the  United  States,  all  writs  of  right  are  returned  into  tlie  common 
law  counts  of  the  State,  and  are  directed  to,  and  returnable  by,  the  sherifis  or  other 
public  officers.  They  are,  therefore,  writs  of  right  close,  and  subject  to  the  general  doc- 
trines of  the  common  law,  applicable  to  such  writs.  See  Wheaton's  note  to  Liter  v. 
Green,  2  Wheat.  (U.  S.),  R.  315. 

*  Explees,  or  esplces,  -  are  the  products  which  the  land  yields,  as  the  hay  of  the 
meadow,  the  herbage  of  the  pasture,  the  com  and  other  produce  of  the  arable  groimd, 
rents  or  services.     Termes  de  la  Ley. 

*  Reeves's  Hist.  Eng.  Law,  428 ;  5  East,  R.  272 ;  2  Bos.  &  Pull.  R.  570 ;  3  Cruise, 
Dig.  490;  Leonard  v.  Hill,  10  Mass.  R.  281 ;.  Copp  v.  Lamb,  3  Fairf.  (Me.),  R.  312; 
Speed  V.  Burford,  3  Bibb  (Ky.),  B.  57. 
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having  taken  the  ezplees  or  profits  of  the  land.'  Yet  he  might  have 
maintained  a  writ  ancestral  droitural  upon  the  seisin  of  the  anoestor, 
who  had  taken  the  explees  in  his  lifetime,  because  the  limitation  of 
such  writ,  by  the  statute  of  82"  Henry  Vill,  is  longer,  viz.,  sixty 
years.^  But  his  seisin  in  law  was  sufficient  for  him  to  maintain, 
within  thirty  years,  a  writ  of  entry  9ur  abatement?  The  reversioner 
or  remainderman,  upon  whom  a  seisin  in  law  had  been  cast  by  the 
death  of  the  particular  tenant,  might  resort  to  his  writ  of  entry  sur 
intrusion,  but  without  having  taken  the  profits,  he  could  not  have 
maintained  a  writ  of  right.^  But  where  A  is  tenant  for  life,  remain- 
der to  B  for  life,  remainder  to  the  heirs  of  A,  and  A  dies,  and  B  en* 
ters  and  dies,  and  a  stranger  intrudes,  the  seisin  which  A  had,  as 
tenant  for  life,  is  sufficient  for  A's  heirs  to  maintain  a  writ  of  right.^ 
So  where  L  and  M  are  joint  tenants,  renudnder  to  the  heirs  of  L,  and 
L  dies,  and  a  recoveiy  is  had  against  M.  thb  heir  of  L  shall  have  a 
writ  of  right  for  the  whole,  on  M's  seisin,  as  well  as  on  L's,  because 
joint  tenants  are  seised  per  my  etper  tout,^  Where  the  demandant 
claims  by  descent,  from  a  devisee  under  a  will,  he  must  allege  and 
prove  an  actual  seisin,  by  the  taking  of  the  explees  or  profits  in  such 
devisee.  Thus  where  an  estate  was  devised  to  A  for  life,  with  re- 
mainder to  B  in  fee,  and  B  died  in  the  lifetime  of  A,  so  that  he  had 
only  a  vested  remainder,  but  was  never  actually  seised,  and  his  heir 
brought  a  writ  of  right,  it  was  held,  that  the  action  could  not  be  main- 
tained in  any  form,  because  neither  B  nor  the  demandant  was  ever 
actually  seised.^ 

§  345.  It  has  been  held,  in  the  State  of  Kentucky,  that  the  de- 
mandant in  a  writ  of  right,  to  maintain  it,  must  prove  an  actual 
seisin ;  ^  but  where  A,  being  seised  of  land,  sold  it  and  repurchased 
it,  it  was  held,  that  he  might  have  a  writ  of  right  on  his  seisin  before 
the  sale.®    But  it  has  been  expressly  decided  in  this  country,  that  the 


1  Sec  tho  Stat,  of  Hen.  Vin.,  in  Appendix,  p.  i. 
a  2  Prefit.  Abst.  of  Tide,  298. 
'  Prest.  supra,  301. 

*  Vin  Abr.  Droit  de  Recto, 

*  Vin.  supra, 

*  Dally  i;.  King,  1  H.  Bl.  R.  1.    Devisees  before  seisin,  cannot  prosecute  a  writ  of 
right.    Saunders  t;.  Anneslej,  2  Scho.  &  Lefr.  R.  104. 

7  Speed  r.  Burford,  3  Bibb  (Ky.),  R.  57. 

B  Gaines  v.  Conn's  heirs,  2  J.  J.  Marsh.  (Ey.),  B.  104. 
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strict  rule  of  the  English  law  requiring  actual  seisin,  is  not  applicable 
to  the  condition  of  this  country,  where  so  very  large  a  part  of  rq^ 
property  consists  of  wild  and  uncultiyated  lands,  remote  from  set- 
tlemenlB.^  The  English  distinctions  between  actions  drcitaral  and 
actions  possessory y  have  not  been  much  regarded  in  Massachusetts, 
there  having  been,  in  the  practice  of  that  State,  no  difference  in 
respect  to  the  nature  of  the  seisin  requisite  to  maintain  fhem.  Who- 
ever, in  that  State,  has  had  the  title,  has  also  had  a  seian  in  deed, 
either  by  an  actual  entry  or  intendment  of  law ;  and  the  ezplees  may 
be  c(ms\^ered  as  united  to  the  title,  so  as  to  enable  the  parly  to  main- 
tain a  writ  of  right.^  '  In  Virginia,  writs  of  right  have  been  reduced 
by  statute,  to  the  same  rule  that  prevailed  at  common  law  in  writs  of 
entry,  and  other  possessory  actions,  and  actual  seisin  or  possession 
need  not  be  proved  to  maintain  them.^  Where  the  premises  demanded 
in  a  writ  of  right  in  a  case  in  the  State  of  New  York,  it  was  held  that 
an  entry  need  not  be  proved  before  action.^ 

§  846.  Wherever  it  is  necessary  for  the  demandant  to  rely  on  the 
seisin  of  the  ancestor,  he  must,  by  tracing  the  descent  of  his  titie  as 
heir,  show  how  he  is  heir,  and  a  mistake  in  any  of  the  steps  will  be  a 
fatal  variance.  The  greatest  accuracy  seems  to  have  ever  been  re- 
quired in  England,  in  the  proceedings  in  writs  of  right,  as  they  have 
been  not  much  encouraged  by  the  courts  there ;  and  the  instances  are 
few  in  which  they  have  permitted  the  demandant  in  a  writ  of  right,  to 
amend  even  for  a  trivial  error.^  In  Dumsday  v.  Hughes,®  the  court 
thought  that  writs  of  right  should  not  be  improperly  encouraged,  and 
maintained  that  the  ^^  least  slip  was  fatal  to  the  demandant.''  ^  In  a 
case  of  a  writ  of  right  ancestral^  in  the  State  of  New  York,  the  de- 
mandant counted  on  the  seisin  of  his  deceased  fiskther,  and  issue  was 
joined  on  the  mere  right.  The  tenant  proved  that  J.  H.  was  in  pos- 
sesfflon  of  the  premises  thirty-eight  years  ago,  and  improved  them  as 
his  own,  and  continued  so  in  possession  fifteen  or  sixteen  years,  and 


1  Green  v.  Liter,  8  Cranch  (TJ.  S.],  R.  229. 

^  SteaniB  on  Real  Actions,  365.    Since  the  rerifled  statntes,  the  tmt  of  entry  is  the 
only  real  action  in  Massachusetts.    See  antef  ^  340. 
'  Lomax,  Dig.  618. 

*  Bradstreet  v.  Clarke,  12  Wend.  (N.T.),  R.  602. 

*  Booth  on  Real  Actions,  111,  note  (a). 

*  3  Bos.  &  Pull.  R.  452. 

7  Per  Mr.  J.  Heath,  1  New  R.  66. 
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died  in  such  possession ;  that  his  family  remained  in  possesion  two 
or  ^  three  years  afterwards,  when  his  son  J.  became  of  age,  and  took 
the  exclusive  possession.  From  him  the  possession  was  regularly 
transmitted  to  the  tenant.  The  demandant,  on  his  part,  proved  that 
his  father  was  in  actual  possession  fifty-one  years  ago,  and  improved 
the  premises  as  his  own ;  that  he  died  about  forty-one  years  ago,  in 
possession,  leaving  the  demandant,  his  only  son ;  that  the  premises 
were  vacant  two  or  three  years,  until  the  demandant,  by  his  tenant, 
took  'possession  of  fifty  acres,  by  a  "  possession  fiance."  The  term  of 
limitation  of  an  ancestral  writ,  as  by  the  statute  of  Henry  Yip.,  was 
sixty  years.  The  court  considered  that  the  actual  possession  of  the 
tenant  for  thirty-eight  years  was  evidence  of  his  right ;  that  this  pre- 
sumption of  right  was,  however,  repelled,  by  the  prior  possession  of 
the  ancestor  of  the  demandant,  and  it  esisted  thirteen  years  prior  to 
the  tenant's  possession,  and  continued  until  a  descent  was  cast  in 
favor  of  the  demandant.  The  assise,  therefore,  might  well  have  pre- 
sumed a  title  in  the  demandant,  since  his  ancestor  was  the  occupant 
and  apparent  owner,  fifty-one  years  ago,  and  thirteen  years  prior  to 
the  tenant's  torttoics  possession.^ 

§  B47.  The  tenant,  in  a  writ  of  right,  may  give  in  evidence  the 
titie  of  a  third  person,  for  the  purpose  of  disproving  the  demandant's 
seisin,  as  the  writ  does  not  bring  into  controversy  the  mere  right  of 
the  parties  to  the  suit,  and  by  consequence,  either  party  is  authoiized 
to  establish  by  evidence,  that  the  other  has  no  right  whatever  in  the 
demanded  premises,  or  that  his  mere  right  is  inferior  to  that  set  up 
against  him.^ 

§  348.  There  is  no  good  reason,  it  seems,  why  the  demandant  in  a 
writ  of  ri^t,  should  not  be  allowed  to  recover  according  to  his  inter- 
est proved,  if  less  than  that  which  he  has  demanded.^    It  may  be 


1  Nales  17.  Peck,  3  Johns.  (N.  Y.),  Cases,  128.  See  Boiling  v.  Mayor  of  Petersburg, 
3  Rand.  (Va.),  R.  563. 

3  Inglis  V.  SaDor's  Snug  Harbor,  3  Peters  (U.  S.),  R.  133;  Green  v.  Watkins,  7 
Wheat.  (U.  S.),  R.  31;  Ten  Eyck  v.  Watcrbury,  7  Cow.  (N.  T.),  R.  52;  Poor  ». 
Robinson,  10  Mass.  R.  131.  So  also  in  the  English  courts,  2  W.  Black.  R.  292 ;  Steams 
on  Real  Actions,  227,  228,  372. 

*  Per  Thompson,  J.,  in  Inglis,  &c.,  gupra;  Dewey  v.  Brown,  2  Pick.  (Mass.),  R.  52 ; 
Somes  V.  Skinner,  3  id.  52. 
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assumed  as  certain,  that  from  the  time  of  Lord  Hobart,  the  general 
doctrine  has  been,  that  the  demandant  in  any  real  action,  is  entitled 
to  recover  less  than  he  demands  in  his  writ,  whether  he  demands  an 
entirety  or  an  aliquot  part,  if  the  variance  is  not  taken  advantage  of 
till  after  verdict.^ 

§  349.  The  rule  has  been  in  England,  that  it  is  not  admissible  in 
writs  of  right  or  writs  of  entry,  to  have  two  counts  for  the  same  land ; 
and  if  the  same  land  is  demanded  on  one  count,  on  the  defendant's 
o?m  seisin,  and  in  another,  on  the  seisin  of  an  ancestor  or  predeces- 
sors, the  writ  may  be  abated  by  plea.  In  Massachusetts,  in  any  such 
case,  the  plaintiff  might  discontinue  as  to  one  of  the  counts.^ 

§  850.  The  statute  82  Hen.  Yin.,  as  has  been  already  stated, 
makes  a  difference  in  its  limitation  between  a  possession  commenced 
against  the  ancestor,  and  a  possession  commenced  against  the  demand- 
ant himself ;  inasmuch  as  it  provides,  that  ^^  no  person  shall  sue  any 
action  for  any  lands,  &c.  upon  his  own  seisin  above  thirty  years  next 
before  the  teste  of  the  original  of  the  same  writ  to  be  brought."  ^ 
The  demandant,  then,  will  be  barred,  in  case  he  was  disseised,  and 
has  omitted  to  bring  his  writ  of  right,  within  thiriy  yeaxs  from  the 
time  of  such  disseisin.  And,  should  this  period  elapse  against  the 
disseisee,  and  he  should  die,  it  would  seem  to  follow,  that  the  bar  to 
him  would  also  be  a  bar  to  his  heirs.  Otherwise,  iiiere  would  be  this 
absurdity :  that  the  heir  making  out  his  titie  to  lands,  of  which  his 
ancestor  had  been  disseised,  by  showing  the  taking  of  the  ey>lee8, 
widiin  sixty  years,  by  the  ancestor,  woidd  deduce  it  from  one  whose 
right  had  been  wholly  barred.  For,  after  thirty  years  had  elapsed 
in  the  lifetime  of  the  ancestor,  which  had  given  the  possessor  a  title 
by  a  negative  prescription,  the  possessor  woifld  have  his  titie,  which 
was  once  good  against  all  the  world,  overturned  by  his  heir.^  And 
yet,  most  of  the  writers  on  the  common  law  have  mentioned  but  one 
limitation  to  a  writ  of  right,  namely,  sixty  years ;  although  the  statute 
makes  a  distinction  between  a  disseisin  committed  against  the  ances- 
tor,  and  against  the  demanda.it  himself. 


^  Per  Mr.  Justice  Storj,  in  Inglis,  &c.,  supra. 

3  Oyerseers  of  the  Poor,  &c.  v,  Otis,  20  Pick.  (Mass.),  B.  38. 

*  See  the  statute  at  large  in  the  Appendix. 

«  2  Piest.  on  Abs.  of  Tit.  346. 
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§  351.  It  may*  be  proper  here  to  remark  on  the  word  predecessor^ 
which  is  mentioned  in  the  statute  of  82  Hen.  YIII.  That  statute 
provides,  tEat  no  person  shall  maintain  a  writ  of  right  of  the  posses- 
sion of  his  ancestor,  or  predecessor,  but  only  within  sixty  years,  &c. 
The  distinction  between  ancestor  and  predecessor  is  pointed  out  in 
Co.  Litt.  78  &,  and  is  stated  to  be,  that  one  is  applied  to  natural  per- 
sons, and  the  otiier  to  a  body  corporate.  And,  in  Brook's  Reading, 
33,  it  is  said  that  a  bishop  or  parson,  making  titie  upon  tiie  seisin  of 
their  predecessors,  are  expressly  within  the  words  of  the  statute ;  and, 
in  the  same  learned  work,  an  abbot  and  his  predecessors  are  men- 
tioned in  the  same  manner.^  These  authorities  show,  that  the  word 
predecessor  was  introduced  because,  if  the  word  ancestor  had  only 
been  used,  there  would  have  been  nothing  to  meet  the  case  of  a  cor- 
poration. And  hence,  a  tenant  for  life  is  not  regarded  as  a  predeces- 
sor to  the  heir.  And  it  seems,  that,  in  a  writ  of  right  by  the  heir, 
after  the  determination  of  a  life-estate,  the  bringing  of  the  writ  is  to 
be  reckoned  from  the  seisin  of  the  ancestor,  and  not  from  the  death 
of  the  tenant  for  life ;  and  thus  the  remedy  by  writ  of  right  may 
be  lost  by  the  tefiancy  for  life  continuing  more  {han  sixty  years.  The 
heir,  however,  would  still  be  entitied  to  his  writ  of  entry,  and  might 
bring  his  ejectment  at  any  time  within  twenty  years  after  tiie  tenant's 
death.2 

§  352.  There  is  manifestly  an  incongruity  in  admitting  a  claimant 
to  an  estate,  if  he  resorts  to  a  writ  of  right  to  compel  another,  i^ho 
has  been  in  possesion  for  nearly  sixty  years,  to  reveal  the  strength  of 
his  own  titie,  when,  in  the  case  of  an  ejectment,  which  must  be 
brought  within  twenty  years,  the  possession  can  only  be  recovered  on 
the  strength  of  the  claimant's  titie.  And  it  may  happen,  that  much 
injustice  will  be  done,  by  compelling  a  person,  who  has  quietly  enjoyed 
an  estate  for  nearly  sixty  years,  to  exhibit  evidence,  which  periiaps  is 
in  existence,  but  not  within  his  power.  ^^  The  person  whose  ancestor 
had  been  in  possession  for  fifty-nine  years  and  three-quarters,  must 
begin  and  expose  his  own  titie ;  and,  if  the  jury  were  not  satisfied 


^  Abce  and  his  predecessors  have  been  seised  of  a  rent  by  prescription  out  of  the 
manor  of  D.,  c2e  tempore,  &c.,  upon  this  statute,  because  they  ought  to  prescribe  part  in 
the  Abbe  and  his  predecessors,  and  then  show  the  alteration,  and  prescribe  by  the  name 
of  Deane  and  Chapter,  &c.    Brook's  Beading,  p.  45. 

3  Widdowson  v,  Harrington,  1  Jack.  &  Wdk.  B.  512. 
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mih  it,  very  little  would  do  for  the  demandant,  because  *  the  jury 
must  give  the  property  to  somebody.' "  * 

§  358.  Writs  of  formedon  are  considered  under  the  following 
heads,  namely,  the  formedon  deaeeviderj  the  formedon  in  remainder, 
and  the  formedon  in  reverter, 

• 

§  354.  Formedon  in  the  descender  is  an  action  (meestral  droiteurel, 
which  lies  for  the  issue  in  tul,  upon  a  violation  of  that  right  which 
desQends  to  him  from  his  ancestor,  according  to  the  form  of  the  ^fb, 
and  is  in  nature  of  a  writ  of  ri^t,  being  the  highest  writ  that  an  issue 
in  tail  can  have.  This  writ  lay  not  at  common  law,  but  was  given  by 
WesL  2,  c.  1,  the  form  of  which  is  set  forth  in  the  statute  ;  for,  at 
common  law,  all  estates  tail  were  fee-simple  conditional ;  and  the 
donee,  by  having  issue,  might  have  aliened  the  estate,  or  forfeited  it, 
— in  which  eases  the  issue  had  no  remedy.  But  when,  by  this  stat- 
ute, which  was  called  de  donis  ccmditianalibutj  the  donee  was  depri- 
ved of  this  power,  it  was  also  necessary  that  the  issue  should  have  a 
remedy  against  the  alienation  or  discontinuance  of  his  ancestor,  and 
therefore  the  formedon  in  descender  was  given.^ 

§  S^5.  Formedon  in  remainder  lies  where  a  gift  is  made  in  tail  or 
for  life,  remainder  in  tail  or  in  fee,  and  the  tenant  in  tail,  or  for  life 
alienes,  or  is  disseised,  and  dies  without  issue  ;  he  in  remainder,  or 
his  representative,  may  bring  thehr  formedon  in  remainder.  This 
writ,,  as  it  lies  for  him  in  remainder  after  an  estate  tail,  is  grounded 
upon  the  equity  of  the  statute  de  donis;  for  a  formedon  in  remainder 
did  not  lie  upon  an  estate  tsul  at  common  law,  because  it  was  a  fee- 
ample  conditional,  whereupon  no  remainder  could  be  limited,  on 
account  of  the  danger  of  a  perpetuity,  which  was  always  against  the 
policy  of  the  law.^ 

§  356.  Formedon  in  reverter  lies,  where  the  donee  in  tail,  or  his 
issue,  dies  without  issue,  and  a  stranger  abates,  or  they  who  are  seised 


1  Speech  of  Mr.  Biongham  on  the  Befonn  of  the  Law,  delirered  in  the  BritiBh 
House  of  Commons,  Febnuuy  7, 1S28. 

^  Bal.  on  Lim.  7,  8. 

*  Bac.  Abr.  tit.  Formedon,  F.  N.  217,  218;  Wlddowson  v.  HJurington,  1  Jac.  & 
Walk.  512;  Inman  v.  Barnes,  2  Gall.  (Cir.  Co.),  B.  315. 
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by  force  of  the  entail  discontinue  the  same.  In  either  of  these  cases, 
the  donor  or  his  heirs  .may  have  a  formedon  in  reverter.  This  writ 
lay  at  common  law ;  for  though,  at  common  law,  the  estate  tail  was  a 
fee-simple  conditional,  —  so  that,  by  having  issue,  the  donee,  by  alien- 
ation, &c.,  might  have  barred  the  possibiliiy  of  the  donor's  right  of 
reverter,  —  yet  the  having  of  children  was  in  the  nature  of  the  con- 
dition precedent ;  and  therefore,  if  the  donee  never  had  a  child,  ^e 
donor  might  bring  his  formedon  in  reverter,  and  recover.against  any 
alienation  or  disposition  of  the  degree.^ 

§  857.  No  notice  seems  to  have  been  taken  (by  those  who  have 
formerly  treated  of  real  actions)  of  formedon  generally.  They  have 
merely  divided  it  in  the  manner  which  has  been  mentioned,  which  is 
in  conformity  to  the  statute  of  James.  A  learned  author  has,  how- 
ever, mentioned  formedon  generally  as  the  first  species  of  the  action 
of  formedon,  which  lies,  as  he  says,  in  those  cases  only,  in  which  the 
titie  depends  on  the  gift.  This  species  of  writ,  it  seems,  can  only  b^ 
brought  in  one  case,  namely,  where  a  person  seised  in  fee-simple,  by 
will,  devises  his  estate  in  fee-tail ;  in  which  case  the-  donee  claims  by 
the  gift  ajone,  without  its  working  any  discontinuance,  which  it  would 
do,  was  the  ^  by  a  tenant  in  tail.  A  donee  thus  circumstanced, 
supposing  the  donor  to  be  disseised  before  his  deaths  and  ousted  of 
tte  possession,  having  neither  seisin  in  law  nor  in  fact,  but  merely  a 
right,  can  only  have  recourse  to  a  writ  of  right,  which,  we  have  seen, 
lies  only  for  a  recovery  of  a  fee-simple.^ 

§  358.  By  the  statute  82  Hen.  Vm.,  it  was  enacted  "  that  all 
formedons  in  reverter,  formedons  in  remainder,  and  scire  facias^  upon 
fines  of  any  manors,  lands,  tenements,  or  other  hereditaments,  shall 
be  sued  and  taken  within  fifty  years  next  after  the  title  and  cause  of 
action  fallen,  and  at  no  time  after  the  said  fifty  years  passed."  ^  The 
statute,  it  will  be  observed,  mentions  formedons  in  remainder  and 
reverter,  and  limits  them  to  fifty  years,  but  omits  formedon  in  de- 
scender ;  and  Lord  Coke  observes,  that  this  act  extendeth  not  to  a 
formedon  in  descender.*    The  construction  of  Lord  Coke  is  supported 


1  Ibid.,  and  Steams  on  Beal  AcdoaSi  321. 
«  2  Prest.  on  Aba.  of  Title,  343. 
«  3  Dyer,  K.  278. 
*  Co.  Litt.  115. 
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by  a  case  in  Dyer,  and  a  case  in  Bendloe.^  But,  since  the  statute  of 
21  Jac.  1.9  this  defect  of  the  statute  32  Hen.  VIII.  became  of  no 
consequence. 

§  359.  By  the  statute  21  Jac.  I.,  c.  16,  it  is  enacted,  '^  that  all 
writs  of  formedon  in  descender,  formedon  in  remainder,  and  formedon 
in  reverter,  of  any  manors,  lands,  tenements,  or  other  hereditaments 
whatever,  at  any  time  thereafter  to  be  sued  or  brought,  by  occasion 
or  means  of  any  title,  or  cause  thereafter  happening,  shall  be  suM  or 
taken  within  twenty  years  next  after  the  title  and  cause  of  action  first 
descended  or  fallen,  and  at  no  time  after  tiie  said  twenty  years."  It 
has  never  been  determined,  says  Mr.  Cruise,^  whether,  under  this 
statute,  a  person  clainm^g  an'  estote  tail  by  des'cent,  is  b^ed  by  the 
neglect  of  the  preceding  person  entitied  to  the  estate  tail,  in  not  mak- 
ing an  entry,  or  brin^g  a  writ  of  formedon  within  twenty  years  from 
the  time  his  titie  accrued.  The  general  opinion,  however,  is  (says 
the  same  learned  writer),  that,  in  consequence  of  the  words  ^^  first 
descended,"  if  a  person  entitled  to  an  estate  tail  neglects  to  bring  his 
writ  of  formedon  within  twenty  years  after  his  titie  first  descends,  he, 
and  also  his  issue,  will  be  barred.  For,  if  the  issue  brings  a  forme- 
don, it  may  be  answered,  that  the  titie  first  descended  to  his  prede- 
cessor upwards  of  tweniy  years  before.  This  construction  is  con- 
firmed by  the  opinion  of  the  majority  of  the  judges  in  a  case  in 
Plowden,^  in  which  two  of  the  judges  said,  that,  if  a  tenant  in  tail 
was  disseised,  and  the  disseisor  levied  a  fine,  and  five  years  passed, 
and  afterwards  the  tenant  in  tail  died,  the  issue  in  tail  should  have  a 
new  period  of  five  years  to  make  his  claim ;  for  a  new  right  came  to 
every  one  of  them,  per  formam  dord.  The  words  of  the  statute  of 
fines  (4  Hen.  VII.),  upon  which  this  opinion  of  the  majority  of  the 
judges  was  founded,  are  nearly  similar  to  those  of  the  statute  of  21 
Jac.  I. ;  and  therefore,  continues  Mr.  Cruise,  it  may  fairly  be  pre- 
sumed, that  the  judges  would  adopt  this  reasoning,  and  give  the  same 
effect  to  the  words  ^^  first  descended,"  in  the  statute  21  Jac.  I.,  as  in 
the  statute  of  fines.  Chief  Justice  Abbott  observes,  that  the  several 
statutes  of  limitation,  being  all  in  pari  materia,  ought  to  receive  a 


^  S  Dyer,  B.  278 ;  Bendloe,  R.  194. 

>  8  Cniifle,  I,  Dig.  84. 

*  StoweU  V.  Zonch^  Plowd.  374. 
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uniform  construction,  notwithstanding  any  slight  variation  of  phrase, 
for  their  object  and  intention  is  the  same.^  But,  besides  these  aur 
thorities,  the  Court  of  Conunon  Pleas  in  England  have  expresedy 
determined,  that  the  twenty  years,  within  which  a  formedon  in  the 
descender  ought  to  be  brought,  begins  to  run  when  the  title  descends 
to  the  first  heir  in  tail,  unless  he  labors  under  disability.^ 

§  360.  In  this  country,  it  seems  also  to  bo  well  established,  that, 
und^r  the  statute  of  21  Jac.  I.,  and  other  statutes  containing  similar 
provisions,  a  person  claiming  an  estate  tail  by  descent  is  barred  by 
the  neglect  of  the  preceding  person  entitied  to  the  estate,  in  not  mak- 
ing an  entry,  or  resorting  to  a  writ  of  formedon,  within  twenty  years 
from  the  time  his  title  accrued.  In  an  action  of  formedon  in  de- 
scender, in  Massachusetts,^  sued  by  the  demandant  as  heir  in  tsul,  in 
opening  the  pleadings,  it  was  admitted  by  tiie  parties,  that  the  tenant 
in  the  common  recovery  had  afterwards,  but  more  than  forty  years 
since,  discontinued  the  estate  tail  by  his  conveyance,  admitting  the 
recovery  to  be  void  ;  and  that,  on  his  death,  the  heir  in  tail,  on  whom 
the  right  descended,  was  of  full  age,  and  not  without  any  of  the  sav- 
ings in  the  limitation  of  actions  of  formedon.  The  court  thereupon 
observed,  that  this  objection  was  fatal.  But  the  counsel  for  the  de- 
mandant urged,  that  each  successive  heir  in  tail  was  entitied  to  bring 
his  action  of  formedon,  at  any  time  within  twenty  years  after  his  right 
accrued.  The  court  denied  this  position  to  bo  law,  and  said,  that  it 
had  been  formerly  determined,  in  the  case  of  Hart  v.  Hart,  in  Md- 
dlesex,  that  when  the  statute  of  linutati<9ns  had  once  begun  to  run 
against  the  heir  in  tail,  no  subsequent  disability  could  interrupt  its 
progress ;  and,  after  it  ran  twenty  years,  no  formedon  could  after- 
wards be  maintained.  The  demandant,  therefore,  moved  for  and  had 
leave  to  discontinue.  And,  in  the  Circuit  Court  of  the  United  States, 
Mr.  Justice  Story  said,  he  took  it  to  be  well  settled,  that,  if  the  time 
limited  has  once  begun  to  run  against  any  tenant  in  tail,  it  is  a  good 
bar,  not  only  against  him,  but  also  against  all  persons  claiming  in  the 
descent,  performam  doniy  through  him.* 


1  Miirraj  v.  East  India  Co.  5  B.  &  A.  215. 

3  TolBon  p.  Kmj,  S  Brod.  &  Biifg.  217;  [Cannon  v.  Rimington,  10  Eng.  L.  &  Eq. 
477]. 
•  Dow  V.  Warren,  6  MagB.  328. 
«  Inman  v,  Barnes,  2  Gall.  (Cir.  Co.),  B.  315. 
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§  361.  The  word  faUenj  in  the  statote,  is  clearly  applicable  to  re- 
nuunders  and  reyerfflons.  And  it  is  always  held,  that  writa  of  forme- 
don  in  remainder  and  reverter  may  be  brought  at  any  time  within 
twenty  years  after  the  determination  of  the  preceding  estate  tail, 
though  such  preceding  estate  tail  should  have  continued  for  centu- 
ries; because,  by  such  determination,  the  titie  and  action  first  de- 
scended and  fell.^ 

§•362.  A  writ  of  enby^  at  common  law,  is  that  which  disproves  the 
title  of  the  tenant  or  possessor,  by  showing  the  unlawful  means  by 
which  he  entered,  or  continues  in  possession.^  A  writ  of  entry  sur 
dUseimt  may  be  brought,  not  only  against  the  party  who  committed 
the  disseisin,  but  against  all  those  who  ccmie  into  the  disseisin  under 
him.^  When  it  is  brought  against  the  disseisor,  by  the  disseisee,  it 
has  been  denominated  a  writ  of  entry  in  the  nature  of  an  assise,  be- 
cause it  may  be  brougiht  instead  of  an  assise.^  The  remedy  by  assise 
is  only  applicable  to  two  species  of  injury  by  ouster,  namely,  abate- 
ment, and  a  recent  or  novel  disseisin.^ 


1  Ibid. ;  3  Cruise,  Big.  483. 

*  3  Black.  Com.  181. 

*  Co.  Litt.  238 ;  Steams  on  Beal  Actions,  143. 

*  Stearna  on  Real  Actions,  145. 

*  If  the  abatement  happened  on  the  death  of  the  demandant's  father  or  mother, 
brother  or  sister,  uncle  or  annt,  nephew  or  niece,  it  was  called  an  assise  of  mort  d*  an- 
cestor. If  the  abatement  happened  on  the  death  of  a  more  remote  ancestor  of  the  de- 
mandant, the  remedy  was  bjr  writ  of  ayle,  or  de  avo;  and  so  in  a  more  remote  degree, 
by  writs  taking  their  name  from  the  degree  of  relationship.  Mr.  Justice  Blackstone 
observes,  since  it  was  formerly  always  held  to  be  law,  that,  where  lands  were  devisable 
in  a  man's  last  will  by  the  custom  of  the  place,  an  assise  of  mort  (f  ancestor,  as  the  right 
of  possession  could  never  be  determined  by  a  process,  which  only  inquired  these  two 
points — the  seisin  of  the  ancestor  and  the  heirship  of  the  demandant;  and  now,  since 
the  statute  of  wUls,  32  Hen.  VIII.,  makes  all  socage  lands  devisable,  that  the  statute 
12  Car.  U.  has  converted  aU  tenures,  a  few  only  excepted,  into  free  and  common 
floeage, — no  assise  of  mori  iP  anoeaUr  can,  at  the  present  day,  be  brought.  3  Bi.  Com. 
187.  An  assise  of  novel  disseisin  difiers  from  the  last,  in  tliat  it  recites  a  complaint  by 
the  demandant  of  the  disseisin  committed,  in  terms  of  direct  averment ;  whereupon  the 
sheriff  is  commanded  to  reseise  the  land,  and  all  the  chattels  thereon,  and  keep  the  same 
in  his  custody  until  the  arrival  of  the  justices  of  assise ;  and,  in  the  mean  time,  to  sum- 
mon a  jury  to  view  the  premises,  and  to  make  a  recognition  of  the  assise  before  the 
justices,  at  which  time  ib»  tenant  may  plead  either  the  general  issues  ntd  tori,  ntd  dU- 
iMn,  or  any  special  pleas ;  and  if,  upon  the  general  issue,  the  recognitors  find  an  actual 
seisin  in  the  demandant,  and  his  subsequent  disseisin  by  the  tenant,  he  shall  have  judg- 
ment to  recover  his  seisin,  and  the  damages  for  the  iigury  sustained.  3  Bl.  Com.  188 ; 
Booth,  211. 
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§  363.  The  writ  of  entry  mr  abatement  must  necessarily  be 
grounded  on  the  seisin  of  the  ancestor ;  and,  therefore,  by  the  stat- 
ute Hen.  Vin,,  fifty  years  is  the  period,  within  which  a  writ  of  entry 
sur  abatement  must  be  brought.  But  it  does  not  seem,  says  a  learned 
writer,  to  have  ever  been  supposed,  that  the  disseisin  was  to  the  heir, 
so  as  to  bar  him,  unless  he  should  bring  his  action  within  thirty 
years ;  which  latter  period  is  the  time  limited,  by  the  statute  Hen. 
VIII.,  for  all  writs  grounded  upon  the  possession  of  the  demandant 
himself.^ 

§  364.  As  to  writs  of  entry  %ur  intnman,  thirty  or  fifty  years  is, 
by  the  statute  of  Hen.  VHI.,  the  period  of  limitation,  according  to 
the  circumstances  of  the  ca^ ;  that  is,  it  depends  upon  whether  the 
possession  is  sought  upon  the  dispossession  of  the  ancestor,  or  the  dis- 
possession of  the  demandant  himself.^  This  writ  lies  against  those 
who  enter  upon  the  estate,  before  the  reversioner,  upon  the  death  of 
any  tenant  for  life.  And  the  reversioner,  after  a  life-estate  is  deter- 
mined, must  count  upon  an  actual  seisin,  by  the  person  creating  the 
life-estate  taking  the  esplees ;  and  the  fifly  years  is  reckoned  from 
that  seisin,  and  not  from  the  death  of  tenant  for  life,  or  the  com- 
mencement of  the  adverse  possession.  The  consequence  is,  that  this 
remedy  may  sometimes  fail  when  an  ejectment  will  lie.  For,  if  the 
tenant  for  life  should  live  more  than  fifty  years,  there  will  be  a  lapse 
of  more  than  the  specified  time  from  the  actual  seisin,  and  therefore 
the  reversioner  cannot  pursue  this  mode  of  action,  even  immediately 
after  the  death  of  tenant  for  life.  And,  if  he  should  not  avail  him- 
self of  his  right  of  entry  for  twenty  years  from  the  death  of  tenant  for 
life,  he  will  be  barred  of  all  remedy.^ 

§  365.  In  Massachusetts  and  in  Maine,  by  the  revised  statutes  of 
those  States,  the  demandant  in  a  writ  of  entry  must  declare  on  his 
own  seisin,  within  twenty  years  then  last  past,  without  specifying  any 
particular  day,  and  must  allege  a  disseisin  by  the  tenant,  but  need  not 
aver  a  taking  of  the  profits.  The  demandant  is  not  required  to  prove 
an  actual  entry  under  his  title ;  but,  if  he  is  entitled  to  such  an  estate 


1  Preston  on  Abstracts  of  Tit.  345. 

3  Ibid. 

'  Widdowson  v.  Harrington,  1  Jac.  ft  Walk.  512. 
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as  he  claims  in  the  premises,  whether  as  heir  or  devisee,  purchaser  or 
otherwise,  and  also  that  he  has  a  right  of  entry  therein,  it  shall  be 
sufficient  proof  of  his  seisin.^ 

§  366.  Though  the  action  of  ^^'ectment  is  not  generally  mentioned, 
*  eo  nomine,  in  a  statute  of  limitations,  yet  it  is  provided,  that  none 
shall  make  an  entry,  but  within  a  certain  time  after  their  right  or  title 
shall  first  descend  or  accrue.  And  as  the  right  of  entry  is  taken 
away  after  the  time  limited  has  elapsed,  of  course  no  ejectment  can 
be  sustained,  which  depends  upon  the  right  of  entry ;  as  will  be  more 
fully  explained  in  the  following  chapter. 

§  367.  The  writ  of  dower  unde  niJdl  hdbety  is  a  real  action,  which 
lies  for  a  widow  claiming  the  specific  recovery  of  her  dower,  no  part 
having  been  assigned  to  her.  There  is  another  writ,  called  the  writ 
of  right  of  dower,  seldom  used  in  practice,  which  is  applicable  to  the 
particular  case  where  the  widow  has  received  a  part  of  her  dower.a 
In  writs  of  dower,  the  demand  is  of  the  demandant's  ^*  reasonable 
dower,  which  falleth  to  her  of  the  freehold,  which  was  of  A,  her  late 
husband  in  0,  whereof  she  hath  nothing  ;^  the  plaint  or  count  being 
less  general,  and  specifying  the  particulars  of  the  demand,  as  a  mes- 
suage, ten  acres  of  land,  &c.^  In  all  other  sorts  of  real  writs,  the 
writ  itself  is  as  special  as  the  count.'  Dower  is  not  within  the  stat- 
utes of  Umitation  of  Henry  or  of  James,  but  a  fine  levied  by  the 


^  For  the  particnlars  of  the  proceedings  in  a  writ  of  entry  in  Massaehosetts,  see  Ma^s. 
Hey.  Stat.  ch.  101,  part  3,  tit.  3 ;  Maine  Ber.  Stat.  ph.  145,  tit.  10.  This  remedy,  as 
has  been  explained,  was  deemed  by  the  commissioners  one  more  simple,  convenient,  and 
effectual,  than  that  by  ejectment,  because  a  final  judgment  in  a  writ  of  entry  is  a  bar  to 
another  action  of  the  same  kind.    See  oxdA* 

^  Booth  on  Beal  Actions,  166.  Dower  may  be  recovered  by  bill  in  equity  as  well  as 
by  action  at  law.  The  jurisdiction  of  chancery  is  concurrent  wilih  that  of  law  ;  and 
when  the  legal  title  to  dower  is  in  controversy,  it  must  be  settled  at  law ;  but  if  that  bo 
admitted  or  settled,  adequate  relief  can  be  granted  to  the  widow  in  equity,  both  as  to 
the  assignment  of  the  dower  and  the  damages.  The  equity  jurisdiction  has  been  equally 
entertained  ui  this  country  and  in  England.  4  Kent's  Com.  71,  2.  Courts  of  Probate 
are  also  empowered  in  many  of  the  States,  upon  the  application  of  the  widow  or  of  the 
heirs,  to  appoint  commissioners  to  set  off  the  widow's  dower,  which  has  in  a  great 
measure,  superseded  the  common-law  remedy  by  action. 

>  Bootii  on  Real  Actions,  166 ;  Fitz.  N.  B.  147. 

«  2  Saund.  R.  43. 

^  See  opinion  of  Story,  J.,  in  Inglis  v.  Sailor's  Snug  Harbor,  3  Peters  (XJ.  S.),  R. 
183,  • 


^ 
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husband  or  his  alienee  or  heir,  will  bar  her  by  the  force  of  the  statute 
of  non-claims,  unless  she  bring  her  action  within  five  years  afteir  the 
accruing  of  her  title,  and  the  removal  of  her  disabilities,  if  any.^  In 
New  Hampshire,^  in  Georgia,^  in  North  Carolina,*  and  in  Tennessee,^ 
the  writ  is  not  within  the  statute  of  •limitations  ;  ^  and  in  Maryland,^ 
it  has  been  held,  that  the  statute  of  limitations  is  no  bar  in  equity  to  * 
the  claim  of  dower.  The  principle  of  the  doctrine  is  stated  clearly 
by  the  court  in  the  case  in  New  Hampshire.  The  view  taken  by  tiie 
court  was,  that  the  statute  applied  only  to  actions,  entries,  and 
claims,  founded  upon  a  previous  seisin  or  possession  of  the  lands  de- 
manded, from  which  seisin  or  possession  the  time  of  limitation  may 
be  dated ;  and  that  dower  cannot  have  a  limitation  dated  from  the 
seisin  of  the  husband ;  and  that  a  limitation  cannot  be  dated  from  tiie 
seisin  or  possession  of  the  widow,  because  she  cannot  have  either  until 
dower  has  been  assigned  to  hcr.^  This  doctrine  was  recognized  and 
approved  by  the  Supreme  Court  of  Massachusetts,  in  a  case  wherein 
it  was  decided,  that  a  writ  of  dower  was  not  barred  by  the  revised 
statutes  of  that  State ;  and  the  court  say,  that  the  limitation  being 
thus  dated  from  the  seisin,  it  would  be  absurd  to  extend  it  to  actions 
in  which  seisin,  not  being  issuable,  can  never  become  the  subject  of 
evidence  on  trial.^    By  the  modem  English  statute  of  limitations  of  3 


^  Park  on  Dower,  311,  4  Kent's  Com.  69.  "A  woman  brought  a  writ  of  dower  of 
the  seisin  of  her  husband  sixty-one  years  past,  the  action  lyeth,  beoouue  that  is  not  of  her 
owne  seisin,  nor  of  none  of  her  ancestors,  nor  predecessors,  neither  is  it  an  action  pos- 
sessorie,  and  it  is  not  prohibited  by  the  statute."  Brook's  Beading  upon  the  Stat.  32 
Hen.  Vni.  cap.  2. 

^  Barnard  v.  Edwards,  4  N.  Hamp.  R.  107. 

»  Dud.  B.  123. 

*  Spencer  v.  Weston,  1  Dev.  &  Bat.  (N.  C),  B.  213. 

*  Guthrie  V.  Owen,  10  Yerg.  (Tcnn.),  B.  339. 

'  [So  in  Michigan.    May  o.  Bumney,  1  Mann.  (Mich.),  1.    And  in  Georgia.    Chap- 
man V.  Schroeder,  10  Geo.  321 .] 
7  Wells  V.  Beall,  2  G.  &  Johns.  (Md.),  B.  468. 
B  Barnard  v.  Edwards,  4  N.  Hamp.  B.  107 ;  and  see  Moore  v.  Frost,  S  id.  126. 

*  Parker  v,  Obear,  7  Met.  (Mass.),  B.  24.  Dower  is  maintainable  in  Pennsylyania, 
for  the  wife's  third  in  land,  held  by  a  person  claiming  by  title  adverse  to  his  heirs,  but 
supposed  to  have  been  the  estate  of  the  husband.  Galbraith  v.  Green,  13  S.  &  Bawle, 
B.  85.  See  also,  case  of  Dille  Yaughs'  estate,  4  Whart.  B.  177.  So  in  Maine,  an  ad- 
verse possession  of  the  premises  in  which  dower  is  claimed,  for  more  than  twenty  years 
during  the  life  of  the  husband,  it  was  held,  will  not  bar  the  rights  of  the  widow.  Dur- 
ham v.  Angier,  2  App.  (Me.),  B.  242.  An  ejectment  wiU  not  lie  fbr  dower  before 
usignment.    Steph.  ITP.  1391 ;  Keb.  B.  181. 
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and  4  Will.  IV.  c.  27,  no  suit  for  dower  shall  be  brought,  unless 
within  t^^l^ty  years  after  the  death  of  the  husband;  and  that  an 
account  of  the  rents  and  profits  of  the  dowable  lands  shall  be  limited 
to  six  years.^  In  New  York,  the  writ  of  dower  is  abolished,  and  the 
action  of  ejectment  substituted.^  In  New  Jersey,^  an  action  of  dower 
is  barred  after  twenty  years,  and  in  Ohio,*  after  twenty-one  years. 
The  limitations  to  actions  of  ejectment  for  dower,  created  by  the  re- 
vised statutes  of  New  York,  requiring  a  woman  to  demand  her  dower 
within  twenly  years  after  the  death  of  the  husband,  does  not  apply 
where  the  husband  died  previously  to  those  statutes  going  into  effect.^ 
The  course  of  decisions  in  South  Carolina,  has  been  tq  date  the  run- 
ning of  the  statute,  not  from  the  accrual  of  the  rights  but  from  the 
accrual  of  the  right  of  action  for  its  assertion,  so  that  the  statute  does 
not  begin  to  run  until  there  is  a  possession  m  some  one  adverse  to  tiie 
claimant  of  dower.^  In  North  Carolina,  the  claim  which  a  widow  has 
for  dower  in  the  lands  of  which  her  husband  died  seised,  not  being 
before  assigmnent, ''  a  right  or  titie  "  to  the  land  is  not  barred  by  the 
Act  of  1716.7  In  Maryland,  a  widow  cannot  recover  damages 
against  the  alienee  of  her  husband  from  his  death,  but  only  from  the 
time  of  demand  and  refusal  to  pay  her  for,  or  a^ign  her  dower ;  tiie 
feoffee  is  not  in  default  until  that  time.  This  rule  prevails  at  law  and 
in  equity.® 


^  See  Appendix,  p.  xvi. 

2  4  Kent's  Com.  70,  (note). 

»  Berrion  v.  Conover,  1  Harr.  (N.  J.),  K.  107  ;  [Conovcr  v,  Wright,  2  Halst.  613]. 

«  Tattle  V.  Wilson,  10  Ohio  R.  24. 

«  Sayre  v,  Wiener,  8  Wend.  (N.  Y.),  R.  661. 

•  Richard  ».  Talbird,  Rico  (S.  C),  Eq.  R.  158. 

'  Rev.  Stat.  c.  65,  8.  1 ;  Spencer  ».  Weston,  1  Dev.  &  Bat.  (N.  C),  R.  213. 

>  Stciger's  Adm'r  v.  Hillen,  5  G.  &  Johns.  (Md.),  R.  121.  [Bat  though  the  statute 
docs  not  apply  to  the  wife's  remedy  by  action  for  her  dower,  it  seems  that  lapse.of  time 
will  bar  an  action  for  an  account  Kiddall  v.  Trimble,  1  Md,  Ch.  Dec.  143.  In  Mis* 
sissippi,  the  action  of  dower  is  barred  by  the  statute.  Torrey  v.  Minor,  1  S.  &  M. 
(Miss.),  Ch.  489.    So  in  South  Carolina.    Caston  v.  Caston,  1  Rich.  (S.  C),  £q.  1.] 

ax 
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CHAPTER    XXX. 

OF  THE  ACTION  OF  EJECTMENT  AND  THE  RIGHT  OF  ENTRY. 

§  368.  The  histoiy  of  the  action  of  ejeotment  is  in  a  degree  illui»- 
tratiye  of  the  times  through  which  it  has  descended,  and  demonstra- 
tive  of  the  truth,  that,  in  a  progressive  state  of  society,  municipal  law 
will  infallibly,  though  almost  silently  and  imperceptibly,  shape  itself 
to  the  ends  of  justice.  In  the  earlier  periods  of  the  English  law,  the 
right  to  the  possession  of,  or  property  in,  lands,  was  determined  by 
some  kind  of  real  action  suited  to  the  circumstances  of  the  case ;  bat, 
for  a  long  time,  a  tenant  for  years  had  no  means  of  recovering  pos- 
session if  ousted  of  his  term, — a  lease  for  a  term  of  years  being  only 
regarded  as  a  contract  or  covenant,  upon  whichy  if  ejected  by  a 
stranger,  he  could  recover  only  damages,  and,  if  by  his  lessor.  Ins 
term  and  damages,  by  a  writ  of  covenant.^  An  alteration  in  the  law 
took  place  in  the  reign  of  Edward  IV.,  and  the  termer  was  allowed  to 
recover  both  his  term  and  damages ;  and,  at  length,  in  the  reign  of 
Elizabeth,  the  efectdone  firmce  became  the  established  form  of  action 
for  the  trial  of  tities  to  land.  In  this  action,  there  was  no  fiction ; 
the  plaintiff  was  a  real  person,  to  whom  a  lease  was  actually  sealed 
by  tiie  claimant  upon  the  land ;  and  so  also  was  the  defendant,  who 
entered  and  ousted  the  plaintiff.  This  gave  rise  to  abuse,  to  prevent 
which,  a  rule  of  court  was  made,  prohibiting  the  plaintiff  in  ejectment 
firom  proceeding  against  the  defendant,  without  previously  ^ving  no- 
tice to  the  person  actually  in  the  possession  of  the  lands,  who  then 
had  liberty  from  the  court  to  defend  the  action,  on  an  undertaking  to 
indemnify  the  defendant,  in  who^  name  the  action  proceeded.  When 
this  rule  was  made  is  not  certain.  A  still  further  improved  mode  of 
proceeding  was  introduced,  as  is  said,  by  Bolle,  Gh.  J.,  who  presided 
in  the  higher  law  court  during  the  Protectorate :  the  plaintiff  and  de- 


1  3  Bla.  Com.  158,  200. 
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fendaat  were  no  longer  real  persons,  bnt  the  tenant  in  possession  of 
the  land  was  allowed  to  become  defendant,  on  entering  into  a  rule  to 
confess  the  lease  to  the  6ctitious  claimant,  his  entry  into  the  land,  and 
his  ouster  bj  the  fictitious  defendant,  or,  as  he  was  called,  the  ^^  casual 
ejector ; "  and  the  subsequent  proceedings  were  then  carried  on  in 
the  name  of  the  real  tenant.^  The  action,  according  to  Lord  Mans- 
field, is  the  creature  of  Westminster  Hall,  introduced  within  time  of 
memory,  and  moulded  gradually  into  a  course  of  practice  by  rules  of 
the  courts.^  It  is  a  real  remedy  in  respect  to  the  land,  and  perwnal 
in  respect  of  the  damages  and  costs.  Hence  it  is  called  a  mixed 
action,  in  which  a  lessee  for  years,  when  ousted,  can  recover  his  term, 
as  also  his  damages.  It  is  also  a  possessory  aciion,  and  only  main- 
tmable  where  the  lessor  of  the  plaintiff  may  enter  .^  The  action  of 
ejectment  is  the  aciion  by  &r  the  most  in  use  in  this  country,  and 
eren  in  those  States,  as  tiie  reports  show,  wherein  real  actions  still 
remain  in  force  as  the  heritage  of  the  old  En^h  Common  Law.^  In 
some  of  the  States,  it  is  said,  it  is  'retained  with  its  fictions,  and  in 
others  without.  In  Pennsylvania,  South  Carolina,  Missouri,  Arkan- 
sas, its  fictions  form  no  part  of  the  practice,^  and  so  in  Rhode.  Island. 
It  has  been  stated,  that,  in  all  the  States,  the  proceedings  in  the  ac- 


^  Eosc.  on  Real  Actions,  and  Bnnn.  on  Eject. ;  Robinson  v.  Campbell,  3  Wheat.  (XT. 
S.))  R'  212.  In  the  colony  of  Massachnfletts,  before  jndidal  proceedings  had  assumed 
a  regular  and  systematic  form,  ^eJicHHous  action  of  ejectment  had  become  established 
in  the  English  courts ;  but  die  fictions  were  intelligible  only  to  lawyers,  and  were  not  of 
a  nature  to  be  approved  by  the  Massachusetts  puritans.  Steams,  in  his  "  Real  Actions," 
says :  "  We  should  hardly  expect  them  to  resort  to  the  indirect  method  of  making  a  lease 
of  their  lands,  in  order  to  try  the  title.  And,  as  to  confessing  a  lease,  an  entry,  and  an 
ouster,  which  had  never  had  any  existence  in  fact,  Jihey  seem — as  we  should  naturally 
expect — to  have  regarded  it  as  a  violation  of  truth,  and  therefore  wholly  inadmissible. 
It  is  doubtless  to  these  circumstances  that  there  are  only  two  «bscs  to  be  found  upon  the 
records  of  our  courts,  of  the  fictitious  action  of  ejectment  upon  the  English  model." 
Stearics,  supra,  396  (note). 

*  Per  Lord  Mansfield,  in  Fauclaim  v.  Shamtitle,  3  Burr.  B.  1292. 

^  Bac.  Abr.  Eject.  A.  2 ;  2  Steph.  N.  P.  1374.  In  ejectment,  under  stat.  of  1  Geo. 
IV.  c.  87,  8.  2,  the  landlord  can  recover  the  mesne  profits  of  the  premises,  from  the  ex- 
piration of  the  tenant's  interest,  down  to  the  time  of  tiie  verdict,  or  some  other  prior 
day,  to  be  specially  mentioned  herein.  But  trespass  must  be  resorted  to  for  the  subse- 
quent profits.    Bac.  Abr.  Eject.  (A.),  2. 

*  A  number  of  cases  for  the  recovery  of  land  in  Maryland  are  reported  in  the  4th 
volume  of  Har.  &  McHen.  B.,  before  the  revolution,  which  are  all  actions  of  eject- 
ment. 

«  4  Kent's  Ck)m.  71  (note). 
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tion  are  accommodated  to  circumstances,  and  to  the  views  entertcuned 
in  each  as  to  convenience.^ 

§  369.  Although  the  action  is  not,  eo  wommt^  included  in  the  act 
of  limitations,  yet,  inasmuch  if  it  be  enacted  that  none  shall  make  an 
entry  but  within  a  certain  declared  period  of  time  after  the  right  or 
title  shall  first  descend  or  accrue,  and  inasmuch  as  that  right  is  taken 
away  by  the  lapse  of  the  prescribed  period,  the  consequence  is,  that 
no  action  of  ejectment  (the  privilege  of  bnn^g  which  is  wholly  de- 
pendent on  the  right  of  entry)  can  be  sustained.  Indeed,  the  right 
of  entry  and  the  right  to  maintain  ejectment  are  so  much  alike,  in 
legal  sense,  that  ont  may  be  used  in  that  sense  for  the  other.  This 
has  long  so  been  {leld  under  the  statute  of  James,  and  may  be  re- 
garded as  the  settled  construction  in  this  countiy.^  Therefore,  to 
determine  whether  or  not  the  party  is  barred  of  his  right  to  mamtain 
an  action  of  ejectment,  it  is  requisite  to  determine  when  his  right  of 
entay  accrued. 

§  370.  It  has  been  commonly  said,  that  a  possession  for  ^b^  years 
creates  a  complete  titie  against  anybody ;  and,  indeed,  it  is  so  laid 
down  by  Blackstone.^  The  annotator  t^  that  author  (Christian) 
points  out  wherein  it  is  not  universally  true ;  for  an  uninterrupted 
possession  for  sixty  years  will  not  create  a  titie,  where  tiie  claimant  or 
demandant  had  no  right  to  enter  within  that  time.  An  estate  for  life 
or  years  may  continue  for  upwards  of  sixty  years,  and  yet  the  rever- 
sioner may  prosecute  his  right  of  entry  by  an  ejectment.  As  the 
remedy  only,  and  not  the  right,  is  barred  by  the  sl^tute,  it  is  possible 
that  an  estate  may  be  enjoyed  adversely  for  even  centuries,  and  may 


1  Stearns'  Real  Act.  57t 

^  Henderson  v.  Griffin,  5  Peters  (U.  S.),  R.  158.  And  see  also  Bradstreet  v,  Hant- 
ingdon,  id.  40 ;  Miller  v.  Mclntyre,  6  id.  61.  [In  Tennessee,  a  title  is  not  baired  by  a 
mere  failure  to  sue  during  the  time  limited ;  but  there  must  haye  been  an  adverse  pos- 
session. Neddy  r.  State,  8  Yerg»  (Tenn.),  249 ;  Smith  v.  McCall,  2  Humph.  (Tenn.), 
163.  A  sheriff's  deed  of  land  sold  on  execution  relates  back  to  the  date  of  the  levy 
and  invests  the  purchaser  with  the  right  of  entry  from  the  time  of  the  sale.  He  acquires 
by  his  purchase  not  merely  an  equity,  but  an  inchoate  legal  title ;  and  the  statute  of 
limitations  begins  to  run  against  his  right  of  entry  from  the  time  of  the  sale  and  not 
from  the  date  of  the  deed.  Chalfin  v.  Malone,  9  B.  Mon.  (Ky.),  596.  The  doctrine  of 
entry  by  relation  applies  only  to  the  case  of  disseisor  and  disseisee.  Litchfield  r.  Beady, 
1  £ng.  L.  &  £q.  460.] 

>  3  Bl.  Com.  196. 
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at  tftst  be  recovered  by  virtue  of  the  right  of  entry.  Suppose  an 
estate  to  be  limited  to  one  in  tail,  with  remainder  over  to  another  in 
fee,  and  the  tenant  in  tail  to  be  barred  of  his  remedy  by  the  statute : 
inasmuch  as  his  estate^  subsists,  the  right  of  entry  in  the  remainder- 
man cannot  accrue  until  the  fulure  of  the  issue  of  the  tenant  in 
tail,  which  may  not  happen  for  veiy  many  years.  In  Atkyns  v. 
Horde,  an  estate  was  settled  upon  several  persons  successively  in 
tail,  remainder  to  A  in  fee ;  and  one  of  the  remaindermen  in  tail, 
being  out  of  possession,  brought  an  ejectment,  which  was  held  to  be 
barred ;  and  the  heir  at  law  of  A,  after  all  the  tenants  in  tail  had  died 
without  issue,  brought  an  ejectment  within  llie.time  limited  for  the 
right  of  entry,  from  the  time  his  remainder  fell  into  possession,  and  he 
recovered  the  ^state.^ '  No  entry  can  be  made  by  persons  entitled  to 
reversions  in  fee-simple  expectant  on  the  determination  of  an  estate 
tail,  or  to  estates  tail  in  remainder,  during  ihe  continuance  of  the  par- 
ticular estate,  which  will  have  the  effect  of  avoiding  the  statute.^  It 
has  been  held,  in  Pennsylvania,  that,  notwithstanding  the  next  heir 
in  tail  releases  to  the  tenant  in  tail  in  possession,  the  statute  does  not 
run  against  the  releasor,  until  the  death  of  the  tenant  in  tail  without 
issue.* 

§  371.  The  right  of  entry  in  the  person  in  remainder  can  in  no  case 
be  affected  by  the  statute  of  limitations  during  the  existence  of  the 
particular  estate ;  and  the  laches  of  a  tenant  for  life  will  not,  as  a  gen- 
eral rule,  affect  the  party  entitied.^  It  was  decided,  in  Goodright  v. 
Forester,  in  which  the  judgment  of  the  court  was  delivered  by  Lord 
Ellenborough,^  that  the  fine  of  a  tenant  for  life  divests  the  estate  of 
the  remainderman  or  reversioner,  leaving  him  only  a  right  of  entry, 
to  be  exercised  either  then,  by  reason  of  forfeiture,  or  within  five 


^  Atkyns  v.  Horde,  1  Burr.  R.  60 ;  Thomas  Coke,  Litt  252,  n.  U.  [And  see  ante, 
§  304.] 

^  3  Craise,  Dig.  403 ;  Cook  v,  Danvers,  7  East,  R.  299;  Donej  v.  Smith,  7  H.  & 
Johns.  (Md.),R.  345. 

'  Hall  V,  Vandegift,  3  Binn.  (Penn.),  R.  374.  And  see  Cheseldine  r.  Brewer,  4  Harr. 
&  McHen.  (Md.),  R.  487. 

*  3  Cruise,  Dig.  403 ;  2  Stark,  on  Ev.  887. 

*  Goodright  v.  Forester,  8  East,  R.  551.  And  see  also.  Chandler  v.  Cook,  I  Root 
(Conn.),  R.  546;  Dorsey  v.  Smith,  7  H.  &  Johns.  (Hd.),  R.  345;  Widdowson  v,  Har- 
rington, 1  Jac.  &  Walk.  R.  512;  Colclongh  v,  Hulse,  3  B.  &  Cress.  R.  757 ;  Milner  v, 
Brightman,  10  East,  R.  583. 

31* 
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years  after  the  natuo'ai  determination  of  the  preceding  estate ;  aad 
that  the  effect  of  the  statute,  4  Hen.  YII.  c.  24,  is  only  to  save  to  all 
the  remaindermeii  their  respective  rights  of  entry  witiiin  five  years 
after  their  respective  titles  accrue,  without  a  subsequent  remainder^ 
man  being  prejudiced  by  the  laches  of  another  remainderman  who 
preceded  him.  The  same  doctrine  was  declared  by  the  Supreme 
Court  of  New  York,  in  a  case  in  which  it  was  held,  that  the  right  of 
entry  of  the  lessor  could  not  exist  during  the  estate  by  the  curtesy.^ 
If  a  husband  seised,  as  tenant  by  the  curtesy,  makes  a  conveyance  in 
fee,  and  ibe  grantee  enters  and  continues  in  possesadon,  claiming  to 
own  tiie  whole  absolutely,  such  possession  will  be  regarded  as  adverse 
to  the  wife  and  those  claiming  under  her,  only  &om  the  period  of  tiie 
husband's  death.^  Where  the  wife  became  entitled  i»  the  premises 
as  heir  at  law,  during  her  coverture,  and  her  husband  conveyed  his 
life-estate  therein,  and  his  grantee  continued  in  possession  for  more 
than  thirty  years,  —  the  husband  still  living,  she  may,  after  the  de- 
cease of  her  husband,  make  an  entry,  and  recover  the  land.^  Where 
a  husband,  by  deed  in  his  own  name,  only  conveys  his  wife's  land  in 
fee,  and  she  merely  affixes  her  signature  and  seal  to  the  deed  ''  in 
token  of  her  relinquishment  of  all  her  right  in  the  bargained  premi- 


1  Jackflon  v.  Scfaoonmaker,  4  JohnB.  (N.  Y.),  R.  890.  Also  in  Jackson  v.  Sellick,  8 
id.  202. 

^  Constantine  v,.  Van  Winkle  (N.  Y.  Court  of  Errors,  per  Portor,  Senator),  6  Hill 
(N.  Y.),  R.  177.  In  the  case  of  Jackson  t>.  Jackson  (ex  dem.  Swartwout),  Savage,  Ch. 
J.,  said  :  "  At  what  period  of  time,  I  would  ask,  was  it  in  the  power  of  the  heirs  of 
Mrs.  Cooper  to  have  asserted  their  rights,  before  181 7,  when  Thomas  Cooper  (he  was 
tenant  hj  the  curtesy),  died  ? "  He  answers,  "  They  were  not  bound  to  muk«kan  entiy 
or  claim  until  the  death  of  Mrs.  Cooper.  And,  from  that  period  till  the  death  of  tenant 
for  life,  the  law  would  not  permit  them  to  enter.  Shall  laches,  then,  be  imputed  to 
them  ?  Certainly  not.  Wliether  Colden  Cooper  was  bom  before  or  after  the  disseisin, 
seems  to  me  not  to  change  the  rights  of  the  parties.  The  lessors  of  the  plaintiff  have 
brought  their  action  'v^'ithin  ten  years  after  the  operation  of  the  statute  upon  their  claim, 
and  are  not  barred  by  it."  Sutherland,  J.,  in  the  same  case,  gave  a  similar  opinion. 
5  Cowen  (N.  Y.),  R.  95,  103.  Held,  in  Kentucky,  that,  where  the  husband  alienes 
the  wife's  land,  the  wife's  right  of  entry  is  not  barred  until  twenty  years  after  the  hus- 
band's death.  Miller  v.  Shackelford,  3  Dana  (Ky.),  R.  289  ;  [Merraman  v.  Caldwell, 
8  B.  Mon.  (Ky.),  32]. 

•  Melius  V.  Snowman,  8  Shep.  (Me.),  R.  201.  But,  if  the  demandant  and  her  hus- 
band had  been  disseised  during  tlie  coverture,  they  would  have  had  a  right  to  enter 
immediately  upon  the  disseisor,  and  from  that  time  the  statute  would  have  commenced 
running  against  the  husband,  and  against  the  wife.  Ibid.  [Guion  v.  Anderson,  8 
Humph.  (Tenn.),  298.] 
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86S,"  her  right  in  fee  is  not  thereby  conveyed,  and  she,  after  the  de- 
eease  of  her  husband,  may  maintam  a  writ  of  entry  on  her  own  seisin, 
to  recover  the  land.^  Th«  principle  in  reference  to  which  the  statute 
of  limitations  operates  in  Kentucky,  is,  that  there  must  be  a  right  of 
entry  existing  at  the  time  of  the  bar,  which  can  be  affected ;  and, 
when  the  person  who  is  supposed  to  be  affected,  and  those  under 
whom  he  holds,  had  no  right  of  entry,  that  ri^t  is  not  tolled.^ 

§  872/  Neither  the  statute  of  limitations,  nor  a  descent  cast,  will 
affect  a  right,  if  a  particular  estate  existed  at  the  time  of  the  dissei- 
sin.^ Thus,  where  the  plaintiff  demanded,  as  a  reversioner,  a  portion 
of  a  certain  tract  of  land,  and  proved  that  his  grandfather,  in  1770, 
was  seised  of  the  premises  in  fee,  and  died  so  seised ;  and  whereupon 
his  estate  was  divided  «among  his  heirs ;  and,  upon  such  division,  the 
premises  in  question  were  assigned  to  his  widow  as  her  dower,  and 
she  entered  and  took  possession ;  that  the  said  widow  died  in  1810 ; 
and  that  the  plaintiff,  in  1811,  entered  into  the  demanded  premises, 
and  took  possession  of  the  same ;  —  the  tenant  proved,  that  Ids  grand- 
father entered  upon  the  premises  nearly  forty  years  since,  and  that, 
for  more  than  thirty  years  before  the  plaintiff's  entry,  the  tenant's 
said  grandfather,  his  father,  and  he  the  said  tenant,  had  been  in  the 
quiet  possession  of  the  same,  claiming  to  hold  it  in  their  own  right ; 
and,  upon  this  evidence,  the  tenant  contended,  that,  by  virtue  of  such 
possession,  the  plaintiff,  in  1811,  had  no  right  of  entry;  and,  by 
Parker,  Gh.  J.,  ^^  The  demandant's  right  of  entry  accrued  on  the 


1  Bruce  v.  Wood,  1  Met.  (Mass.),  R.  542.  The  statute  32  Heu.  YIII.  c.  28, 
which  provides,  that  no  act  hy  the  husband  only  shall  moke  any  discontinuance  of  the 
wife's  inheritance  or  fireehold,  but  that  she,  her  heirs,  &c.,  may  lawfully  enter  thereupon, 
according  to  their  rights, — is  in  force  as  a  part  of  the  common  law  of  Massachusetts. 
Ibid.  [Fagan  v.  Walker,  5  Ired.  (N.  C),  637.  In  Vermont,  land  devised  to  a  woman 
in  tail  was  conve3red  by  deed  of  herself  and  her  husband,  and  a  suit  commenced  by  the 
children  of  theyem^  within  fifteen  years  after  the  death  of  both  husband  and  wife,  was 
held  to  be  barred.    Giddings  t;.  Smith,  15  Vt.  844.] 

«  Per  Mills,  J.,  in  May's  Heirs  v.  Hill,  5  Litt.  (Ky.),  R.  313.  [Gill  v.  Fauatleroy,  8 
B.  Mon.  (Ky.),  177;  Vanarsdall  v,  Fauntleroy,  7  id.  401.  But  where  the  purchasers 
held  undisturbed  possession  for  twenty-throe  years  after  the  wife's  death,  and  eighteen 
after  the  husband's,  and  it  did  not  appear  that  the  heirs  labored  under  any  disability 
during  the  time,  it  was  held,  that  they  were  barred.  Patrick  v,  Chenault,  6  B.  Mon. 
(Ky.),  815.] 

^  Per  Kent,  Ch.  J.,  in  Jackson  v,  Schoonmaker,  4  Johns.  (N.  Y.),  R.  390;  Cook  v. 
Danvers,  7  East,  B.  299. 
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deaih  of  the  tenant  for  life ;  and  he  had  twenty  years,  by  &e  statute, 
to  preserve  his  estate  by  entry.  H^  entered,  in  fact,  inthin  one  year 
after  his  title  acorued ;  Ihat  is,  after  thei  termination  of  the  life- 
estate."  ^  But,  where  a  widow,  tenant  for  M6  of  land  settled  upon 
her  for  jointure  (such  settiement  being  made  in  execution  of  a  power 
granted  to  the  deceased  husband),  married,  and,  after  her  death,  the 
second  husband  held  for  more  than  twenty  years  after  her  death,  — 
the  possession  of  the  second  husband  after  the  wife's  death,  it  was 
held,  was  a  bar  to  an  action  of  ejectment,  brought  by  the  party  on 
whom  the  reversion  in  fee  had  descended  during  the  estate  for  life.^ 

§  378.  In  the  statute  of  descents  in  Connecticut,  the  word  ^^  chil- 
dren" is  substituted  for  ^^  lawful  issue,"  and  other  technical  words  of 
the  common  law.  Therefore,  where  A,  being  teised  of  land,  had  an 
illegitimate  child  C,  and  afterwards  intermarried  witii  B,  by  whom 
she  had  a  leptimate  child  D ;  A  died  in  1778,  B  surviving  her ;  D 
went  into  possession  of  tiie  land,  and  ever  since  held  adversely; 
B  died  in  1816,  C  being  then  and  ever  since  a  feme  covert ;  —  in 
ejectment,  brought  by  G  and  her  husband,  in  1821,  for  a  moiety  of 
tiie  land,  it  was  held  that  B  had  an  estate  for  life,  as  tenant  by  the 
curtesy ;  that  G  had  no  right  of  entry  until  the  death  of  B  ;  that  G, 
therefore,  was  not  barred  of  her  right  by  the  possession  of  D,  and  the 
plaintiff  was  entitled  to  recover.^ 

§  874.  The  rule  is  the  same  where  a  person  is  seised  of  a  rever- 
sion expectant  for  a  term  of  years ;  and  the  person  so  seised  is  not 
bound,  in  order  to  entitle  himself  to  recover  in  ejectment,  to  show,  as 
a  part  of  his  case,  that  he  has  actually  received  at  any  time  the  rents 


1  Wallingfoid  v.  Hearl,  15  Mass.  R.  471.  And  see  also,  Wells  v.  Prince,  9  id.  508 ; 
Jackson  v.  Sellick,  8  Johns.  (N.  Y.),  B.  262;  Jackson  v.  Johnson,  5  Cowen  (N.  Y.), 
B.  74,  A  descent  cast  does  not  prevent  the  bringing  of  an  ejectment,  though  no  entiy 
has  been  made  by  the  plaintiff.  Mockbee  v.  Clagett,  2  Harr.  &  McHen.  (Md.),  B.  1. 
The  opinion  of  the  commissioners  on  the  law  of  real  property,  in  England,  was,  that  a 
discontinuance,  or  descent  cast,  or  any  other  impediment  by  which  a  right  of  entry  may 
be  now  barred,  should  not  operate  against  the  title  to  an  estate  in  possession,  so  as  to 
take  away  the  right  of  entry.  "  A  descent,"  say  they,  "  arises  from  the  act  of  God,  and 
not  of  th^  parties."  Beport  of  Com.  Accordingly,  by  the  statute  of  3  and  4  V^iU. 
lY.  c.  27,  BO  descent  castor  discontinuance  defeats  any  right  of  entry. 

>  Fariier  o.  Gregory,  2  Adol.  &  £11.  B.  14;  and  29  £ng.  Com.  Law  B.  14. 

8  Heath  v.  White,  5  Conn.  B.  228. 
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reserved  upon  the  lease  for  years.  K  ejectment  be  brought  within 
the  time  prescribed  for  the  right  of  entry,  the  statute  is  satisfied  as 
regards  the  term,  though,  as  to  the  rent  which  has  become  due,  it 
may  be  different.^ 

§  376.  Where  there  exist  two  separate  rights  of  entry,  the  loss  of 
one  by  lapse  of  time  will  not  impair  the  other.  And,  if  a  person 
acquires  a  second  right,  he  is  allowed  a  new  period  of  twenty  years 
to  pursue  his  remedy,  though  he  has  entirely  neglected  the  first.  The 
maxim  of  the  law  is,  Quando  dua  jura  in  vma  persona  concurruntj 
cequum  estac  ri  essent  in  diversis.^  A  tenant  in  tail  of  lands,  held 
in  ancient  demesne,  confined  them  by  fine,  in  the  court  of  ancient 
demesne,  to  three  persons  for  their  lives ;  he  afterwards  levied  an- 
other fine  of  the  reversion,  in  the  same  court,  to  the  use  of  himself 
and  his  heirs.  It  was  determined,  that  the  first  fine  created  a  discon- 
tinuance of  the  estate,  and  took  away  the  entry  of  the  issue  in  tail, 
during  the  lives  of  the  three  persons  to  whom  the  fine  was  levied,  but 
that  the  second  fine  did  not  make  any  discontinuance ;  therefore, 
although  the  issue  in  tail  had  neglected  to  bring  his  formedon  within 
twenty  years  after  the  death  of  his  ancestor,  when  his  ri^t  first  ac- 
crued, yet,  when  the  last  life  dropped,  the  discontinuance  was  deter- 
mined, and  the  heir  acquired  a  new  right  of  entry,  for  the  pursuit  of 
which  he  was  allowed,  by  the  statute,  21  Jac.  I.,  a  new  period  of 
twenty  years.  And  that,  when  a  person  has  a  right,  and  several 
remedies,  the  discharge  of  one  is  not  the  discharge  of  the  other ;  and 
that  the  word  righty  in  the  statute,  means  a  right  of  entry.  This 
judgment  was  afterwards  afSrmed  in  the  House  of  Lords.^  So,  a 
remainderman  expectant  on  an  estate  for  life  or  years,  to  whom  a 
right  to  enter  is  given  by  the  forfeiture  of  the  tenant  for  life  or  years, 
is  not  boimd  to  do  so.  And  if  the  right  to  enter  is  barred  for  that 
cause  by  the  statute,  it  does  not  affect  the  right  of  entry  arising  after- 


^  Orrcll  V,  Maddox,  Rmm.  on  Eject. ;  App.  to  the  same,  No.  1.  And  see  post,  Chap. 
XXXIII.,  on  the  subject  of  Possession  as  between  Liandlord  and  Tenant.  It  has  been 
held,  that  a  lessor  is  within  the  section  of  the  act  of  3  and  4  Will.  IV.,  which  provides 
expressly,  that  the  statute  mns  from  the  time  when  remainders  or  reversions  become 
estates  in  possession,  when  the  rent  has  not  been  received  adversely.  7  MeeF.  &  Welsh. 
(Ex.),  R.  131. 

«  2  Cruise,  Dig.  498. 

>  ^unt  V.  Bourne,  1  Salk.  R.  339 ;  2  id.  421 ;  Bro.  Pari.  Cas.  €6.  And  see  Good- 
right  v.  Forester,  8  East,  R.  55^ 
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wards,  on  the  death  of  the  tenant  for  life.^  So,  where  the  defence 
was,  that,  as  a  devisee  for  life  had  never  entered,  and  as  a  refusal  to 
accept  the  devise  was  therefore  to  be  presumed,  the  right  of  the  re- 
mainderman to  enter  having  thus  accrued,  he  was  bound  to  enter 
within  twenty  years.  The  court  said,  it  was  true,  that  the  remainder- 
man might  have  entered  immediately  on  the  refusal  of  the  devisee, 
but  that  one  might  have  different  ri^ts  of  entry ;  and,  although  the 
devisee  for  life  refuses  to  accept  the  estate  devised,  and  the  remain- 
derman thereby  acquires  an  immediate  right  of  entiy,  yet  he  is  not 
obliged  to  avail  himself  of  his  right  so  accruing,  but  may  enter  after 
his  second  right  accrues,  by  the  death  of  the  tenant  for  life.^  To 
these  cases,  showing  that  the  remainderman  need  not  insist  on  the 
forfeiture  of  the  estate  for  fife,  but  may  wait  the  regular  expiration  of 
the  particular  estate,  and  the  statute  does  not  begin  to  run  till  that 
time,^  the  following  case  was  held  to  be  analogous :  A  was  tenant  for 
fife,  with  a  power  of  appointment  by  will,  attested  by  three  credible 
witnesses.  By  wifi,  attested  by  three  witnesses,  he  appointed  the 
lands  to  B  for  fife,  and  after  her  death  to  C  in  fee.  B  was  one  of  the 
witnesses  to  the  will,  and  the  appointment  to  her  was  therefore  void. 
On  the  death  of  the  testator,  the  husband  of  B  entered,  and  held  the 
land  till  his  death,  which  was  three  years  after  the  death  of  B.  The 
statute,  it  was  held,  did  not  begm  to  run  against  G  till  the  death  of 
B,  notwithstanding  the  fife-estate  was  bad.^ 


1  2  Craise,  Dig.  501 ;  Stevens  v,  Winship,  1  Pick.  (Mass.),  R.  318 ;  Gwynn  v. 
Jones,  2  Gill  &  Johns.  (Md.),  R.  173;  [Miller  v.  Ewing,  6  Gush.  (Mass.),  34]. 

>  Wells  V.  Prince,  9  Mass.  R.  508.  By  ^  statate  of  3  and  4  Will.  IV.  (see  App. 
Yi.),  sections  3  and  4,  reversioners  and  remaindermen  have  two  periods  prescribed,  when 
they  may  enforce  their  claim :  1st.  when  a  forfeiture  takes  place,  or,  2d.  at  the  time 
when  the  reversion  becomes  an  estate  in  possession ;  and,  by  section  6,  of  the  same  stat- 
nte,  the  statate  continues  to  ran,  notwithstanding  the  deatii  of  the  party,  and  there  has 
been  no  cuimtnistrator,  which  is  di£forent  from  the  law  before  that  statate.  (See  ante. 
Chap.  VII.)  If  a  tenant  by  the  curtesy  makes  a  conveyance  of  the  estate  in  fee,  he 
thereby  creates  a  forfeiture  of  his  estate,  and  the  reversioner  has  th»eapon  an  imme- 
diate right  to  enter.  French  r.  Rollms,  8  Shep.  (Me.),  R.  872.  Bat,  where  a  tenant 
by  the  curtesy  of  an  undivided  portion  of  an  estate  had  abandoned  the  land  for  more 
than  forty  years,  leaving  it  in  the  possession  of  another  tenant  in  common,  whose  occu- 
pancy was  an  ouster ;  it  was  held,  that  the  reversioner  of  such  undivided  portion  of  the 
estate  had  no  right  of  entry  upon  the  tenant  in  possession,  daring  the  life  of  the  tenant 
by  the  curtesy — his  abandonment  of  the  land  being  no  forfeiture  of  the  estate.  Witham 
V.  Perkins,  2  Greenl.  (Me.),  R.  400. 

*  Per  Mr.  Justice  Taunton,  in  Allen  v.  Blakeway,  5  Carr.  &  Payne,  R.  563 ;  and  24 
Eng.  Com.  Law  R.  456. 

*  Allen  V.  Blakeway,  supra,  ^ 
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§  876.  It  has  been  expressly  held,  that,  where  the  person  who  is 
made  tenant  for  life  haa  been  absent  %even  years  (though,  in  common 
cases,  the  presumption  of  law  is,  that  he  is  dead),  yet,  as  there  is  no 
legal  presumption  as  to  the  time  of  his  death,  a  party,  who  claims  as 
a  reversioner,  cannot  avail  himself  of  this  jM^umption  to  establish 
that  the  tenant  for  life  died  within  twenty  years  from  die  commence^ 
ment  of  the  action ;  but  he  must  prove,  by  direct  evidence,  that  he 
did  die  within  that  time.^  The  length  of  time  may,  however,  be  so 
great  aa  to  preclude  the  necessity  of  direct  evidence.  In  a  case 
where  the  plaintiff  in  ejectment  deduced  his  title  to  the  land  in  ques- 
tion, he  gave  in  evidence  a  grant  for  the  land  in  1671  to  T.  P.  and 
B.  B.,  and  that  T.  B.  was  seised  and  possessed  of  the  land,  and  died 
so  seised  in  1746,  having,  by  his  will,  in  1744,  devised  the  land  in 
tail  to  his  son  F.  B.,  after  Us  mother^s  death.  In  1780,  F.  B.,  being 
in  possession,  conveyed  the  land  to  B.  Gr.,  who  died  intestate,  in  1800, 
leaving  six  children,  one  of  whom  conveyed  all  his  interest  to  the 
lessor  of  the  plaintiff.  It  was  contended  that  the  death  of  the  tenant 
for  life  was  not  proved ;  but  it  was  held,  that  the  life-estate,  set  up 
to  defeat  the  action,  must,  from  the  length  of  time  that  had  elapsed 
(1746  to  1808),  be  conridered  as  having  expired  before  the  eject- 
ment was  brought ;  and,  consequently,  the  plaintiff  was  entitled  to 
recover.* 

§  877.  When  an  action  of  ejectment  is  brought  within  the  time 
limited  by  the  statute  for  the  right  of  entry  upon  land,  the  confession 
of  lease,  entry  and  <msterj  includes  all  the  essential  formalities, 
and  proof  of  an  actual  entry  is  dispensed  with.^  But  when  the  action 
is  not  brought  until  after^the  time  limited  has  expired,  it  is  incumbent 
on  the  lessor  of  the  plaintiff  to  prove  an  actual  entry  within  such 


^  This  was  held  ander  the  statute  of  3  and  4  Will.  IV.,  the  dd  section  of  which  pro- 
vides expressly,  agreeably  to  the  before-settled  constmction,  that,  in  case  of  remainders 
or  reversions,  the  time  rons  from  the  time  when  the  remainder  or  reversion  becomes  an 
estate  in  possession.  Nepean  v.  Knight,  2  Mees.  &  Welsh.  (Ex.),  B.  911.  And  see 
French  v.  Rollins,  8  Shep.  (Me.),  R.  372. 

^  Stephenson  v.  Howtud,  3  H.  &  Johns.  (Md.),  R.  554. 
.  ^  3  Cmlse,  Dig.  483;  1  Sannd.  B.  319,  n.;  Jackson  t;.  Crysler,  1  Johns.  (N.  T.), 
Ca.  125 ;  Bond  t7.  Hopkins,  1  Sch.  &  Lefr.  B.  413 ;  Hall  r.  Vandeigrift,  3  Binn. 
(Penn.),  R.  374;  Smith  v.  Burds,  9  Johns.  (N.  T.),  R.  174;  Jackson  r.  Cairns,  20  id. 
301 ;  Demarest  v.  Wynkoop,  3  Johns.  (N.  Y.),  Ch.  R.  129;  Ben  v,  Morris,  2  Halst. 
(N.  J.),  R.  6. 
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time  ;^  that  is,  the  entry  must  be  upon  the  land  in  question.  In  an 
ancient  case,  where  a  fine  was  levied,  the  lessor  of  the  plaintiff  proved 
that,  at  the  gate  of  the  house  in  question,  he  said  to  the  tenant  that 
he  was  heir  to  the  house  and  the  land,  and  forbade  him  to  pay  rent 
for  the  future  to  the  defendant.  It  was  agreed  that  the  claim  at  the 
gate  would  not  have  been  sufficient,  had  it  not  have  appeared,  that 
there  was  a  court  before  the  house,  which  belonged  to  it;  and,  such 
being  the  case,  the  claim  was  on  the  land,  and,  consequentiy,  was 
held  good.^  In  a  very  modem  case  in  this  country,  it  was  held,  that 
the  acts  of  riding  along  the  public  highway,  which  passed  over  certain 
lots,  and  there  making  an  inquiry  about  tiiem,  have  not  the  requisite 
properties  of  an  entry .^  Where  a  part  of  the  land  claimed  is  in  one 
county  and  part  in  another,  there  must  be  a  distinct  entry  for  each 
county:  but,  if  the  whole  be  in  one  county,  an  entry,  with  a  declara- 
tion in  the  name  of  the  whole,  is  sufficient.*  If,  by  force  or  fraud, 
the  party  is  prevented  from  making  an  actual  entry  on  the  land 
claimed,  his  intent  to  do  so,  declared  as  near  the  land  as  possible,  is 
equivalent  to  an  actual  entry .^ 

§  378.  The  material  point  is,  that  the  entry  be  made  animo  cla- 
rnancU;  and  no  entry,  where  it  appears  at  the  time  that  there  was  no 
intention  of  making  claim,  will  be  of  any  effect.*    Where,  therefore, 


1  2  Cruise,  Dig.  501 ;  Berrin^n  v,  Parkhurst,  13  East,  R.  489 ;  Doe  v.  Danvers,  7 
id.  299 ;  Groodright  v,  Cator,  Doug.  R.  477 ;  Shearman  v.  Irvin's  Lessee,  4  Cranch 
(U.  S.),  R.  367;  Jackson  v.  Haviland,  13  Johns.  (N.  Y.),  R.  229 ;  Brown  v.  Porter,  10 
Mass.  R.  93 ;  Harbaugh  v.  Moore,  11  Gill  k  Johns.  (Md.),  R.  283;  Ridgley  v.  Ogle,  4 
H.  &  Johns.  (Md.),  R.  128.  To  avoid  the  statute,  it  is  not  necessary  to  bring  an  action ; 
it  is  sufficient  to  make  an  entry  upon  the  land.  Altcmus  v.  Campbell,  9  Watts  (Penn.), 
R.  28. 

3  Anon.  Skinn.  R.  412. 

'  Robinson  v.  Sweet,  3  Greenl.  (Me.),  R.'  316.  And  see  Proprietors  of  Kennebec 
Purchase  v,  Laboree,  id.  275. 

*  Co.  Litt.  s.  419 ;  Jackson  v.  Lunn,  3  Johns.  (N.  Y.),  Ca.  115. 

*  2  Cruise,  Dig.  501 ;  Jackson  v.  Schoonmaker,  4  Jolms.  (N.  Y.),  R.  389;  Jackson 
V.  Haviland,  13  id.  229. 

*  See  authorities  just  above  cited.  An  entry  to  purge  a  disseisin  should  be  made  with 
that  intention ;  and  such  intention  should  bo  sufficiently  indicated,  either  by  the  act 
itself,  or  by  words  accompanying  the  act.  Per  Weston,  J.,  in  delivering  the  opinion  of 
the  court,  in  Robinson  v.  Sweet,  3  Qreenl.  (Me.),  R.  316.  Whether  an  entry  and 
making  a  survey  amount  to  an  entry  animo  damandi,  is  a  question  for  the  jury,  not  for 
the  court.  Miller  v.  Shaw,  7  Scig.  &  Rawle  (Penn.),  R.  129.  See  also.  Brown  v, 
McKinney,  9  Watts  (Penn.),  R.  567;  Holtiapple  v.  Phillibaum,  4  Wash.  (Cir.  Co.), 
R.  567;  [Dillon  v.  Mattox,  21  Geo.  113]. 
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a  party,  by  invitation  of  the  tenant,  went  into  a  cellar  to  see  its  anti- 
quity, it  was  adjudged  to  be  no  such  entry  as  woidd  vest  the  posses- 
sion in  the  person  so  entering.^  Again,  where  the  evidence  was,  that 
the  party  claiming  to  have  made  an  entry,  went  to  the  house  occupied 
by  the  defendant,  by  agreement  with  him,  to  see  it,  with  an  expecta- 
tion  of  his  taking  a  lease,  or  making  an  arrangement  or  compromise 
with  him,  but  not  to  take  possession,  and  nothing  of  the  kind  was 
effected ;  it  was  held,  that  this  was  not  such  an  entry  as  would  avoid 
the  statute.^  The  entry  must  be  such  a^  to  challenge  the  right  of  the 
occupant ;  or,  in  other  words,  it  must  bear  on  the  face  of  it  an  une- 
quivocal intent  to  resume  the  actual  possession.^   . 

§  379.  A  guardian  for  nature  or  in  socage  may  enter  m  the  name 
of  his  ward,  without  any  command  or  assent ;  and  so,  also,  the  re- 
imunderman  or  reversioner  may  enter  in  the  name  of  tenant  for  life, 
or  years,  or  those  particular  tenants  in  the  name  of  the  reversioner 
or  remainderman,  without  any  command  or  assent,  on  account  of  the 
privity  between  the  parties.*  So,  likewise,  an  entry  by  a  cestui  que 
trust  will  be  suflScient ;  *  and,  as  the  entry  of  one  joint-tenant,  co- 
parcener, or  tenant  in  common,  will  avoid  the  effect  of  a  fine  as  to  the 
other  joint  or  cotenant  or  coparcener,^  it  will  have  the  effect  to  avoid 
the  statute  of  limitations.^ 


1  Plowd.  92,  93.  '  ,  ^ 

«  AltemiM  V.  Campbell,  9  Watts  (Penn.),  R.  28. 

^  Gibson,  Ch.  J.,  in  AltemoB  v,  Campbell,  supra;  Waterhoose  v.  Martin,  Feck, 
(Tenn.),  R.  392.  [The  recovery  of  a  judgment  in  an  action  of  ejectment  without  an 
entry,  does  not  stop  the  mnniDg  of  the  statute.    Kennedy  v.  Reynolds,  27  Ala.  364.] 

*  Podger's  Case,  9  Co.  106  (a) ;  McMastera  v.  Bell,  2  Penn.  R,  180. 

*  Gree  V.  Rolle,  1  Ld.  Raym.  R.  716. 

*  Tidd,  Pr.  1199;  Steph.  N.  P.  1394;  GUI  v,  Pearson,  6  East,  R.  178. 

7  Watson  V.  Gregg,  10  Watts  (Penn.),  R.  296.  [What  fiicts  constitute,  as  well  as 
the  question  whether  the  facts  constitute,  an  entry,  shall  be  left  to  the  jury.  Hooper  v» 
Garver,  15  Penn.  St.  (3  Harris),  517.  An  entry  by  an  agent  is  sufficient.  IngersoU  v. 
Lewis,  11  Penn.  St.  (1  Johns.),  212.  And  a  subsequent  ratification  of  the  entry  of  a 
person  unauthorized  originally  to  make  it,  is  equivalent  to  an  entry  by  previous  com- 
mand.   Hinman  v.  Cranmer,  9  Barr  (Penn.),  40.] 

32 
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CHAPTER   XXXI- 


ADVERSE  POSSESSION. 


§  380.  The  circumstances  under  which  the  occupation  of  land  con- 
stitutes a  possession  suflScient  to  defeat  the  right  of  entry  under  the 
statute  of  limitations,  are  the  foundation  upon  which  all  real  and  pos- 
sessory actions  are  supported.  The  doctrine,  therefore,  by  which  the 
limitation  of  the  action  in  every  case  is  governed,  is  of  much  moment, 
and  one  which,  in  the  United  States,  has  afforded  a  field  of  judicial 
discussion  and  decision,  correspondent  in  length,  breadth,  and  variety, 
to  the  occupied  territorial  hmits  within  their  jurisdiction ;  limits  which 
embrace  immense  tracts  of  soil  but  here  and  there  reclaimed  from 
their  primeval  condition,  as  well  as  densely  |)opulated  commercial  and 
manufacturing  cities  and  districts,  almost  innumerable.  As  a  general 
doctrine,  it  has  too  long  been  established  to  be  now  in  the  least  degree 
controverted,  that  what  the  law  deems  a  perfect  possession,  if  contin- 
ued without  interruption  during  the  whole  period  which  is  prescribed 
by  the  statui»  for  the  enforcement  of  the  right  of  entry,  is  evidence 
of  a  fee.  Independently  of  positive  or  statute  law,  tiie  possession 
supposes  an  acquiescence  in  all  persons  claiming  an  adverse  interest; 
and  upon  this  acquiescence  is  founded  the  presumption  of  the  exist- 
ence of  some  substantial  reason  (though  perhaps  not  known),  for 
which  the  claim  of  an  adverse  interest  was  forborne.  Not  only  every 
legal  presumption,  but  every  consideration  of  public  policy,  requires, 
that  this  evidence  of  right  should  be  taken  to  be  of  very  strong,  if 
not  of  conclusive  force.^      There  are  some  statutes  which,  as  has 


^  See  ante,  Chap.  I.  An  adyerso  possession,  wheie  it  actnaUy  exists,  may  be  set  np 
against  any  title  whateyer,  and  to  make  oat  a  title  under  the  statute  of  limitations.  Per 
Johnson, «!.,  in  giving  the  opinion  of  the  Supreme  Court  of  the  United  States,  in  Brad- 
street  V,  Huntingdon,  5  Peters  (U.  S.),  B.  438.  Jackson  v.  Difiendorf,  3  Johns.  (N.  T.), 
B.  267.  See  also,  Heinneccius,  p.  6,  s.  208 ;  Gro.  L.  2,  c.  4,  p.  86 ;  Bun.  on  Eject.  59 ; 
Stokes  r .  Berry,  Salk.  421 .  An  undisturbed  possession  of  twenty  years  is  evidence  of  an 
estate  in  fee  if  no  other  title  appear,  and  upon  such  evidence  a  plaintiff  may  recover  in 
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been  shown,  not  only  take  away  the  remedy  for  the  right  of  entry, 
after  a  certain  length  of  possession,  but  enact  in  express  terms,  that 
such  length  of  uninterrupted  possession,  shall  of  itself  constitute  a 
complete  title.^  In  controversies,  however,  between  States,  relating 
to  boundaries,  the  statutes  of  limitation  will  not  be  so  applied  in  all 
their  rigor,  nor  will  a  title  be  acquired  by  prescription  as  readily.^ 

§  381.  The  belief  is,  ihat  no  case  can  be  put  in  which  a  private 
individual  knows  that  another  person  claims,  and  is  in  the  actual  en- 
joyment of,  land  which  belongs  to  him,  and  neglects  to  prosecute  his 
right  at  law,  where  there  is  nothing  to  prevent  his  doing  so,  that  he 
will  not  be  barred  by  the  statute  of  limitations.^  Where  neither  party 
has  title  in  an  action  of  ejectment,  it  is  clear  that  the  party  showing 
the  prior  possession  is  entitled  to  recover,  unless  the  last  possession 
has  been  continued  adversely  for  the  time  which  the  statute  of  limita- 
tions prescribes.^  It  is,  also,  unquestionable,  that  where  land  has 
been  held  under  a  claim  to  the  fee,  for  the  time  prescribed  by  the 
statute,  and  an  entry  is  made  by  the  party  who  has  the  written  title, 
•sudi  party  may  be  dispossessed,  by  an  ejectment  brought  by  him  who 


ejectment.  Dennis  v.  Barnard,  Cowp.  R.  597,  per  Lord  Mansfield.  See  also,  Catteris  r. 
Cowper,  4  Tannt.  R.  547 ;  Jackson  v.  Riclitmjer,  16  Johns.  (N.  Y.),  B.  134 ;  Jackson 
V.  Wheat,  J  8  id.  40;  Jackson  r.  .Newton,  18  id.  355;  Fanning  v.  Wilcox,  3  Day 
(Conn.),  R.  258 ;  Sheannan  v.  Irvine's  Lessee,  4  Branch  (U.  S.),  R.  367 ;  Someryille 
V,  Hamilton,  4  Wheat.  (U.  S.),  R.  230 ;  Ray  v.  Smith,  2  Bay  (S.  C),  339 ;  Monshower 
V.  Patten,  12  Serg.  &  Rawle  (Penn.),  R.  334;  Denn  v.  White,  1  Coxe  (N.  J.),  R.  94; 
Jackson  v,  Davis,  5  Cowen  (N.  Y.),  R.  130;  Faderick  v.  Searle,  5  Serg.  &  Rawle 
(Penn.),  R.  240;  Smith  v,  Lorillard,  10  Johns.  (N.  Y.),  R.  357 ;  Jackson  v,  Dysting,  2 
Gaines  (N.  Y.),  Cas.  198.  In  a  thickly  settled  country,  after  possession  for  the  time 
limited  by  the  statute,  partly  by  a  church  and  partly  by  a  burying^-gronnd,  a  grant  of  the 
land,  it  has  been  held,  in  Pennsylvania,  will  be  presumed  a  preemption  right.  Mathers 
V.  Ministers  of  Trinity,  3  Serg.  &  Rawle  (Penn.),  R.  509.  A  plaintiff  in  ejectment, 
claiming  premises  in  fee,  may  recover,  although  he  relies  only  upon  possession  for  the 
establishment  of  his  title.  Cincinnati  v.  White,  6  Peters  (U.  S.),  R.  431 ;  Day  r. 
Alverson,  9  Wend.  (N.  Y.),  R.  223 ;  3  Ham.  (Ohio),  R.  57 ;  Holtzapple  v.  Phillibaum, 
4  Wash.  (Cir.  Co.),  R.  356. 

^  See  some  of  these  noticed,  ante,  0^p»  I. 

'  Rhode  Island.!?.  Massachusetts,  15  Peters  (U.  S.),  R.  233;  [s.  c.  4  How.  (U.  S.), 
591]. 

*  As  per  Chancellor  Harper,  in  Drayton  r.  Marshall,  1  Rice  (S.  C),  Eq.  R.  373 ; 
[Armstrong  v.  Risteau,  5  Md.  256]. 

*  Jackson  v.  Hubble,  1  Cowen  (N.  Y.),  R.  613;  Cincinnati  ».  White,  6  Peters  (U. 
S.),  R.  431 ;  Jackson  v.  Pontes,  Paine  (Cir.  Co.),  R.  457 ;  Den  v,  McCan,  2  Penn.  B. 
438 ;  Den  v.  Albough,  id.  446. 
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has  so  held  and  claimed.^  Where  a  defendant,  in  an  action  of  eject- 
ment, having  been  thirty-eight  years  in  undisturbed  possession,  suf- 
fered judgment  by  default,  and  was  turned  out  of  possession ;  he, 
notwithstanding,  was  able  to  recover  the  premises  in  question,  on  the 
ground  of  his  prenous  possession.^  The  possession  under  claim  of 
right  may  be  set  up  not  only  against  any  title  whatsoever,  to  make 
out  a  title  under  the  statute  of  limitations,  but  to  show  the  nullity  of 
a  conveyance  executed  by  one  out  of  possession.*  Where  a  plaintiff 
in  ejectment  produced  a  patent,  which  had  not  been  granted  for 
twenty  years,  and  the  defendant  proved  an  outstanding  older  patent 
in  another  person,  which  was  barred  by  twenty  years'  possession  of 
the  defendant,  it  was  held,  that  the  plaintiff  could  not  recover.* 
Indeed,  it  is  not  necessary  in  every  case,  that  the  plaintiff  should 
show  a  possession  for  the  whole  time  prescribed  by  the  statute,  or  a 
paper  title  ;  for  a  prior  possession  for  a  less  period,  under  a  claim 
of  right,  will  raise  a  presumption  of  titie  sufficient  to  put  the  tenant 
on  his  defence,  provided  it  appear  that  such  prior  possession  of  the 
plaintiff  was  not  voluntarily  relinquished,  without  the  animu%  rever- 
tendi.^  * 

§  382.    Afortiorij  will  the  doctrine  as  above  laid  down  be  acted 
upon  by  courts  of  equity  ?  ^    In  the  Supreme  Court  of  the  United 


1  Cincinnati  t*.  White,  supra ;  Jackson  v.  Pontes,  supra  ;  Dcvatch  i;.  Newsam,  3  Ohio 
R.  57 ;  Jackson  v.  Oltz,  8  Wend.  (N.  Y.),  R.  558 ;  Day  v.  Alvereon,  9  id.  223  ;  Jack- 
son V.  Rightmycr,  16  Johns.  (N.  Y.),  R.  314;  Gibson  v.  Bailey,  9  N.  Ilamp.  R.  168. 

^  Jackson  v.  Diffendorf,  3  Johns.  (N.  Y.),  R.  269,  recognized  in  Jackson  v.  Right- 
myer,  supra. 

'  Bradstrect  v.  Huntingdon,  5  Peters  (U.  S.),  R.  402;  and  see  Sicard  v.  Daris,  6 
id.  124. 

*  Chiles  V,  Calk,  1  A.  E.  Marsh.  (Ky.),  R.  58.  [A  had  patents  for  two  tracts  of 
land,  adjoining  each  other,  dated  in  1784,  and  in  1790  he  entered  upon  one  tract  and 
inclosed  part  of  it,  and  retained  possession  to  the  time  of  the  action.  B  claimed  under 
two  entries,  made  in  1780  and  1783,  for  the  purpose  of  taking  possession  in  view  of  a 
future  survey.  B  took  possession  in  1839,  and  brought  an  action  of  ejectment  against 
A.  Held,  that  his  right  of  entry  and  action  was  barred  by  the  statute  of  limitations, 
and  that  A's  title  was  good.  Rogers  v.  Moore,  9  B.  Mon.  (Ky.),  401.  The  lien  of  a 
judgment  is  not  a  title  to  land  against  which  the  statute  of  limitations  runs,  it  being  a 
mere  security.    Kempar  v,  Adams,  5  McLean,  507.] 

*  Jackson  v.  Rightmyer,  16  Johns.  (N.  Y.),  R.  314 ;  Smith  v.  Lorillard,  10  id.  338 ; 
Den  V.  Morris,  2  Halst.  (N.  J.),  R.  6. 

*  See  ante.  Chap.  III.  And  see  Hawley  v.  Cramer,  4  Cowen  (N.  Y.),  R.  718 ;  Bris- 
coe r.  Prewett,  4  Bibb  (Ky.),  R.  378. 
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States,  the  chief  justice,  in  referring  td  the  case  of  Chohnondeley  v. 
Clinton,^  says,  ^'  It  was  considered  and  treated  by  the  Court  as  a  case 
of  the  highest  importance,  and  the  opinion  was  unequivocally  ex- 
pressed, that,  both  on  principle  and  authority,  the  laches  and  non- 
claim  of  the  rightful  owner  of  an  equitable  estate,  for  a  period  of 
twenty  years  (supposing  it  the  case  of  one  who  must,  within  that 
period,  have  made  his  claim  in  a  court  of  law,  had  it  been  a  legal 
estate),  under  no  disability,  and  where  there  has  been  no  fraud,  will 
constitute  a  bar  to  equitable  relief,  in  analogy  to  the  statute  of  limita- 
tions, if,  during  all  that  period,  the  possession  has  been  held  under  a 
chum  unequivocally  adverse."  ^  In  an  appeal  from  the  Circuit  Court 
of  the  United  States,  sitting  as  a  court  of  equity,  in  which  the  right 
to  a  ferry  was  in  question,  the  Supreme  Court  considered  that  the 
complainants  had  so  long  slept  upon  their  rights,  that  the  court  could 
do  nothing ;  and  this  was  equally  true,  whether  they  knew  of  an  ad- 
verse possession  or  through  negligence,  and  a  failure  to  look  after 
their  interests  permitted  the  title  of  another  to  grow  into  maturity.^ 
Where  the  statute  directly  applies  in  courts  of  equity,  the  presump- 
tion is  not  in  general  resorted  to ;  but  if  the  circumstances  of  the 
case  are  very  cogent,  and  require  it,  it  is  held,  that  a  grant  may  be^ 
presumed  within  a  period  even  short  of  the  statute.* 

§  383.  As  an  adverse  possession,  then,  for  the  time  limited  by  the 
statute,  confers  a  right,  a  purchaser  of  real  estate  must  not  trust 
merely  to  the  papers  and  records,  but  must  inquire  of  the  person 
whether  he  clahns  to  be  the  owner  of  the  premises.  Publicity  and 
notoriety  of  possession,  are  sufficient  to  put  a  purchaser  upon  inquiry, 
and  amounts  to  constructive  notice.*  Putting  a  fence,  for  an  exam- 
ple, around  the  land,  or  erecting  buildings  upon  it,  are  constructive 
notice  to  all  the  world.^  And  it  has  been  held  that,  to  prevent  the 
operation  of  the  statute,*  a  parol  acknowledgment  of  the  adverse  pos- 
session, by  the  person  in  possession,  must  be  such  as  to  show  that  he 


1  Lord  Cholmondeley  v.  Lord  Clinton,  2  Jac.  &  Walk.  B.  1. 

2  Elmendorf  V.  Taylor,  10  Wheat.  (U.  S.),  R.  168. 

*  Bowman  v.  Wathen,  1  How.  (U.  S.),  R.  189. 

*  Ricard  v.  WUUams,  7  Wheat.  (U.  S.),  B.  59 ;  and  see  Piatt  ».  Vattige,  9  Peters 
(U.  S.),  R.  405.     [But  see  Dngan  t;.  Gittings,  cited  in  note  to  §  25.] 

*  Bradstreet  v.  Huntington,  5  Peters  (U.  S.),  B.  402. 
«  Poignard  v.  Smith,  6  Pick.  (Mass.),  B.  172. 

32* 
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intends  to  hold  no  longer  under  a  claim  of  right ;  but  declarations 
made  merely  with  a  view  to  compromise  a  dispute,  are  not  suffi- 
cient.^ 

§  884.  The  law,  however,  deems  every  person  to  be  in  the  legal 
seisin  and  possession  of  the  land  to  which  he  has  a  perfect  and  com- 
plete title  ;  and  this  seisin  and  possession  is  coextensive  with  his  right, 
and  continues  till  he  is  ousted  thereof  by  an  actual  possession  in  an- 
other, under  a  claim  of  right.  This  may  be  considered  a  settled  prin- 
ciple of  the  common  law,  and  has  been  recognized  and  adopted  as 
such  by  the  Supreme  Court  of  the  United  States.^  The  fact  of  pos- 
session ^er  «e,  is  only  an  introductory  fact  to  a  link  in  the  chain  of 
title  by  possession,  and  will  not  simply  of  itself,  however  long  con- 
tinued, bar  the  right  of  entry  of  him  who  was  seised,  and,  of  course, 
create  no  positive  title  in  any  case.  The  reason  is,  that  it  may  not 
have  been  originally  taken,  or  subsequently  held,  with  an  intention  to 
claim  the  premises  as  owner,  and  may  have  been  with  a  perfect  un- 
derstanding  between  the  possessor  and  the  proprietor,  that  the  latter 
is  all  the  time  to  be  regarded  as  such.  The  reason,  in  other  words,  is, 
that  it  may  be  a  permissive  possession,  which,  in  the  language  of  the 
Master  of  the  Rolls,  in  Lord  Cholmondeley  v.  Lord  Clinton,^  "  how- 
ever long  it  may,  in  point  of  fact,  have  endured,  could  never  ripen 
into  a  title  against  anybody  ;  for  it  was  not  considered  as  the  posses- 
sion of  the  precarious  occupier,  but  of  him  upon  whose  pleasure  its 
continuance  depended."  It  is  not  the  possession  alone,  says  Mr. 
Justice  Thompson,  but  that  it  is  accompanied  with  the  claim  of  the 
fee,  which  by  construction  of  law  is  deemed  primd  facie  evidence  of 
such  an  estate.^  Chief  Justice  Marshall  says,  that  it  has  not  only 
been  recognized  in  the  courts  of  England,  but  in  all  others  where  the 
rules  established  in  those  courts  have  been  adopted,  that  a  possession 
which  was  permissive  and  entirely  consistent  with  the  tide  of  another, 
should  not  bar  that  title,  and  that  it  would  shock  the  sense  of  right, 
which  must  be  felt  by  all  legislators  and  all  judges,  were  it  otherwise.^ 


1  Sailor  v.  Hertzog,  4  Whart.  (Penn.),  R.  259. 

^  United  States  v.  Airedondo,  6  Peters  (U.  S.),  R.  743.  AIbo  Clarke  v.  Courtiiey, 
5  id.  354 ;  Mclver  v.  Ragan,  2  Wheat.  (U.  S.),  R.  29.  See  also,  La  Fcombois  v,  Jack- 
son, 8  Ck)wen  (N.  Y.),  R.  589;  [Gittens  v.  Lowry,  15  Geo.  336]. 

8  2  Jac.  &  Walk.  R.  1. 

*  Jackson  r.  Ponton,  Paine  (Cir.  Co.),  R.  457. 

^  Eaik  v.  Smithy  9  Wheat  (U.  S.),  R.  241, 288.    [Where  a  defendant  in  ejectment 
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So  long,  for  instance,  as  the  possessor  declares  that  he  holds  in  sub- 
ordination to  the  better  title,  the  possession  will  be  regarded  as  held 
by  consent ;  nor  will  a  continued  possession,  after  such  declarations, 
avail  to  mature  a  title  under  the  statute  of  limitations,  until  the  party 
has  changed  the  character  of  his  possession,  either  by  express  decla- 
ration, or  by  the  exercise  of  acts  of  ownership  inconsistent  with  a  sub- 
ordinate character.^  K  one  be  owner  of  a  tract  of  land,  and,  at 
the  same  time,  the  agent  of  the  owner  of  an  adjoining  tract,  he  can- 
not avail  himself  of  the  statute,  to  support  his  titie  to  a  part  of  the 
land  of  his  principal  of  which  he  had  taken  possession,  upon  a  misap- 
prehension of  the  new  boundary ;  nor  can  any  one,  claiming  under 
such  a^ent,  avail  himself  of  his  possession.^  Where  parties  agreed 
upon  a  fence,  variant  from  tiie  true  line,  avowedly  for  convenience, 
and  still  continued  to  claim  up  to  the  true  line,  neither  party  acquires 
a  title,  or  right  of  possession,  against  the  other  merely  by  virtue  of 
the  fence.^ 


sells  the  property  in  dispute  while  the  proceedings  are  pending,  a  possession  by  the 
vendee  will  not  justify  the  plea  of  the  statute  of  limitations.  Waldcn  et  al.  v.  Bodlcy's 
Heirs,  9  How.  (U.  S.),  34.  But  where  a  defendant  in  execution  remains  in  possession 
of  the  land  sold,  his  possession  is  not  necessarily  permissive,  and  he  is  not  estopped  from 
setting  up  an  adverse  possession,  which  if  continued  twenty  years,  will  give  him  a  good 
title.  Chaliin  v.  Malone,  9  B.  Mon.  (Ky.),  496.  And  see  also,  Battcrton  v.  Chiles,  12 
B.  Moll.  (Ky.),  348.]  • 

^  Markley  v.  Amos,  2  Bail.  (S.  C),  R.  603 ;  Jackson  v.  Denison,  4  Wend.  (N.  T.), 
B.  6m ;  [Ray  v.  Barker,  1  B.  Mon.  (Ky.),  364;  Moore  v.  Moore,  8  Shep.  (Me.),  350 ; 
Read  v.  Thompson,  5  Barr  (Penn.),  103;  Moore  v.  Johnston,  2  Spears  (S.  C),  288 ; 
Bikeman  v.  Parrish,  6  Barr  (Penn.),  210 ;  HaU  et  nx.  v.  Stevens,  9  Met.  (Mass.),  418 ; 
Milky  V.  Millay,  6  Shep.  (Me.),  387 ;  Lamb  t^.  Foss,  8  id.  240.  And  although  the 
declarations  of  one  in  possession  of  land  that  ho  holds  in  subordination  to  the  legal  title, 
cannot  affect  the  right  of  his  grantee,  when  made  after  a  conveyance,  yet  they  defeat 
any  claim  of  title  acquired  by  the  grantee  himself,  prior  to  the  conveyance  by  disseisin. 
Hamilton  i;.  Paine,  5  Shep.  (Me.),  R.  210]. 

^  Comegys  v.  Carley,  3  Watts  (Penn.),  280.  [But  where  one  enters  on  land  with 
title,  claiming  it  as  his  own,  and  afterwards  before  seven  years  (the  limited  time)  expire, 
undertakes  an  agency  for  one  holding  an  elder  patent  for  the  same  land,  and  claims  to 
hold  under  it,  without  abandoning  his  own  title,  or  the  possession  under  it,  his  heir  is 
not  estopped  to  set  up  his  own  title  and  right  to  possession  under  it.  Ray  o.  Barker, 
1  B.  Mon.  (Ky.),  364.] 

'  Burrell  v.  Bnrrell,  11  Mass.  R.  296.  But  where  they  have  established  a  lino  vary- 
ing fi-om  the  land  described  in  the  deeds,  and  each  party  has  held  and  occupied  up  to 
his  side,  claiming  to  hold  accordingly,  for  twenty  years,  neither  can  maintain  a  possessory 
action  against  tlie  other.  Ibid.  [If  the  land  is  held  by  a  mistake  in  the  division,  the 
statute  begins  to  run  only  from  the  time  of  some  unequivocal  act  indicating  a  claim  to 
the  part  held  by  mistake.    Phelps  v.  Henry,  15  Ark.  297.] 
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The  declarations  of  a  widow  in  possession  of  premises,  that  she 
held  them  for  her  life,  and  that,  after  her  death,  they  would  go  to  the 
heirs  of  her  husband,  are  admissible  evidence  to  negative  the  fact  of 
her  having  twenty  years'  possession  under  a  claim  of  right.^  And  it 
has  been  held,  that,  if  a  widow  remains  in  possession  of  land  after 
her  husband's  death,  and  marries  again,  and  she  and  her  husband 
continue  in  possession,  for  more  than  the  time  limited  for  the  right  of 
entry,  neither  she  nor  he  can  set  up  the  statute  against  an  ejectment 
by  the  children  of  the  first  husband.^  There  was  a  VQjry  rigid  appli- 
cation of  the  law,  in  this  respect,  in  a  very  modem  case,  in  the  court 
of  King's  Bench,  in  Ireland,  in  which  it  was  held,  that,  where  on  the 
death  of  a  father  intestate,  seised  of  lands  in  fee,  his  second  son  enters 
without  title,  such  entry  is  deemed  for  the  use  of  the  eldest  son ;  and 
the  statute,  therefore,  does  not  run  against  such  eldest  son,  the  pos- 
session of  the  second  son  being  hi9  possession.  The  real  principle,  to 
be  extracted  from  all  the  cases,  the  court  said,  is,  that  the  possession 
of  the  younger  brother,  so  entering,  is  the  possession  of  the  heir, 
who,  therefore,  cannot  be  affected  by  length  of  time,  upon  the  suppo- 
sition of  a  possession  adverse  to  him :  and,  on  this  principle,  the  court 
found  an  answer  to  tiie  argument  that  tiie  circumstances  or  motives  of 
the  party  taking  possession  ought  to  be  left  to  the  juiy ;  because  the 
question  is,  not  why  the  one  person  took  possession,  hut^  why  the  other 
submitted  to  it ;  and  in  the  absence  of  any  proof  to  the  contrary,  it 
must  be  intended  that  he  did  so  because*(as  the  law  intends)  it  was 
taken  for  him.^    The  law  as  to  forbidding  the  setting  up  of  alright 


^  Human  o.  Fettett,  5  Bam.  &  Aid.  223.  [Calhoun  v.  Cook,  9  Ban*  (Penn.),  B. 
226.    And  see  also,  Hall  t;.  Matthias,  4  Watts  &  Ser.  (Ponn.),  331.] 

a  Cook  v.  Nicholas,  2  Watts  &  S.  (Penn.),  R.  27.  [And  see  HaU  o.  Matthias,  4 
Watts  &  S.  (Penn.),  331.] 

^  Dowdall  V.  Byrne,  BatL  (Irish),  R.  373.  The  court  refer  to  the  section  of  Little- 
ton, 396,  which  states  such  an  entry  by  a  younger  brother  for  the  benefit  of  the  heir  to 
be  an  intendment  of  law,  imd  does  not  qualify  it  by  any  reference  as  to  the  motive  for 
taking  the  possession.  The  note  on  that  section  refers  to  Gilbert  on  Tenures,  where  the 
doctrine  is  stated  in  these  words :  "  When  a  younger  brother  enters  in  this  case,  he  does 
not  enter  to  get  a  possession  distinct  from  that  of  the  elder  brother,  but  to  preserve  the 
possessions  of  the  brother  in  the  family  that  nobody  abates."  (Gib.  on  Ten.  28.)  And 
in  Mr.  Watkins'  note  on  the  passage,  it  is  observed  that  the  rule  upon  this  subject  is  so 
strong,  that  the  entry  of  a  younger  brother  of  the  half-blood,  upon  the  elder  brother, 
wiU  be  an  entry  for  him,  and  will  have  the  effect  of  creating  a  possessio  Jratris  in  that 
elder  son,  to  prevent  the  descent  to  the  younger  brother  of  the  half-blood,  who  had  en- 
tered upon  him,  and  make  the  sister  of  the  whole  blood  the  heir.    That  is,  in  other 
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under  a  permissive  possession,  is  stated,  very  emphatically,  by  the 
Court  of  Appeals  of  South  Carolina,  that,  "  where  a  party  claims  by 
the  statute,  he  is  required  to  show  at  what  time  he  took  possession  of 
the  land,  and  how  long  he  has  held  it ;  and  when  a  tenant  claims  to 
hold  adversely,  he  must  show  when  that  intention  was  made  known  to 
the  landlord."  ^ 

§  385.  Every  presumption,  therefore,  is  to  be  made  in  favor  of  the 
true  owner,  and  a  bare  possession  is  evidence  of  no  more  than  the 
fact  of  present  occupation  by  right ;  for  the  law  never  presumes  a 
wrong.2  The  parol  declarations  of  a  person  in  whom  the  title  to  land 
is  vested,  are  inadmissible  as  evidence  to  defeat  that  title ;  it  being 
contrary  to  the  statute  of  frauds.^  All  the  decisions  to  this  effect  are 
highly  important,  and  necessary  to  be  observed  in  a  country  like  ours,* 
though  the  doctrine  which  supports  them  is  among  the  deep  founda- 
tions of  English  law.®  In  respect  to  the  very  ancient  statute  of  fines^ 
which  is  virtually  a  statute  of  limitation,  it  has  been  long  the  settled 
doctrine  of  the  English  courts,  that  he  who  has  the  estate  or  interest 
in  him,  cannot  be  put  to  his  action,  entry,  or  claim ;  for  he  has  that 
which  the  action,  entry,  or  claim  would  vest  in,  or  give  him.®  From 
this,  says  a  well-known  learned  compiler  of  the  English  law  of  real 
property,^  it  follows  that  no  person  can  plead  the  statute  of  limitations,  * 
unless  his  possession  has  been  adverse  to  that  of  the  person  who  claims 
against  him.  The  term  "adverse  possession"  is  familiar,  in  the 
modem  common  law,  as  denoting  disseisin^  upon  which  an  adverse 


words,  to  say  that,  by  sacli  an  entry  alone,  there  is  no  disseisin,  and  that  the  possession 
cannot  be  adverse.  The  court,  in  the  above  case,  Wso  rel/on  Page  v.  Self  by.  Bull.  N. 
P.  102;  Reading  v.  Bawsteme,  2  Salk.  423;  and  Fairclaim  v.  Sbackelton,  5  Burr.  H. 
2604. 

1  Whaley  v.  Whaley,  1  Spears  (S.  C),  R.  225.  See  farther  the  following  chapters 
relating  to  Co-Tenants,  Landlord  and  Tenant,  Mortgagor  and  Mortgagee,  and  Trustee 
and  Cestui  que  trust. 

'-*  Per  Mr.  Justice  Story,  in  Ricard  v.  Williams,  7  Wheat.  (U.  S.),  R.  59.    And  see 
likewise,  Smith  v.  liOrillard,  10  Johns.  (N.  Y.),  R.  855;  Jackson  v.  Rightmyer,  16  id.. 
325 ;  Blaisdell  v.  Martin,  9  N.  Hamp.  R.  253 ;  Straw  v.  Jones,  id.  400 ;  Codman  v. 
Winslow,  10  Mass.  R.  146 ;  Jackson  v.  Thomas,  16  Johns.  (N.  Y.),  R.  293. 

«  Jackson  v.  Gary,  16  Johns.  (N.  Y.),  293 ;  Daniel  v.  Ellis,  1  Marsh.  (Ky.),  R.  60. 

*  Per  Spencer,  J.,  in  Jackson  v.  Todd,  2  Gaines  (N.  Y.),  R.  153. 

*  See  antef  Ghap.  I. 

»  Podger's  Case,  Rep.  104. 
'  3  Cruise,  Dig.  485'. 
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title  is  founded ;  ^  the  old  term  "  disseisin  "  being  expressive  of  any 
act,  the  necessary  effect  of  which  is  to  divest  the  estate  of  the  former 
owner.2 

§  386.  Much  acute  and  profound  reasoning  is  to  be  found  in  ike 
old  books,  respecting  the  subject  of  disseisin;  and  the  subject  has 
been  learnedly  discussed,  both  by  eminent  juridical  writers,  and  by 
judges  in  numerous  cases.  Before  the  use  of  letters,  all  property  in 
land  passed  by  a  formal  act  of  investiture;  for  the  reason,  that,  as  no 
one  could  originally  appropriate  land  to  himself  but  by  occupying  it, 
and  applying  it  to  his  own  use,  so  no  one  could  transfer  it  but  by  a 
ceremonious  and  notorious  surrender  of  the  possession.  This  was  de- 
nominated livery  of  seisin  ;  and,  without  this  methodical  procedure, 
there  could  be  no  seisin.  Seisin,  therefore,  in  its  genuine  meaning, 
denotes  the  completion  of  such  ceremony  of  investiture,  by  which  the 
tenant  was  admitted  into  his  freehold.^  Hence,  disseisin  was  depriv- 
ing, by  some  means  or  other,  the  tenant  of  his  tenure,  and  usurping 
his  place  and  feudal  relation.*  At  that  time,  there  was  a  difference 
between  a  disseisin  and  a  dispossession.  The  disseifflns  of  that  pemod 
were,  in  some  instances,  supported  as  an  encouragement  to  those  who 
performed  the  services.  The  services  were  to  be  performed  annually ; 
'and,  if  the  party  disseised  allowed  the  disseisor  to  perform  them  for  a 
year,  and  the  disseisor  died  seised,  the  entry  pf  the  heir  was  taken 
away,  on  the  principle  that  he  was  to  lose  the  feud,  unless  he  per- 
formed the  services  to  the  lord.  In  process  of  time,  the  assise  of 
novel  disseisin  was  invented ;  ^  and,  after  its  introduction,  the' courts, 
by  liberal  constructions  in  furtherance  of  justice,  extended  the.remedy 
to  every  kind  of  trespass,  or  injury  done  to  real  property,  whether  the 
trespass  or  injury  come  witffin  the  exact  definition  of  a  disseisin  or 


1  See  Beading  v,  Rawsteme,  2  Ld.  Raym.  B.  829. 

^  Preston  on  Abs.  of  Title,  383.  The  possession  most  be  so  open  and  exclusive  as 
to  amount  to  a  disseisin.    Sparhawk  v.  Bullard,  1  Met.  (Mass.),  B.  95. 

^  Coke  says,  that  seisin  signifies,  in  the  common  law,  possession,  Co.  Litt.  153,  a. 
Again  he  says,  that  seisin  is  derived  from  sedendo,  "  For,  until  a  man  have  seisin,  all 
is  labor  et  dcior  st  vexatio  spiritus  ;  but,  when  a  man  hath  seisin,  he  may  sedando  et  acqiu- 
escere.  In  aU  suits  to  recover  seisin  or  possession,  he  who  prosecutes  them  ought  to 
labor ;  but,  when  he  hath  obtained  seisin,  he  may  sedere  et  aocumbere  in  peace  and  tran- 
quillity."   6  Bep.  58.    See  Frost  v.  Cloutman,  7  N.  Hamp.  B.  15. 

«  2  Bac.  Abr.  482 ;  Taylor  v.  Horde»  1  Buir.  B.  107 ;  Green  v.  Liter,  8  Cranch  (U. 
S.),  B.  229. 

*  Co.  Litt.  153. 
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not.  K,  bybringmg  an  assize,  the  party  thought  proper  to  admit 
himself  disseised,  eveiy  thing  was  called  a  disseisin  for  which  an  assize 
would  lie.^  It  was  in  reference  to  this  kind  of  disseisin,  as  between 
owner  and  trespasser,  that  Littleton  wrote ;  or,  in  other  words,  he 
considered  eyery  wrong  to  the  possession  to  be  a  disseisin.  What  he 
means  shall  be  understood  by  disseisin,  appears  by  what  he  says  of 
seisin,  which  he  considers  to  be  wrongful  poB9ei9wn.  ^' A  disseisin," 
he  says,  '^  is  where  one  enters  intending  to  usurp  the  possession,  and 
to  oust  another  of  his  fireehold  ;  and,  therefor^,  qaoerendam  •  eat  a 
jttdice  quo  ammo^  hoc  fecerit  why  he  entered  and  intruded."  The 
inquiiy  is  into  the  qux>  ardmoy  or  into  the  intent  with  which  the  pos- 
session is  taken  and  held,  as  it  appears  in  evidence.  As  expressed 
by  the  Supreme  Court  of  the  United  States,  "  the  whole  inquiry  is 
reduced  to  the  fact  of  entering,  and  the  intention  to  usurp  posses- 
sion ; "  ^  and,  in  legal  language,  the  intention  guides  the  entry,  and 
fixes  its  character.^ 

§  387.  The  distinctions  between  a  disseisin  in  fSftct  and  a  disseisin 
by  election,  were  brought  into  view  and  enforced  in  Atkyns  v. 
Horde ;  ^  and  they  have  been  historically  and  ingeniously  illustrated 
by  Mr.  Butler,  in  a  note  to  his  edition  of  Co.  Litt.  To  constitute  an 
actual  disseisin,  or  one  in  fact,  there  must  be  a  tortious  entry,  and  an 
expulsion.  The  distinctio^e^een  a  disseisin  by  election,  as  contra- 
distinguished from  a  disseilm  in  fact,  was  taken  for  the  benefit  of  the 
owner  of  the  land,  and  to  extend  to  him  the  easy  and  desirable  rem- 
edy by  assise,  instead  of  the  more  tedious  remedy  of  a  writ  of  entry. 
Whenever  an  act  is  done  which  of  itself  works  an  actual  disseisin,  it 
is  still  taken  to  be  an  actual  disseisin,  as  if  a  tenant  for  years  or  at 
will  should  enfeoff  in  fee.  On  the  other  hand,  those  acts  which  are 
susceptible  of  being  made  disseisins  by  election  are  no  disseisins  till 
the  election  of  the  party  makes  them  so ;  as  if  a  tenant  at  will,  in- 
stead of  making  a  feofiOnent  in  fee,  should  only  make  a  lease  for 


1  Ibid. 

'  Bradstrcet  v.  Hnntingdoa,  5  Peters  (U.  S.)»  R.440,  in  which  c&fie  the  coort  cite 
Pawlett  0.  Clarke,  4  id.  504 ;  Blight's  Lessee  v,  Rochester,  7  Wheat.  (U.  S.),  R.  535 ; 
Willison  V,  Watkins,  3  Peters  (U.  S.),  R.  58;  Barr  v.  Gratz,  4  Wheat  (U.  S.),  R. 
213. 

»  Ewing  t;.  Burnett,  11  Peters  (U.  S.),  B.  41. 

*  1  Burr.  R.  60. 
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yea*rs.^  There  is,  says  Mr.  Justice  Story,  a  distinction  between  dis- 
seisins which  are  in  spite  of  the  owner,  and  disseisins  at  his  election. 
But  the  distinction  often  turns  upon  other  principles  than  those  which 
have  been  stated.  The  owner  cannot  elect  to  consider  himself  dis- 
seised, where  the  act  is  not  of  such  a  nature  as,  in  law,  affords  a  pre- 
sumption of  a  disseisin.  But,  where  an  act  is  done,  which  is  equivo- 
cal, and  may  be  either  a  trespass  or  disseisin,  according  to  the  intent, 
there  the  law  will  not  permit  the  wrongdoer  to  qualify  his  own  wrong, 
and  explain  it  to  be  a  mere  trespass,  unless  the  owner  elects  so  to  con- 
sider it.2 

« 
§  888.  According  to  Lord  Mansfield,  in  Atkyns  v.  Horde,  above 

mentioned,  the  exploded  distinction  between  disseisin  and  disposses- 
sion, was  taken  for  the  last  time  in  Matthewson  v.  Trot.^  Chief  Jus- 
tice Tilghman  says,  ^^  Lord  Mansfield  has  told  us,  that  of  seisin  and 
disseisin  very  little  was  known,  in  his  time,  but  in  name.  In  Penn- 
sylvania, we  certainly  hate  not  been  in  the  habit  of  going  deeply  into 
that  antiquated  subject ;  nor  is  it  material  to  inquire  whether  Abbot, 
or  those  who  came  after  him,  acquired  a  seisin,  according  to  the  strict 
import  of  the  term.  Our  law  permits  all  persons,  whether  in  or  out 
of  seisin  or  possession,  to  transfer  their  claim,  such  as  it  is,  good  or 
bad,  by  deed  or  will.  And  I  have  no  manner  of  doubt,  that  one  who 
enters  as  a  trespasser,  clears  land,  bui^s^  house,  and  lives  in  it,  ac- 


quires something  which  he  may  transfer^  another."  *    "  Notwith- 


^%) 


1  See  opinion  of  Kent,  J.,  in  Jackson  v.  Rogers,  1  Johns.  (N.  Y.),  Ca.  86. 

*  Per  Mr.  Justice  Story,  in  Prcscott  v.  Nevers,  4  Mason  (Cir.  CJo.),  R.  329.  See 
also,  cited  by  the  learned  Judge,  Jerrist  i?.  Weare,  3  Price,  B.  575 ;  Proprietors  of  No. 
6  V,  McFarlandj  12  Mass.  R.  325.  [In  order  to  give  a  party  his  right  to  elect  to  con- 
sider himself  disseised,  there  must  be  what  can  in  law  be  considered  a  possession  of  the 
supposed  disseisor,  either  wrongful  in  itself  or  made  wrongful  by  some  act  or  claim  of 
his,  inconsistent  with,  and"  in  derogation  of  the  right  of  the  owner.  Towle  v.  Ayer,  8 
N.  H.  67.  If  the  person  having  the  title  and  the  right  of  entry  into  lands  make  an 
actual  entry  upon  the  tenant  in  possession,  who  resists  the  entry  and  persists  in  the  oc- 
cupation, this  is  a  disseisin  at  the  election  of  the  owner,  upon  which  a  writ  of  entry  may 
be  maintained,  although  the  tenant  may  show  on  the  trial  that  he  held  by  lease  under  one 
without  title.  Dow  v.  Plummer,  5  Shcp.  (Me.),  14.  By  a  levy  on  real  estate,  the  debtor 
in  possession  becomes  the  tenant  at  will  of  the  creditor,  and  if  he  resists  the  entry  of  the 
creditor,  he  may 'treat  him  as  a  disseisor  at  his  election.  Bry'ant  v.  Tucker,  1  App. 
(Mc),  383.] 

»  1  Leon.  R.  299. 

*  Overfield  v.  Christie,  7  Serg.  &  Rawle  (Penn.),  R.  177. 
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standing,"  says  Mr.  Justice  Story,  "  the  language  of  Lord  Mansfield, 
in  Atkyns  v.  Horde^  what  constitutes  a  disseisin  is,  at  least  in  this 
country,  well  settled."  *  The  tendency  of  modem  decisions,  in  Eng- 
land, has  been  to  disclaim  the  admission  of  any  species  of  disseifdn, 
where  the  consequence  would  be  to  work  moral  injustice,  and  particu-' 
larly  where  the  party  entered  by  a  good  title ;  and  the  old  learning 
on  the  subject  is  much  qualified  by  recent  cases.^ 

.  §  889.  Ouster  is  a  term  sometimes  used  fot  disseisin.  It  is  a  gen- 
eral name,  which  includes  disseisin,  properly  so  called,  as  well  as 
abatement,  intrusion,  and  discontinuance.^  But  a  disseisin,  as  the 
term  is  generally  understood,  is  equivalent  to  ouster.^  It  of  course 
does  not  mean  actual  violence ;  for  it  is  obvious,  that,  if  a  possession 
taken  and  held  by  literally  resorting  to  force,  would  operate  in  barring 
the  right  of  the  true  owner,  a  breach  of  the  peace,  and  a  violation  of 
public  order,  would  then  be  made  the  foundation  of  a  legal  title.^ 
Where  the  first  possessor  died,  and  a  descent  was  cast,  and  the  infant 
heirs  were  driven  from  the  actual  possession  h/  a  public  enemy  ^  the 
possession  was  considered,  by  the  equity  of  the  Jtis  posUiminii^  as 
revested  in  the  heirs,  on  the  removal  of  llie  hostile  force.^  In  a  case' 
where  a  stranger  entered  upon  the  land,  and  received  the  profits  with 
the  true  owner,  for  more  than  twenty  years,  the  words  actiuil  ouster, 
it  appears,  were  used  in  reference  to  that  circumstance,  and  to  dis- 
tinguish such  an  entry  firom  an  entry  where  the  owner  is  put  out  of 
possession,  and  not  as  a  general  rule.®    It  was  observed  by  Lord 


1  1  Burr.  K.  107. 

^  Frescott  v.  Kevers,  4  Mason  (Cir.  Co.),  B.  329.  In  this  case,  Jndge  Story  says  : 
"  I  remember  to  have  heard  a  learned  judge  (the  late  Chief  Justice  Parsons)  say,  that 
Lord  Mansfield  had  gone  to  the  bottom  of  this  matter,  and  had  puzzled  himself  unnec- 
essarily. This  obserration  attracted  my  attention  at  an  early  period  of  my  professional 
life." 

*  See  note  to  Howard  v.  Sherwood,  Al.  &  Nap.  (Irish),  Ex.  B.  223. 

•  3  Bl.  Com.  167. 

»  Preston  on  Abs.  of  Title,  883. 

*  Jackson  v.  Porter,  Paine  (Cir.  Co.),  B.  457.  By  the  civil  law,  prescription  could 
only  run  in  favor  of  him  who  possessed  neque  dam,  neque  preoario,  et  neqm  vi.  See 
opinion  of  Master  of  the  Bolls,  in  Cholmondeley  v.  Clinton,  2  Mer.  Ch.  B.  359.  A 
daun  made  to  land  under  color  of  right  is  an  ouster ;  otherwise  it  is  a  mere  trespass. 
Ewing  V.  Burnet,  11  Peters  (U.  S.),  B.  41. 

'  Smith  V.  Lorillard,  10  Johns.  (N.  T.),  B.  338. 

•  Doe  V.  Prosser,  Cowp.  B.  217. 

sa 
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Mansfield,  that  some  ambiguity  seemed  to  have  arisen  &om  the  term 
actual  ouster^  as  if  it  meant  some  act  accompanied  by  real  force,  and 
as  if  a  turning  out  by  the  sho\ilders  were  necessary ;  but  that,  he 
said,  was  not  so.  A  man,  he  s$dd,  may  come  in  by  netful  posses- 
sion, and  yet  hold  over  adversely  without  a  title ;  and,  if  he  does, 
such  holding  ovel:,  under  circumstances,  would  be  equivalent  to  an 
actual  ouster.  For  instance,  he  continued,  length  of  possession  under 
a  particular  estate,  as  a  term  of  one  ^ousand  years,  or  imder  a  lease 
for  lives,  as  long  as  the  lives  are  in  being,  gives  no  title  ;  but,  if  ten- 
ant per  autre  vie  hold  over  for  twenty  years,  such  holding  over  will, 

^^  in  ejectment,  be  a  complete  bar  to  tiie  remainderman  or  the  rever- 

^^  sioner,  because  it  was  adverse  to  his  title. 

§  390.  The  difficulty  in  laying  down  a  precise  rule  by  which  to 
determine  what  is  an  ^'  adverse  possession,"  is  obvious  from  what  has 
been  said  of  disseisin  and  ouster,  which  mean  veiy  much  the  same  as 
such  possession ;  and  the  difficulty,  likewise,  may  be  supposed  from 
the  unexampled  sum  total  of  litigation  which  has  originated  respecting 
it.  The  difficulty  is  not  removed  by  saying,  as  has  been  said,  that  an 
adverse  possession  is  a  possession  acquired  by  disseisin ;  for  a  solution 
of  the  question,  what  constitutes  a  disseisin,  by  a  very  definite  expla- 
nation, is  no  more  easy.  The  clearest  and  most  comprehensive  defini- 
tion of  a  disseisin  and  adverse  holding,  perhaps,  is  an  actual,  visible, 
and  exclusive  appropriation  of  land,  commenced  and  continued  under 
a  claim  of  right  —  either  under  an  openly  avowed  claim,  or  under  a 
constructive  claim,  arising  from  the  acts  and  circumstances  attending 
the  appropriation,  to  hold  the  land  against  him  who  was  seised.^    To 


1  Mr.  Smith,  in  hiB  note  to  the  case  of  Taylor  d.  Atkyns  v.  Horde,  1  Borr.  B.  60, 
Bays :  "  The  doctrine  of  advene  possession,  until  very  lately,  constituted,  and  perhaps 
still  constitutes,  one  of  the  least  settled,  although  most  important  heads  of  English  law. 
The  difficulties  which  surrounded  it,  seem  to  hare  had  an  origin  subsequent  to  the  aboli- 
tion of  a  great  proportion  of  the  ancient  tenures  by  St  12  Car.  2,  cap.  24.  Before  that 
event,  the  difference  seems  to  have  been  well  understood  between  the  sort  of  wrongful 
holding  which  woqld  reduce  the  interest  of  the  lawful  owner  to  a  right  capable  of  being 
barred  by  the  statute  of  limitations,  and  substitute  the  wrong-doer  for  him  meanwhile, 
as  the  representalive  of  the  freehold  and  the  person  responsible  to  the  lord  for  feudal 
dues  and  services,  and  that  species  of  unwaxiantable  possession  which  was  accompanied 
by  no  such  consequences.  At  all  events,  it  is  not  till  a  comparatively  modem  period 
that  we  find  any  complaints  about  the  difficulty  of  ascertaining  what  did  or  what  did 
not  constitute  adverse  possession.    At  last,  however,  this  difficulty  not  only  arose,  but 
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adopt  the  language  of  one  of  our  State  courts :  "  The  principle  on 
which  the  statute  of  limitations  is  predicated,  is  not  that  the  "p&rty  in 


became  bo  considerable,  that,  in  Taylor  dem.  Atkyns  v.  Horde,  so  long  the  leading  case 
upon  this  subject,  we  find  I<ord  Mansfield  saying,  that '  the  precise  definition  of  what 
constitated  a  dieaasin,  which  made  the  disseisor  the  tenant  to  the  demandant's  pnedpe, 
though  the  right  owner's  entry  was  not  taken  away,  was  once  weU  known,  bnt  is  not. 
now  to  be  found.  The  more  we  read,  the  more  we  shall  be  confounded.'  The  view 
taken  by  his  lordship,  in  that  case,  is,  that  disseisin,  at  the  common  law, '  signified  some 
mode  or  other  of  turning  the  tenant  out  of  his  tenure,  and  usurping  his  place  and  feudal 
relation ; '  an  act  which  was  also  accompanied  by  this  consequence :  namely,  that  if  the 
disseisor  died  seised,  the  descent  to  his  heir  gave  him  the  right  of  possession,  and  tolled 
or  took  away  the  true  owner's  entry.  Co.  Litt.  238  a,  Litt.  426.  This  being  the  state 
of  things  at  common  law,  the  cusixe  of  novel  disseisin  was  invented ;  which  being  found 
a  beneficial  remedy,  but  being  applicable  only  to  the  case  of  a  person  disseised,  a  fiction 
grew  up  and  was  encouraged  by  the  courts,  according  to  which  a  party  wrongfully  out 
of  possession,  aldiongh  not  disseised,  properly  speaking,  of  the  fireehold,  was  permitted 
to  treat  the  wrong  done  him  as  a  disseisin  for  the  sake  of  entitling  himself  to  an  assize. 
'  In  a  word,'  says  Lord  Mansfield,  'for  the  sake  of  the  remedy,  as  between  the  true  owner 
and  the  torong-doer  to  punish  the  wrong,  and  as  hettoeen  the  true  owner  and  naked  possessor  to 
try  the  title,  the  assize  was  extended  to  almost  every  case  of  obstruction  to  an  owner's 
full  enjoyment  of  lands,  tenements,  and  hereditaments.'  This  sort  of  supposed  disseisin 
obtamed  the  name  of  disseisin  at  deetion,  for  the  purpose  of  distinguishing  it  fi?om  the 
other,  or  actual  disseisin,  the  consequences  of  which  were  widely  different.  For,  after 
an  actual  disseisin,  the  disseisee  cotdd  not  devise  or  dispose  of  ibe  lands,  inasmuch  as 
his  interest  was,  by  the  disseisin,  cut  down  to  a  right  of  entry  which  the  policy  of  the 
old  law  against  maintenance  would  not  allow  him  to  depart  with ;  and  further,  if  a 
descent  was  cast  afier  a  year,  he  lost  his  right  of  entry,  and  was  put  to  his  real  action 
in  order  to  reinstate  himself.  When  St.  21  Jac.  1,  cap.  16„had  passed,  his  condition 
became  still  worse ;  for,  by  that  act,  it  was  ordered, '  that  no  person  shall  make  any 
entry  into  any  lands,  tenements,  or  hereditaments,  but  within  twenty  years  next  after 
his  or  their  right  or  title  shall  first  descend  or  accrue  to  the  same,  except  infants,  femes 
coverts,  persons  non  compotes  mentis,  imprisoned  or  beyond  the  seas,  who  shall  have 
ten  years  next  after  his  and  their  fuU  age,  discoverture,  coming  of  sound  mind,  enlarge- 
ment out  of  prison,  or  coming  into  this  realm,  to  make  their  entry  or  claim  in.'  Previ-* 
ous  to  this,  the  claimant  might  have  entered  at  any  time,  provided  that  his  entry  was 
not  tolled.  Bevill's  case,  Co.  lib.  Bnt  this  statute,  in  twenty  years,  barred  the  dis- 
s^see's  entry  in  the  same  way  that  a  descent  cast  barred  it  at  the  common  law ;  and 
the  right  owner  was,  after  that  time,  put  to  his  real  action,  the  period  for  commencing 
which  had  been  before  limited  by  St.  32  H.  8,  c.  1,  and  was,  in  liie  extreme  case  —  that, 
namely,  of  a  writ  of  right  on  the  demandant's  ancestor's  own  seisin — terminated  at 
the  expiration  of  sixty  years  from  the  time  when  the  right  first  accrued  which  the  writ 
was  sued  forth  to  recover.  This  statute,  however,  it  is  apprehended,  only  ran  against 
the  true  owner  in  those  cases  in  which  he  would,  at  common  law,  have  been  put  out  of 
his  tenancy,  and  reduced  lo  his  right  of  entry ;  but  not  to  cases  in  which  he  might  have 
elected  to  consider  himself  disseised,  although  not  really  so,  for  the  purpose  of  entitling 
himself  to  maintain  an  assize ;  and,  consequently,  whenever  the  question  arose,  whether 
a  particular  claimant  was  barred  by  having  been  twenty  years  out  of  possession,  the 
mode  of  solving  this  question  was  by  considering  whether  he  had  been  out  of  possession 
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whose  favor  it  is  invoked,  has  set  up  an  adverse  claim  for  the  period 
specified  in  the  statute,  but  that  such  adverse  claim  is  accompanied 
by  such  invasion  of  the  rights  of  tibe  opposite  party  as  to  give  him  a 
cause  of  action,  vrhich  having  failed  to  prosecute  Trithin  the  time  limi- 
ted by  law,  he  is  presumed  to  have  extinguished  or  surrendered :  a 
mere  claim  of  title,  unaccompanied  by  adverse  possession,  gives  no 
right  of  action  to  the  person  against  whom  it  is  asserted,  and,  conse- 
•quently,  his  rights  are  unaffected  by  the  statute."  ^  It  is  the  occupa- 
tion with  an  intent  to  claim  against  the  true  owner,  as  has  been 


under  sach  circnmstanoes  as  had  reduced  his  interest  to  a  right  of  entry;  for,  if  he  had, 
then,  as  that  right  of  entry  would  be  barred  by  St.  21  Jac.  1,  at  the  end  of  twenty  years, 
the  possession  during  the  intermediate  time  was  adverse  to  him.  Now,  in  order  to  deter- 
mine whether  the  claimant  had  been  out  of  possession  under  circumstances  which  would 
turn  his  estate  to  a  right  of  entty,  it  was  necessary  to  inquire  in  what  manner  the  per- 
son, who  had  been  in  the  possession  during  that  time,  held.  See  Reading  v.  Boyston, 
Sal.  423.  If  he  held  in  a  character  incompatible  with  the  idea  that  the  freehold  re- 
maned Tested  in  the  claimant,  then,  as  tiie  case  would  arrange  itself  under  some  one  of 
the  heads  disseisin,  abatement,  discontinuance,  deforcement,  or  intrusion — aU  of  which 
expressed,  at  common  law,  different  modes  of  substituting  a  freeholder  by  wrong  for 
one  by  right,  so  as  to  make  the  new  comer  tenant  to  the  lord  and  to  a  stranger's  prsocipe, 
see  1  Roll.  659,  &c. ;  C/O.  Litt.  277,  and  the  note  ante,  p.  382,  it  followed  that  the  pos- 
session in  such  character  was  adverse.  But  it  was  otherwise  if  he  held  in  a  character 
compatible  with  the  claimant's  title.  And,  in  order  to  ascertain  in  what  character  the 
person  in  possession  held,  the  court  would  look  at  his  conduct  while  in  possession.  See 
Doe  d.  Grubb  v.  Grubb,  10  B.  &  C.  816;  Smartle  r.  Williams,  1  Salk.  246;  WiUiams 
v.  Thomas,  12  East,  141 ;'  Doe  v.  Perkins,  3  M.  &  S.  271 ;  Hall  v.  Doe  d.  Surtees,  5 
B.  &  A.  687 ;  Doe  d.  Foster  v,  Scott,  4  B.  &  C.  706 ;  Doe  d.  Human  v,  Pettct,  5  B.  & 
A.  223  ;  and  R.  v.  Axbridge,  2  Ad.  &  Ell.  520.  It  is,  ^erefore,  apprehended,  that,  at 
the  time  of  the  enactment  of  3  and  4  W.  4,  c.  27,  tiie  question,  whether  possession  was 
or  was  not  adverse,  was  to  be  decided  by  inquiry  whether  the  circumstances  of  that  pos- 
session were  sufficient  to  evince  its  incompatibility  with  a  freehold  in  the  claimant  It 
is  not  intended  to  cany  the  discussion  of  this  part  of  the  subject  much  further,  since  the 
above  statute  has,  as  will  be  shown,  rendered  the  doctrine  of  adverse  possession  of  less 
importance,  so  far  as  claims  of  title  founded  upon  twenty  years'  enjoyment  are  con- 
cerned." See  Smith's  Leading  Cases,  vol.  2,  p.  396 ;  and  44  vol.  of  Law  Library,  p. 
393.  [And  see  also.  Story  v.  Saunders,  8  Humph.  (Tenn.),  663 ;  Foxcroft  v.  Barnes, 
29  Me.  (16  Shep.),  128 ;  Long  v.  Mast,  11  Penn.  St.  (1  Jones),  189;  Taylor  v.  Bum- 
sides,  1  Gratt.  ( Va.),  169 ;  Overton  v,  Davisson,  1  id.  211 ;  Towle  r.  Ayer,  8  N.  H.  57 ; 
Kennedy  v.  Townley,  16  Ala.  239;  Miller  v,  Piatt,  5  Duer  (N.  Y.),  272.  And  the 
survey,  allotment,  and  conveyance  of  a  piece  of  land,  and  the  recording  the  deed,  does 
not  constitute  a  disseisin,  wiUiout  any  open  occupation.  Thayer  v.  McLellan,  10  Shep. 
(Me.),  417 ;  Tilton  v.  Hunter,  11  Shep.  (Me.),  29.  And  see  also,  Bailey  v.  Carleton, 
12  N.  H.  9.] 

1  Abell  V.  Harris,  11  Gill  &  J.  (Md.),  R.  371,  per  Dorsey,  J.    And  see  Cooper  v. 
Smith,  9  Seig.  &  Rawlo  (Penn.),  R.  26. 
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already  stated,^  which  renders  the  entry  and  possession  adverse.  ^^  It 
is  not/'  says  Mr.  Jostice  Thompson,  ^'  possession  alone,  but  that  it  is 
accompanied  with  the  claim  of  the  fee,  which,  by  construction  of  law, 
is  deemed ^'nkf  fajde  euidence  of  such  an  estate."'  Indeed,  that  it 
is  the  ifUerUion  to  claim  title  which  makes  the  possession  of  the  holder 
of  the  land  adverse,  is  the  doctrine  upon  which  the  decision  in  every  ^ 
case  proceeds.  If  it  be  clear  that  there  is  no  such  intention,  there 
can  be  no  pretence  of  an  adverse  possession.^  Therefore,  it  has  been 
held,  that,  if  the  owner  of  land,  through  inadvertency  or  ignorance 
of  the  dividing  line,  includes  a  part  of  an  adjoining  tract  within  his 
inclosure,  it  is  not  a  possession  adverse,  or  so  in  the  nature  of  a  dis- 
seisin, as  to  prevent  the  true  owner  &om  conveying  and  passing  the 
same  by  deed>  Questions  of  adverse  possession  thus  depending 
upon  the  intention  of  the  possessor,  and  the  knowledge,  or  the  means 
of  knowledge,  on  the  part  of  the  owner  of  the  land,  are  questions  of 
fact  (as  well  as  of  law)  to  be  determined  by  a  jury,  as  the  best  means 
of  ascertaining  their  truth.  They  are  questions  of  law  on  which  the 
court  has  a  right  to  instruct  the  jury ;  and  in  finding  the  quo  animo, 
the  jury  must,  of  course,  be  left  to  their  own  view  of  the  effect  of  the 
evidence.  This  is  the  simple  rule  which  seems  to  be  established  by 
the  authorities;  and  all  the  difficulties  consist  in  so  arranging  the 
facts  as  to  apply  the  principles  correctiy.^  Lord  Mansfield  says, 
"  disseisin  is  a  fact  to  be  found  by  a  jury."*    But  if  the  jury  return 


^  See  foregoing  portion  of  the  chapter. 

2  Jackson  v.  Porter,  Paine  (Cir.  Co.),  R.  457. 

'  See  ante,  as  above. 

*  Brown  V.  Gay,  3  Greenl.  (Me.),  R.  126 ;  [Giichriflt  v.1M[cLaughlin,  7  Ired.  (N.  C), 
310]. 

^  Bradstrcet  v.  Huntingdon,  5  Peters  (U.  S.),  B.  402;  La  Frambois  v.  Jackson,  8 
Cowen  (N.  Y.),  B.  589.  Presamptions  are  of  two  classes:  natural,  and  legal,  or 
artificial.  The  natural  presumption  is,  when  a  fact  is  proved,  wherefrom,  by  reason  of 
tl)e  connection  founded  on  experience,  the  existence  of  another  fact  is  directly  inferred. 
The  legal  or  artificial  presumption  is,  where  the  existence  of  the  one  fact  is  not  direct 
evidence  of  the  other,  but  the  one  fact  existing,  and  being  proved,  the  law  raises  an  arti- 
ficial presumption  of  the  existence  of  the  other.  Per  Ewing,  Ch.  J.,  in  delivering  the  . 
opinion  of  the  court,  in  Qulick  v.  Loden,  1  Green  (N.  J.),  B.  68.  As  laid  down  by 
Spencer,  J.,  in  Smith  v.  Burtis,  in  New  York,  it  has  never  been  considered  as  necessary 
to  constitute  an  adverse  possession,  that  there  should  be  a  rightful  title ;  and  whenever 
this  defence  is  set  up,  the  idea  of  right  is  excluded :  the  fact  of  the  possession  and  the 
^110  animo  it  commenced  or  continued,  are  the  only  tests ;  and  it  must  necessarily  be 
exclusive  of  any  other  rights.    Smith  v.  Burtis,  9  Johns.  (N.  Y.),  B.  180. 

•  Taylor  u.  Horde,  1  Burr.  B.  60 ;   [Hall  v,  Dewey,  10  Vt.  593.]    And  see  also, 

33* 
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a  verdict,  only  that  the  defendant  has  held  quiet  possession  of  the  de- 
manded premises  for  more  than  twenty  years,  such  verdict  cannot,  by 
legal  intendment,  be  considered  as  establishing  the  alleged  fact  of  dis- 
seisin.^ In  equity,  of  course,  as  well  as  at  law,  it  may  be  shown, 
&om  circumstances,  that  the  possession  of  the  defendant  ought  or 
ought  not  to  be  considered  as  adverse.^ 

§  391.  The  jury  have  to  consider,  that,  to  constitute  complete  pos- 
session in  contemplation  of  law,  requires  an  act  of  the  body,  accom- 
panied with  a  will  of  the  mind ;  that  is,  there  must  be  a  corporeal 


Hnncorn  t;.  Cooper,  5  Bam.  &  Cress.  B.  696.  That  the  doctrine  in  this  country  is,  that 
the  question  of  adverse  possession,  as  one  of  intention,  ought  to  be  left  to  the  jury,  see, 
in  particular,  Bradstreet  v,  Huntington,  5  Peters  (U.  S.),  K.  402 ;  Poignard  v.  Smith, 
6  Pick.  (Mass.),  B.  172.  Also,  the  following  cases:  Jackson  v.  Joj,  9  Johns.  (N.  Y.), 
B.  102 ;  Jackson  v.  Stephens,  13  id.  496 ;  Gayette  v.  Buthune,  14  Mass.  B.  55 ;  Jackson 
V.  Porter,  1  Paine  (Cir.  Co.),  B.  466;  M'Clung  v.  Boss,  5  Wheat.  (U.  S.),  B.  124; 
Cummings  v.  Wyman,  10  Mass.  B.  468 ;  Atherton  v,  Johnson,  1  N.  Hamp.  B.  34 ; 
Jackson  v.  Jadwin,  9  Johns.  (N.  Y.),  B.  102 ;  Pray  v.  Pierce,  7  Mass.  B.  383 ;  Helm 
w.  Howard,  2  H.  &  M'Hen.  (Md.),  B.  74;  Seymour  i;.  Delancy,  1  Hopk.  (N.  Y.),  Ch. 
B.  449;  Porter  v.  Dugut,  9  Mart.  (La.),  B.  92;  Proprietors  of  Eenn.  Purchase  v. 
Springer,  4  Mass.  B.  416;  MiU  Dam  Corp.  v,  Bullfincli,  6  Mass.  B.  229;  Pray  v. 
Price,  7  Mass.  B.  391 ;  Brown  v.  Porter,  10  Mass.  B.  93;  Warren  v.  Childs,  11  Mass. 
B.  222;  Boiling  v.  Petcrsbui^,  3  Band.  (Va,),  B.  563;  Wallace  v.  Duffield,  2  S.  & 
Bawle  (Penn.),  B.  527;  Jackson  v,  Sharpe,  9  Johns.  (N.  Y.),  B.  163;  Jackson  i;. 
Waters,  12  id.  365 ;  Jackson  ».  Thomas,  16  id.  293 ;  Smith  v.  Burtis,  9  id.  174 ;  Jack- 
son V.  Ellis,  13  id.  118;  Jackson  v.  Wheat,  18  id.  40;  Jackson  t;.  Newton,  id.  355 ; 
Bramdt  v.  Ogden,  1  id.  156 ;  KinseU  v.  Duggett,  2  Fairf.  (Me.),  B.  309  ;  Schwartz  v, 
Euhn,  1  id.  274 ;  Jackson  v,  Schoonmaker,  4  Johns.  (N.  Y.),  B.  390 ;  La  Frombois  v. 
Jackson,  8  Cowen  (N.  Y.),  B.  603;  Bracken  v.  Martin,  3  Yerg.  (Tcnn.),  B.  55 ;  Ste- 
phens V,  Dewing,  2  Aik.  (Vt.),  B.  112;  M'Nair  v,  Funt,  5  Mo.  B.  300;  Bogers  v. 
Madden,  2  Batl.  (S.  C),  B.  321 ;  Jones  v.  Porter,  3  Penn.  B.  134;  Malson  i;.  Frye,  1 
Watts  (Penn.),  B.  433;  Bead  v.  Goodyear,  17  S.  &  Bawle  (Penn.),  B.  350;  Bell  y. 
Hurtleg,  4  Watts  &  S.  (Penn.), B.  32 ;  Brown  v,  M'Kinney,  9  Whart.  (Penn.),  B.  567 ; 
Mercer  v.  Watson,  1  Watts  (Penn.),  B.  330;  Overfield  t7.  Christie,  7  S.  &  Bawle 
(Penn.),  B.  172 ;  Munshower  v,  Putton,  10  id.  334 ;  Ber  v.  Heirs  of  Bouth,  3  Miss.  B. 
276;  Jones  v.  Porter,  3  Penn.  B.  1341 ;  Bead  v.  Goodyear,  17  S.  &  Bawle  (Penn.),  IJ. 
350 ;  Hopkins  r.  Bobinson,  &Watt8  (Penn.),  B.  205 ;  Colbnm  v,  Hollis,  3  Met.  (Mass.), 
B.  125 ;  Kinsell  v,  Daggett,  2  Fairf.  (Me.),  B.  309. 

1  Pejepscot  Proprietors  v.  Nichols,  1  Fairf.  (Me.),  B.  256.  SemUe.  [In  Conyers  v, 
Kenan  (4  Geo.  308),  it  is  made  a  query,  whether  every  possession  of  the  land  of  another 
is  not  primd  facie  adverse.] 

2  Wallace  t;.  Duffield,  2  S.  &  Bawle  (Penn.),  B.  527.  And  see  ante.  Chap.  HI. 
[In  South  Carolina  it  has  been  held,  that,  where  the  possession  is  in  fact  adverse,  the 
party  so  holdmg  may  set  up  the  statute,  although  he  may  have  practised  deceit  to  lull 
the  owner  of  the  land  into  the  belief  that  he  did  not  intend  to  claim  adversely.  Strange 
V.  Durham,  1  Bre^.  (S.  C),  83.    And  see  ante,  ^  185, 186.] 
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occupation,  or  a  poMessio  pedis^  as  it  is  sometixnes  designated,^ 
attended,  as  has  been  before  mentioned|  with  a  manifest  intent  to 
hold  and  continue  it ;  and,  when  the  intent  plainly  is  to  hold  it  against 
the  claim  of  all  other  persons,  the  possession  is  hostile,  or  adverse  to 
ihe  rights  of  the  true  owner.  Such  intent  may  be  manifested  by 
decided  acts  of  ownership,  such  as,  in  a  thickly-settled  country,  dig- 
^ng  stones  or  turves,  as  in  England,  with  the  occasional  cutting  of 
timber,  which  are  conclusive  evidence  of  a  continued  possession;^ 
and  so,  almost  anywhere,  is  actual  improvement  and  cultivation  of  the 
soil,  and  the  like.^  Where  one  had  driven  piles  into  the  soil,  covered 
by  a  mill-pond,  and  upon  them  had  erected  and  maintamed  buildings, 
*—  the  water  flowing  between  the  piles,  — .it  was  adjudged  to  be  a 
possession.  And  it  was  so  adjudged,  because  such  occupation  was 
open  and  visible,  and  almost  the  only  one  which,  under  the  circum- 
stances of  the  subject  of  the  occupation,  could  have  existed  to  con- 
stitute a  disseisin,  or  a  complete  exclusion  of  the  possession  of  the 
demandants.^  Building  upon  the  land  of  another  is  constructive 
notice  of  an  adverse  claim.^ 


^  See  opinion  of  Wordsworth,  J.,  in  Jachson  v.  HAlstead,  5  Cowen  (N.  F.)»  I^-  219, 
and  also  the  opinion  of  Kent,  Ch.  J.,  in  Jackson  v.  Schoonmaker,  2  Johns.  (N.  Y.),  B. 
230;  Bailey  o.  Irley,  2  N.  &  M'Cord  (S.  C),  B.  343;  King  v.  Smith,  1  Kice  (S.  C.)> 
B.  10. 

s  Stanley  v.  White,  14  East,  B.  332. 

*  Brandt  r.  Ogden,  1  Johns.  (N.  T.),  B.  156  ;  Jackson  v.  Waters,  12  id.  365 ;  Pro- 
prietors of  Kennebec  Purchase  v.  Springer,  4  Mass/  B.  416 ;  Small  v.  Proctor,  15  id. 
495 ;  Jackson  v.  Schoonmaker,  2  Johns.  (N.  Y.),  B.  230 ;  Hawke  v.  Senseman,  6  Seig. 
&  Bawto  (Penn.),  B.  21;  Jackson  v.  Porter,  Paine  (Cir.  Co.),  B.  467;  Stanley  v. 
White,  14  East,  B.  322.  Possession,  once  acquired,  may  be  continued  soio  animo» 
MfOckenzie's  Law  of  Scotland,  111. 

*  Boston  Mill  Corporation  v.  Bullfinch,  6  Mass.  B.  229. 

*  Jackson  v,  Warford,  7  Wend.  (N.  Y.)  B.  62 ;  Poignard  v.  Smith,  6  Pick.  (Mass.), 
B.  172;  Alden  v.  Gilmore,  1  Shep.  (Me.),  B.  178;  Blood  v.  Wood,  1  Met.  (Mass.*),  B. 
528.  [When  an  island,  which  was  subject  to  be  overflowed,  and  to  whose  enjoyment  no 
inclosure  was  necessary,  was  used  by  the  defendant  for  pasturage  whenever  it  was  safe 
to  use  it,  and  this  use  was  continuous,  whenever  it  was  safe,  for  twenty  years,  it  was 
held  to  be  such  a  possession  as  would  bar  any  other  claimant,  though,  as  there  had  been 
no  actual  settlement  upon  the  land,  the  statute  of  limitations  of  Kentucky,  of  seven 
years,  would  not  apply.  Webbs  v.  Hynes,  9  B.  Mon.  (Ky.),  388.  So  the  entering 
upon,  ditching,  and  nuddng  roads,  in  a  cypress  swamp,  for  the  purpose  of  getting  shin- 
gles therein,  and  cutting  down  trees  and  making  shingles  therefrom,  constitute  an 
adverse  possession.  Tredwell  v.  Beddick,  1  Ired.  (N.  C),  56.  And  so,  also,  do  the 
keeping  up  fish-traps  in  a  stream  not  navigable,  erecting  and  repairing  dams  across  it, 
and  using  it  every  year,  during  the  entire  fishing  season,  for  the  purpose  of  catching  fish. 
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§  892.  The  occupation  must^  in  fact,  be  visible  and  notorious, 
inasmuch  as  the  statute,  as  |^  been  heretofore  several  times  stated, 
proceeds  upon  the  ground  that  there  has  been  an  acquiescence^  on  the 
part  of  the  owner  of  the  land  ;  —  a  ground  of  supposition  which  can 
never  exist,  if  an  occupation  be  so  clandestinely  taken  as  not  to  afford 
notice  of  the  same.  It  is,  therefore,  incumbent  on  the  person  claim- 
ing land  by  virtue  of  possesion,  to  show  an  actual  occupation  and 
appropriation  of  what  he  so  claims,  within  some  defined  boundaries. 
One  point,  sajs  Shaw,  Gh.  J.,  seems  to  be  well  settled,  which  is,  that 
very  strong  acts  of  exclusive  possession,  such  as  building,  inclosing, 
or  cultivating,  and  that  for  a  long  time,  and  openly  and  notoriously, 
are  necessary,  in  order  to  constitute  an  actual  ouster  of  the  truQ 


Williams  u.  Bachanan,  1  Ired.  (N.  C),  535.  But  see  Jackson  t;.  Lewis,  CbeTes  (S. 
C),  259.  The  entering  upon  nninclosed  flats,  when  covered  by  the  tide,  and  sailing 
over  them  with  a  boat  or  Tcssel,  for  the  ordinary  purposes  of  navigation,  is  not  such  an 
open,  notorions,  exclusive  and  adverse  possession  as  is  necessary  to  constitute  a  diiH 
seisin.  Drake  v.  Curtis,  1  Cush.  (Mass.),  395.  But  the  entering  upon  them  and  filling 
them  up,  or  building  a  wharf  and  using  the  flats  adjoining  for  laying  vessels  at  the 
same,  if  the  use  be  exclusive,  would,  it  seems,  constitute  such  a  possession.  Wheeler 
v.  Btone  et «!.,  1  Cush.  (Mass.),  313.  An  entry  upon  a  lot  with  a  view  of  taking  pos- 
session of  it  under  a  claim  of  title  and  marking  the  lines  of  it  by  spotting  the  tiees 
around  it,  is  a  sufficient  possession  of  it  against  one  who  can  show  no  right  of  entry ; 
although  without  an  actual  inclosure,  it  is  not  such  an  adverse  possession,  as  against  the 
real  owner,  as  to  bar  his  right  under  the  statute  of  limitations.  Woods  v.  Banks,  14 
N.  H.  101.  The  "Betterment  Act,"  of  Maine,  so  far  alters  the  common  law,  that  a 
wood-lot,  constituting  part  of  a  farm,  may  be  -subject  to  a  disseisin  by  the  occupant  of 
the  farm  if  used  openly  and  notoriously  for  the  ptupose  of  cutting  fuel  and  getting 
house-bote  therefrom.  Tilton  i;.  Hunter,  11  Shep.  (Me.),  29.  But  yearly,  for  a  few 
weeks  at  a  time,  getting  rails  and  other  timber  from  land,  though  only  valuable  for 
timber,  does  not  constitute  an  adverse  possession.  Bartlett  v.  Simmons,  4  Jones  (N. 
C.),  Law,  295.  Nor  does  cutting  logs,  for  four  years,  by  the  owner  of  a  saw-mill,  from 
an  uninclosed  pine  lot,  for  the  mill,  making  roads  for  hauling  the  logs,  and  for  several 
yearn  more  cutting  light-wood  and  fire-wood.  Watts  v,  Griswold,  20  Geo.  732.  The 
plaintiffs  and  defendants  were  owners  of  adjacent  parcels  of  land.  The  wall  of  the 
building  erected  upon  the  land  of  the  former  was  some  inches  from  the  dividing  line, 
the  interval  being  used  by  the  occupants  as  a  drain  and  passage-way  until  within  tea 
years  of  the  commencement  of  the  suit,  when  its  outlet  was  closed  by  them.  The 
foundation  of  the  building  on  the  defendants'  land  extended  underground  the  whole 
width  of  the  strip  to  the  foundation  of  the  plaintiffs' ;  the  easterly  wall  of  the  former 
premises  also  extended  across  the  inner  end  of  the  passage-way,  and,  as  well  as  the 
westerly  wall,  which,  at  some  seven  feet  above  the  ground,  was  carried  over  the  outlet 
of  the  drain,  and  the  roof,  which  extended  over  it,  abutted  against  the  wall  of  the  plain- 
tifis'  building.  Held,  that  these  facts  did  not  constitute  an  adverse  possession  of  the 
strip  in  question^  on  the  part  of  the  defendants.    Miller  v.  Piatt,  5  Duer  (N.  Y.),  272.] 
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owner,  who  has  no  notice  of  such  acts.^  As  was  remarked  bj  Mr. 
Justice  Washington,  ^^  If  the  right  of  one  who  enters,  or  retains  pos- 
session, by  wrong,  can  never  extend  beyond  the  limits  of  the  particu- 
lar spot  to  which  his  occupation  is  confined,  there  would  exist  no 
other  to  circumscribe  his  claim."  ^  In  the  language  of  the  Supreme 
Court  of  New  York,  "  Adverse  possession  must  be  marked  by  definite 
boundaries,  and  be  regularly  continued  down,  to  render  it  availing."^ 
The  principle  that  a  vyrongful  possession,  however  visible  and  notori- 
ous it  may  be,  cannot  be  extended  beyond  visible  and  definite  bounds, 
was  applied,  in  the  State  of  New  Hampshire,  in  a  case  where  B. 
entered  upon  a  tract  of  land  upon  the  ea%t  side  of  a  river,  claiming 
the  whole,  previously  to  the  entry  of  J.  on  the  opposite  side.  The 
naked  possession  of  R.,  it  was  held  by  the  court,  though  accompanied 
by  a  claim  to  the  land  on  both  sides,  did  not,  in  law,  amount  to  a  pos- 
session of  the  land  we9t  of  the  river>  The  possession  claimed,  in 
this  case,  to  be  extended  to  the  west  of  the  river,  was  so  completely 
secret,  that  it  existed  only  in  the  mind  and  imagination  of  the  actual 
occupant  of  the  land  on  the  east  side  of  the  river.  A  continued  res- 
idence on  the  land  is  not,  however,  necessary ;  it  being  sufficient  that 
the  land  has  been  inclosed,  and  used  in  such  a  manner  as  to  ^ve  pub- 
licity to  the  possession.^  Making  improvements,  or  receiving  the 
rents  for  a  considerable  length  of  time,  would  be  sufficient,  without 


^  Blood  17.  Wood,  1  Met.  (Mass.),  R.  528. 

2  Potts  V.  Gilbert,  3  Wash.  (Cir.  Co.),  R.  475.  See  also.  Hall  r.  PoweU,  4  Serg.  & 
Rawle  (Penn.),  R.  456;  Mnnshower  v.  Patten,  10  id.  334;  Mickle  v.  Lucas,  id.  293; 
Brandt  v.  Ogden,  1  Johns^N.  Y.),  R.  156 ;  Hapgood  v.  ^jort,  4  Yt.  R.  155;  Wood  v. 
Grnndy,  3  H.  &  Johns.  (Md.),  R.  13. 

«  Doe  r.  Campbell,  10  Johns.  (N.  Y.),  R.  477. 

*  Riley  v.  Jameson,  3  N.  Hamp.  R.  23.  [And  see  also.  Bishop  v.  Lee,  3  Barr 
(Penn.)i  214.]  But  one  is  not  estopped  from  setting  up  a  title  bj  adverse  possession  in 
a  lot  of  land  extending  beyond  the  thread  of  the  river,  acquired  subteqaenUy  to  his  tak- 
ing a  deed  bounded  by  the  river.    KinseU  v,  Daggett,  2  Fairf.  (Me.),  R.  309. 

s  Johnson  v.  Irvine,  3  Serg.  &  Rawle  (Penn.),  R.  291 ;  Jackson  v.  Howe,  14  Johns. 
(N.  Y.),  R.  405 ;  Doe  v,  Thompson,  5  Cowen  (N.  Y.),  R.  371 ;  Doe  v.  Campbell,  10 
Johns.  (N.  Y.),  R.  475 ;  Gonzalns  r.  Hoover,  6  Seig.  &  Rawle  (Penn.),  R.  291 ;  Far- 
ley r.  Lennox,  8, id.  392;  Davidson  v.  Beatty,  3  Harr.  &  McHen.  (Md.),  R.  595; 
Smith  V,  Middletown,  1  id.  521 ;  Brown  v.  Porter,  10  Mass.  R.  93 ;  Kennebec  Purchase 
V.  Springer,  4  id.  416 ;  Barr  v.  Gratz,  4  Wheat.  (U.  S.),  R.  213  ;  Hawke  v.  Senscman, 
6  Serg.  &  Rawle  (Penn.),  R.  21 ;  Miller  v.  Shaw,  id.  129.  An  open  visible  possession 
of  fifty  years,  and  this  known  to  those  who  had  the  legal  title,  without  any  attempt  to 
assert  it,  was  held  to  be  conclusive  evidence  of  disseisin.  Boston  Mill  Dam  Corpora- 
tion v»  Bullfinch,  6  Mass.  R.  229. 
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residence.^  In  the  case  of  a  dwelling-house  in  a  city,  the  possession 
of  it  continues,  so  as  to  give  the  possessor  the  benefit  of  the  statute 
of  limitations,  although  the  house  may  not  have  been  occupied  all  the 
time  by  himself,  or  by  a  succession  of  tenants  imder  him,  without 
intermission ;  and  direct  proof  of  occupancy  during 'the  whole  period 
is  not  necessary.' 

§  893.  The  occupation  of  land  up  to  a  fence  on  each  side  of  a  town 
lot  is  incontestably  such  a  possession,  as,  if  continued,  will,  after  the 
expiration  of  the  time  prescribed  by  the  statute,  bar  the  right  of  entry 
of  him  occupying  on  tiie  other  side  of  the  fences,  whether  the  fence 
be  on  the  right  line  or  not.^  An  occupation  amounting  to  a  posses- 
sion, may  be  assumed  by  tiie  protruding  eaves  of  the  roof  of  a  build- 
ing. Thus,  if  a  person  erect  a  dwelling-house  near  the  line  of  his 
land,  with  eaves,  not  far  enough  from  the  line  of  his  land  to  allow  for 
eaves-droppings  on  his  own  land,  it  will  be  regarded  as  an  appropria- 
tion of  the  land  directiy  beneath  tiie  eaves,  and,  as  such,  a  possession 
thereof;  aiid,  if  this  be  prior  to  any  cultivation,  or  other  actual  use  of 
the  adjacent  land,  it  is  a  prior  occupation  and  possession.  If  the 
owner  of  the  adjacent  land  afterwards  cultivates  the  land  quite  up  to 
the  line  of  the  building,  and  under  its  eaves,  it  cannot  be  regarded 
as  a  disturbance  or  interruption  of  the  possession  already  taken  by 
the  owner  of  the  building,  because  it  is  not  inconsistent  with  the  only 
use  which  he  has  had  occasion  to  make,  and  has  been  actually  mak- 
ing, of  the  land,  by  his  eaves.^  So,  on  the  other  hand,  if  a  conter- 
minous proprietor  incloses,  or  otherwise  uses,  land,  up  to  a  certsdn 
line,  which  he  claims  aj  his  boundary  line,  this  will  be  regarded  as  a 
prior  occupation  and  possession  up  to  that  line,  as  against  the  other 


^  Cammmgs  v.  Wjman,  10  Mass.  R.  464.  Where  a  person,  without  title,  took  pos- 
session of  land  which  was  under  mortgage,  and  bnilt  on  parts  of  it  a  carpenter's  shop 
and  blacksmith's  shop,  and  the  tenants  of  the  carpenter's  shop  occasionally  nsed  parts 
of  the  lot  adjacent  to  their  shop  to  spread  their  boards  on,  and  the  tenants  of  the  black- 
smith's shop  used  other  parts  of  the  lot  to  run  carriages  on,  and  put  tires  on  wheels,  — 
it  was  held,  that  this  was  a  disseisin  of  the  mortgagee  onlj  for  the  parts  of  the  land 
covered  by  the  shops.    Poignard  v.  Smith,  8  Pick.  (Mass.),  R.  272. 

^  Mackentile  v.  Saroy,  17  Seig.  &  Rawle  (Penn.),  R.  104. 

>  Brown  v.  McKinney,  9  Whart.  (Penn.),  R.  567 ;  Burrell  v.  Burrell^  11  Mass.  R. 
296 ;  [Clark  r.  Tabor,  2  Wms.  ( Vt.),  222], 

*  [And  see  Mims  v.  Wetherbee,  2  Strobh.  (S.  C),  184;  poet,  §  416,  9ubfinem;  Per- 
kins V,  Dunham,  3  Strobh.  (S.  C),  224.] 
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owner,  who  subsequently  erects  a  building  on  that  line,  with  eaves 
overhanging  the  land  thus  inclosed  or  used.^ 

§  394.  The  rule  as  to  what  will  amount  to  a  possession  sufficient  to 
bar  the  right  of  entry,  or  to  confer  a  title,  is  more  strict,  where  the 
country  is  old  and  populous,  than  it  is  where  lands  are  in  a  state  of 
nature,  like  those  in  the  United  States  which  lie  in  what  is  called  the 
"  western  country,"  and  those  in  the  eastern  States  which  lie  removed 
from  settlements.  Land,  thus  remotely  situate,  is  p\irchased  fre- 
quently with  the  view  of  retaming  it  in  an  uncultivated  state,  until  it 
can  be  disposed  of  to  advantage ;  and  sometimes  the  original  pur- 
chaser from  the  government,  when  disposed  to  sell,  may  not,  for  many 
years,  meet  with  an  opportunity .^  "In  the  simplicity  of  ancient 
times,"  says  Mr.  Justice  Story,  in  giving  the  opinion  of  the  Supreme 
Court  of  the  United  States,  "  there  was  no  means  of  ascertaining 
titles  but  by  the  visible  seisin ;  and,  indeed,  there  was  no  other  mode, 
between  subjects,  of  passing  title,  but  livery  of  the  land  itself,  by  the 
symbolical  deUvery  of  turf  and  twig.  The  moment  that  a  tenant  was 
thus  seised,  he  had%a  perfect  investiture ;  and,  if  ousted,  could  main^ 
tain  his  action  in  the  realty,  although  he  had  not  been  long  enough  in 
possession  even  to  touch  the  esplees.  The  very  object  of  the  rule, 
therefore,  was  notoriety,  to  prevent  frauds  upon  the  land  and  upon 
other  tenants.  But,  in  a  mere  uncultivated  country,  in  wild  and  im- 
penetrable woods,  in  the  sullen  and  solitary  haunts  of  beasts  of  prey, 
what  notoriety  could  an  entry,  a  gathering  of  a  twig  or  an  acorn,  con- 
vey to  civilized  man,  at  the  distance  of  hundreds  of  miles  ?  The 
reason  of  the  rule  could  not  apply  to  such  a  state  of  things ;  and  ces- 
sante  ratione^  cessat  ipsa  lex.  We  are  entirely  satisfied,  that  a  con- 
veyance of  wild  or  vacant  lands  gives  a  constntctive  seisin  thereof,  in 
deed,  to  the  grantee,  and  attaches  to  him  all  the  legal  remedies  inci- 
dent to  the  estate.  A  fortiori^  this  principle  applies  to  a  patent ; 
and,  upon  any  other  construction,  infinite  mischief  would  result."  ^ 
In  the  case  of  Barr  v.  Qratz,  in  the  same  Gourt,^  the  principle  was 


^  Opinion  of  the  oonrt,  bj  Shaw,  Ch.  J.,  in  Thacker  v,  Gnardinier,  7  Met  (Mass.), 
B.  404. 

^  Johnston  v,  Irwin,  3  Serg.  &  Bawle  (Fenn.),  B.  291 ;  [Draper  v.  Short,  25  Mis. 
(4  Jones),  197]. 

•  Green  v.  Liter,  8  Cranch  (U.  S.),  B.  229. 

*  Barr  v.  Grata,  4  Wheat.  (U.  S.),  B.  213, 
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broadly  established,  that,  when  an  entry  is  made  without  title,  the  dis- 
seisin is  limited  to  the  actual  occupancy ;  and  that  a  patent  issued, 
by  operation  of  law,  vests  the  constructive  actual  possession  in  the 
patentee.^  GPhe  rule  of  law,  says  Mr.  Justice  Spencer,  of  the  Su- 
preme Court  of  the  State  of  New  York,  which  requires  a  seisin  in 
fact,  must  be  applied,  in  that  State,  with  such  a  limitation  as  the  pe- 
culiar state  of  lands  in  this  country  requires ;  and  to  consider  the 
possession  as  foUomng  the  ownership^  in  the  case  of  wild  and  unim- 
proved lands,  was  no  departure  from  the  spirit  and  substance  of  the 
English  law.^  In  North  Carolina,  the  statute  of  limitations  does  not 
apply  to  any  vacant  lands ;  ^  in  Maryland,  a  patent  alone  is  held  to 
be  sufficient  evidence  to  support  an  ejectment ;  ^  and,  in  South  Caro- 
lina, where  there  are  interfering  claims  to  a  tract  of  land,  the  rule  of 
law  is,  that  the  possession  shall  be  adjudged  to  be  in  him  who  has  the 
right.^  In  Missouri,  a  New  Madrid  certificate  is  held  sufficient  to 
maintain  an  ejectment,  with  a  copy  of  the  survey  of  the  land.^  To 
constitute,  says  Chief  Justice  Parsons,  of  the  Supreme  Court  of  Mas- 
sachusetts, a  disseisin  of  the  owner  of  uncultivated  lands,  by  entry 
and  the  occupation  of  tiie  land  by  a  party  not  claiming  titie,  the  occu- 
pation must  be  of  that  nature  and  notoriety,  that  the  owner  may  be 
presumed  to  know  that  there  is  a  possession  of  the  land ;  otherwise,  a 
man  may  be  disseised  without  his  knowledge,  and  the  statute  of  lim* 


^  The  courts  of  Kentacky  having  decided  that  an  entry  was  required,  to  give  title  on 
a  militaiy  warrant,  in  the  military  district,  the  Supreme  CoarC  of  the  United  States 
have  decided,  that  the  legislatire  grant  of  Yiiginia  to  her  officers  and  soldiers  does  not, 
of  itself,  prevent  the  statute  of  limitations  of  Kentucky  from  attaching.  Porterfield  v, 
Claik,  2  How.  (U.  S.),  B.  76.  A  confirmation  of  title  to  land,  by  Congress,  is  a 
higher  evidence  of  title  than  a  patent,  because  it  is  a  direct  grant  of  the  fee  which  had 
been  previously  in  the  United  States.  Grignor's  Lessee  v.  Astor,  2  How.  (U.  S.),  R. 
319.  An  ejectment  cannot  be  maintained  on  a  warrant,  without  a  survey  or  purchase- 
money  paid.  Vanhom  v.  Chestnut,  2  Wash.  (Cir.  Co.),  R.  160.  Nor  with  survey 
alone.  Milligan  v.  Dickson,  id.  258 ;  Copley  v.  Riddle,  id.  354 ;  Dubois  v.  Newman, 
4  id.  74. 

*  Jackson  v,  Howe,  14  Johns.  (N.  Y.),  R.  405.  By  the  party  who  is  constructively 
seised,  pedis  poaaeasio  is  not  necessary.  Per  Kent,  Ch.  J.,  in  Jackson  v,  Sellick,  8  id. 
262.  See  also  Brandt  o.  Ogden,  1  id.  156 ;  Jackson  v,  Schoonmaker,  2  id.  230 ;  Jack- 
son V,  Yosburg,  9  id.  270;  Jackson  v.  Newcomb,  id.  100;  Jackson  v,  Hogeboom,  11 
id.  162 ;  Wickham  v.  Freeman,  12  id.  183 ;  Thorp  v.  Burlmg,  11  id.  285. 

s  Anon.  1  Hay.  (N.  C),  B.  466. 

*  Savaiy  v,  Whayland,  1  Horr.  &  McHen.  (Md.),  R.  206. 
ft  Sims  V.  Meacham,  2  Bail.  (S.  C),  R.  101.    * 

«  1  Missouri,  R.  334;  [Gray  v.  Givens,  26  Mis.  (5  Jones),  291]. 
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itatioDS  run  against  him,  while  he  has  no  ground  to  believe  that  his 
seisin  has  been  interrupted.^  In  another  case  in  that  State,  a  survey 
was  held  to  give  to  the  owner  such  possession  as  would  support  an 
action  of  trespass,  though  he  might  el^ct  to  be  disseised,  and  bring 
his  ejectment ;  yet  the  act  of  the  wrongful  entry  does  not  amount  to 
a  disseisin.^  With  regard  to  what  are  called  ^^  back  "  lands,  in  Penn- 
sylvanift,  it  has  ever  been  found,  according  to  Chief  Justice  Tilghman, 
expedient  to  establish  it  as  a  principle,  that  the  owner  is  in  actual 
posaession,  though  neither  he,  nor  any  under  him,  be  actuaUy  resid. 
ing  on  the  land.^  A  contrary  notion  has  been  derived  by  settlers 
from  the  nature  of  the  '^  improvement  title  "  of  that  State,  and  it  has 
by  them  been  generally  supposed,  that  a  wrong  doer,  entering  on 
^^  unseated"  lands,  ^ay  acquire  a  constructive  possession  of  whatever 
he  could  hold  as  an  improver,  if  the  land  was  actually  vacant,  and, 
for  that  purpose,  might  avail  himself  of  the  survey  of  the  owner,  or 
establish  a  boundary  6f  his  own ;  and  that,  in  either  case,  he  will  be 
considered  in  the  constructive  possession  of  all  the  land  thus  included. 
This  the  Courts  consider  decidedly  wrong ;  for  a  constructive  possesr 
sion  is  an  incident  of  ownership,  and  results  from  titie,  and  is  in  no 
way  applicable  to  a  case  where  the  occupant  defends  himself  avow- 
edly and  exclusively  on  the  ground  of  his  own  wrong.*  Mere  in- 
truders are  no  less  allowed,  in  Ohio,  to  question  the  validity  of  a 
patent,  under  which  the  plaintiff  claims.^  This  is  the  proper  applica- 
tion of  the  statute,  by  which  ^^men,  in  many  instances,  are  made 
secure  in  the  enjoyment  of  their  property,  which,  it  may  be  truly  said, 
in  the  wild  and  uncultivated  parts  of  the  State,  they  have  bought^  not 


1  Proprietors  of  Kennebec  Porchflse  v.  Skinner,  4  Mass.  B.  416. 

3  Ibid.  V.  CaU,  1  Mass.  R.  484. 

s  MiUer  v.  Shaw,  7  Seig.  &  Bawle  (Penn.),  R.  129. 

*  See  opinion  of  Mr.  Justice  Gibson,  in  Miller  v.  Shaw,  7  Serg.  &  Rawle  (Penn.),  R. 
137.  In  Pennsylvania,  an  actual  settler  cannot  support  ejectment.  The  jurj  must 
decide  whether  an  actual  settler,  who  is  deterred  from  completing  his  se^lement  hj  a 
junior  settler,  intends  to  abandon  or  not.  Cosfrey  t;.  Brown,  2  Binn.  (Penn.),  R.  124. 
A  settler  east  of  the  Alleghany  River,  in  the  old  purchase,  who  has  defined  the  limits  of 
his  survey,  and  marked  his  claim  on  the  ground,  may  recover  without  a  survey.  Luck 
V.  Duff,  6  Seig.  &  Rawle  (Penn.),  R.  189.  Actual  settlers  are  entitled  to  a  preference 
over  mere  claimants.  Bayard  v.  McLmes,  Addis.  (Penn.),  R.  292.  A  possession  under 
a  Connecticut  title  of  land  in  Pennsylvania,  for  the  time  limited  by  the  statute  of  the 
latter  State,  is  a  bar  to  a  recovery  by  one  having  the  Pennsylvania  title.  Barney  v. 
Sutton,  2  Watts  (Penn.),  R.  37.     [But  see  post,  ^  411.] 

ft  Holt  V.  HemphiU,  3  Ohio  R.  232. 
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merely  by  the  sweat  of  their  brow,  but  with  their  blood,  as  well  as 
with  ^eir  money."  ^  This  is  also  considered  the  proper  application 
in  North  Carolina.^ 

§  395.  The  right  thus  drawing  to  it  the  possesaion  of  the  owner 
per  86,  he 'thus  remains  possessed,  until  disseised  by  a  wrong  doer, 
whose  occupation  must  be  strictiy  poaseasio  pedis?  Actual,  Visible, 
and  substantial  inclo9we  is  decisive  proof  of  such  disseion,  and  also 
of  the  limiU  of  it.^    But  it  must  be  a  real  and  substantial  inclosure.^ 


1  Kennedy,  J.,  in  Sailor  v.  Hertzog,  4  Whart.  (Fenn.),  R.  259.  And  see  also,  Buns 
V.  Swftt,  2  Sex:g.  &  Rawle  (Penn.),  B.  436. 

<  Slade  V,  Smith,  1  Hay.  (N.  C),  R.  248 ;  McMillan  v,  A^ey,  1  Ired.  Dig.  231. 
Where  the  party  daiming  poflsessiMi  haa  neyer,  in  contemplation  of  Iaw,  been  out  of 
possession  Gay  v.  Moffit,  2  Bibb  (Ky.),  B.  508;  Bryant  v.  AUen,  2  Hay.  (N.  C), 
B.  74;  Sj;*.onds  v.  Blood,  id.  235 ;  Taylor  v.  Shield,  5  Litt.  (Ey.),  B.  296;  Qay  v. 
White,  1  Mnnf.  (Ya.),  B.  162 ;  See  v.  Greenhorn,  6  id.  303 ;  Gibson  v.  Martin,  I  H.  & 
Johns.  (Md.),  B.  545  ;  Taylor  v.  Bnckner,  2  Manh.  (Ey.),  B.  19;  Andrews  v,  Mol- 
fold,  1  Hay.  (N.  C),  B.  320. 

'  Jackson  v.  Howe,  14  Johns.  (N.  Y.),  B.  405;  Johnson  v.  Irwin,  3  S.  &  Bawle 
(Penn.),  B.  291. 

^  Miller  v.  Shaw,  7  Serg.  &  Bawle  (Penn.),  B.  129;,Cliiggage  v.  Dnncan,  1  id.  111. 
Also  in  Bums  v.  Swift,  id.  436 ;  Mnnshower  v.  Patten,  10  id.  334 ;  Farley  v*  Lenox,  8 
id.  392;  Mercer  v.  Watson,  1  Watts  (Penn.),  B.  330;  Hawk  v.  Senseman,  6  Seig.  & 
Bawle  (Penn.),  B.  21.  To  the  same  efiect  was  the  opinion  of  the  General  Court  of 
Maryland,  in  Bingold's  Lessee  v.  Cheney,  4  Hall's  Law  Jonm.  128 ;  and  in  the  Court 
of  Appeals  of  Maryland,  it  was  declared  by  the  court,  that  "  where  one  claims  by  pos- 
session alone,  without  showing  any  title,  he  must  show  an  exdusive  possession  by  indih 
sure,  and  his  claim  cannot  extend  beyond  this  inclosure."  Davidson's  Lessee  v.  Baker, 
3  H.  &  McHen.  (Md.),  B.  621.  Also,  Hammond  v.  Warfield,  2  H.  &  Johns.  (Md.), 
B.  156 ;  Smith  r.  Hosmer,  7  N.  Hamp.  B.  436;  Watrous  v.  Southworth,  5  Conn.  B. 
305;  [Hatch  v.  Yt.  Central  BaibK>ad,  28  Yt.  142;  BeU  v,  Longworth,  6  Lid.  273. 
And  an  indosure  on  three  sides  by  a  wrong  doer  is  insufficient  as  against  the  real  owner. 
Armstrong  v.  Bisteau,  5  Md.  256].  Where  a  defendant,  in  an  action  of  ejectment,  was 
in  possession  of  an  hundred  acres  by  indosure  and  cultivation  for  fifteen  years,  and  en- 
laiged  his  indosure  so  as  to  indude  one  hundred  and  fifty  acres,  and  he  possessed  the 
sanuQ,  so  enlarged,  for  six  years  thereafter,  claiming  the  same  as  his  own ;  it  was  hold, 
that  he  had  a  title  by  his  adverse  possession,  to  a  hundred  acres  only.  Hull  v.  Gittings, 
2  H.  &  Johns.  (W.)>  K-  391 ;  [Goewey  v.  Wrig,  8  111.  238].  Where  land  was  cbumed  by 
actual  possession  and  indosure  in  fences,  and  was  bounded  on  one  side  by  a  pond,  and 
on  the  other  side  by  other  lands,  to  which  the  daimant  had  good  title,  though  his  fences 
did  not  in  fact  surround  the  land  in  question  on  all  sides,  except  that  next  the  pond,  yet 
it  was  properly  left  to  the  jury  to  determme  whether  they  were  erected  for  the  purpose 


6  Kincaid  v.  Louge,  7  Mis.  B.  166;  Bobinson  v.  Douglas,  2  Aik.  (Yt.),  B.  864. 
Possession  must  be  visible  and  definite  in  Kentucky,  4  Bibb,  B.  544 ;  1  Marsh.  B.  59, 
506;  SkLittB.  22. 
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It  was  held,  in  the  State  of  New  York,  that  a  ^^  possession  fence,"  as 
it  is  called  (which  means  an  inclosure  formed  by  the  lapping  of  Mien 
trees),  that  in  1774  embraced  the  township  of  Rochester,  in  that 
State,  diH  not  create  a  possession  which  would  toll  the  right  of  entry 
of  him  who  had  the  legal  title  after  twenty  years ;  it  being  evidence 
too  loose  and  eqmyocal.^  It  has  been  held,  in  New  Hampshire,  that 
inclodng  land  by  a  brash  fence^  and  cutting  wood  from  a  wood-lot 
where  a  person  has  no  color  of  title,  is  also  not  such  evidence  of  ex- 
clusive possession  as  will  warrant  tiie  presumption  of  a  grant.' 

§  396.  Cattle  ranging,  it  has  been  held  in  North  Carolina,  is  not 
such  a  possession  as  is  calculated  to  ^ve  notice  to  tiie  adverse  claim- 
ant under  a  grant  that  the  land  is  occupied  and  claimed  by  another ;  ^ 
and  neither  is  overflowing  land,  by  stopping  a  stream  below^  or  cutting 
timber.^   Occasional  exercise  of  dominion,  by  broken  and  unconnected 


of  inclosing  the  land  in  controversj,  or  merely  for  the  protection  of  his  own.  Dennett 
V,  Crocker,  8  Greenl.  (Me.),  R.  239.  Land  tiias  sitoated,  being  abont  to  be  sold,  the 
claimant  declared  to  the  intended  poichaser,  that  he  held  it  by  possession,  warning  him 
not  to  bny  a  quarrel ;  but  it  was  held  that  these  declarations,  unaccompanied  by  any  act 
of  ownership,  did  not  constitute  a  disseisin,  nor  change  the  character  of  the  previous  in- 
closure by  fences.  Ibid.  Where  a  person,  under  whom  the  defendant  claimed,  was  a 
commissioner  appointed  under  the  authority  of  the  State,  for  the  sale  of  vacant  lots, 
and,  in  1812,  took  possession  of  the  lot  in  question,  and  fenced  it  in;  and,  in  1815,  sold 
the  lot,  as  commissioner,  and  the  next  day  took  a  conveyance  to  himself  from  the  pur- 
chaser ;  it  was  held,  that  the  time  limited  by  the  statute  began  to  run  from  his  entry  by 
inclosure  in  1812.  Parker  v,  Southwick,  6  Watts  (Fenn.),  R.  377.  [Under  a  convey- 
ance of  part  of  an  entire  tract,  defined  by  metes  and  bounds,  the  part  conveyed  being 
described  by  the  number  of  acres  to  be  set  off  by  a  line  to  be  thereafter  run,  the  statute 
will  not  begin  to  run  until  the  line  is  run,  or  until  there  has  been  an  actual  undisturbed 
possession  so  long  as  to  creatq  a  legal  presumption  that  the  division  has  taken  place. 
Hindsnum  v.  Worthen,  22  Geo.  47.  An  obstruction  of  part  of  a  space  over  all  which 
A  claims  a  right  of  way  by  advene  user,  does  not  defeat  A's  right  to  pass  over  the  way 
as  reduced  in  width.    Putnam  v.  Bowker,  11  Gush.  (Mass.),  542.] 

^  Jackson  v.  Schoonmaker,  2  Johns.  (N.  Y.),  R.  230.  Li^pmg  fidlen  trees  together 
no  possession.    Golbum  v.  Hollis,  8  Met.  (Mass.),  R.  125. 

<  Hale  V.  Gliddon,  10  N.  Hamp.  R.  397. 

*  Andrews  v.  Mulfbrd,  1  Hay.  (K.  G.),  R.  311.  [But  clearing  and  cultivating  new 
fields,  turning  out  old  ones,  when  worn  out,  and  cutting  wood  promiscuously,  is  such  a 
possession.    Wallace  v.  MaxweU,  10  Ired.  (N.  G.),  110.] 

*  Though  making  turpentine  possibly  may.  Green  v.  Harman,  4  Dev.  (N.  G.),  R. 
158.  In  Tennessee,  cultivation  alone  of  part  of  the  defendant's  claim,  not  within  the 
bounds  of  the  disputed  part,  is  not  sufficient  possession.  Napier's  Lessee  v.  Simpson, 
1  Tenn.  R.  448 ;  and  see  also.  Hay.  (Tenn.),  R.  63 ;  [Mims  v.  Wetherbee,  2  Strobh. 
(S.  G.),  184 ;  Buckholder  v.  Sigler,  7  Watts  &  Serg.  (Penn.),  154]. 
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acts  of  ownership  over  property,  which  may  be  permanently  produo- 
tiye,g^  considered  as  in  no  respect  calculated  to  assert  to  the  world 
a  claim  of  right ;  ^'  for  such  conduct  bespeaks  rather  the  fitful  invar 
sions  of  a  conscious  trespasSer  than  the  confident  clums  of  aH  rightful 
owner."  ^  In  Kentucky,  the  settlement  required  by  the  statute  lim- 
iting suits  against  actual  settlers,  is  a  settlement  and  residence  on 
the  land ;  and  clearing  and  cultiyating  the  land  is  not  sufficient.^  In 
Louisiana,  digging  a  canal  and  felling  trees  are  not  such  acts  of  pos- 
session as  are  the  basis  of  prescription.^  Payment  of  taxes  alone, 
though  it  may  extend  the  limits  of  a  possession,  does  not  constitute 
it ;  and  there  must  accompany  it  an  actual  occupancy  of,  at  least,  a 
part  of  the  land.^ 

§  397.  But  payment  of  taxes,  in  connection  with  certain  other 
facts  and  circumstances  which  are  notorious,  and  are  strongly  indica- 
tive  of  ownership,  may  amount  to  an  actual  possession  in  fact,  which 
will  run  against  the  constructive  actual  possession  of  the  owner,  with- 
out the  fact  of  inclosure.  For  instance,  if  the  owner  acknowledge 
himself  to  be  out  of  possession  of  the  uninclosed  and  unimproved 
lands,  and  suffer  the  claimant  to  pay  taxes  upon  it,  or  the  like.^ 
Where  a  survey  was  made,  which  included  the  entire  tract,  and  the 
boundaries  of  the  tract  were  distinctiy  marked  on  the  ground,  and 
A  conveyed  to  the  defendant,  who  built  a  house  and  saw-mill,  and 
cleared  a  few  acres  of  ground ;  and  continued  to  claim  possession  of 
the  whole  tract  within  the  limits  of  the  survey,  for  more  than  the  time 
prescribed  by  the  statute,  and  had  paid  tsaes  upon  the  whole,  and 
from  it  cut  timber  for  the  use  of  the  saw-mill ;  it  was  held,  that  the 
defendant  had  acquired  a  titie  by  viitue  of  the  statute,  to  all  within 


1  Per  Ch.  J.  Tayler,  in  Jones  v.  Ridley,  2  N.  C.  Law  R.  400. 

a  Hoy  V.  Perry,  1  Litt.  (Ky.),  R.  171 ;  Skylee'  Heirs  v.  King's  Heirs,  2  Marsh. 
(Ky.),  R.  385.  See  also,  3  Marsh.  133,  615.  Most  certainly  the  occasional  catting  of 
timber  on  land  does  not  amount  to  possession.  Smith  v.  Mitchell,  1  Marsh.  (Ky.),  R. 
207 ;  and  see  also,  id.  106 ;  3  id.  366. 

>  McCarty  v.  Foorcfaer,  12  Mart.  (La.),  R.  11.  [And  see  also.  Watts  v.  Griswold, 
20  Geo.  732.] 

«  Sorber  v.  Willing,  10  Watts  (Penn.),  R.  142 ;  Naglec  v.  Albright,  4  Whart.  (Penn.), 
R.  291 ;  [Ewing  v,  Burnett,  1  McLean  (U.  S.),  266 ;  Reed  u.  Field,  15  Yt.  672.  But 
the  payment  of  taxes  is  evidence  of  a  claim  and  of  its  extent.  Hockenbuigh  v.  Snyder, 
2  Watts  &  Seig.  (Penn.),  240 ;  Draper  v.  Shoot,  25  Mo.  (4  Aones),  197 ;  Cornelius  v. 
Giberson,  1  Dutch.  (N.  J.),  1]. 

ft  Royer  v,  Benlow,  10  Seig.  &  Rawle  (Penn.),  R.  303. 
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the  tines  of  4iie  sturey.^  K  an  intruder  enters,  and  settles  upon  an 
unseated  tract  of  land,  claims  it  as  his  own,  by  exercising  acts  of 
ownership  over  it,  from  year  to  year,  in  putting  up  buildings,  clearing 
and  fencing  more  or  less  of  it,  and  using  the  whole  according  to  titie 
custom  of  the  country,  namely,  the  cleared  land,  either  as  arable, 
meadow,  or  pasture,  and  the  wood-land  for  obtaining  from  it  timber, 
as  often  as  he  shall  have  occasion  for  it  to  answer  his  purpose,  and 
returning  the  whole  of  it  to  the  assessors  as  his  own,  and  paying  the 
taxes  as  assessed,  during  the  whole  period  limited  by  the  s1»itute,  — 
all  this,  it  has  been  held,  in  Pennsylvania,  will  be  sufficient  to  protect 
him  on  the  whole  tract  or  survey,  including  the  woodland,  as  weU  as 
the  improved  parts  of  it.^  An  intruder  will  be  protected  after  the 
expiration  of  the  time  limited  by  the  statute,  not  only  in  that  which 
he  has  cultivated  and  inclosed,  but  also  in  all  which  may  be  made 
usefrd  and  advantageous  as  the  part  of  the  farm,  without  being  in- 
closed, and  which  he  has  used  as  a  part  of  the  farm  in  that  way ;  and 
hence,  woodland,  in  a  reasonable  quantity,  may  be  protected,  if  there 
be  any  intent  shown  by  the  occupier,  to  designate  it  as  a  part  of  the 
farm.* 

§  398.  All  the  above  authorities  bring  us  to  the  starting-point, 
namely,  that,  as  a  general  rule,  facts  and  conduct  on  the  part  of  a 
person  exerci^g  acts  of  ownership,  and  claiming,  adversely,  title  and 
possession,  would  amount,  in  law,  to  possession  of  the  land  and  dis- 
seisin, if  known  and  acquiesced  in  by  him  who  has  the  right,  when, 
if  unknown  and  not  acquiesced  in  by  such  party,  they  would  not 
amount  to  such  possession  and  disseisin,  but  only  to  successive  tres- 
passes ;  and  that  the  question  is  for  the  determination  of  the  jury.^ 
The  doctrine  of  the  Supreme  Court  of  the  United  States  is,  that,  to 
constitute  an  adverse  possession;  there  need  not  be  a  fence,  building, 
or  other  improvement  made ;  and  that  it  suffices  for  this  purpose,  that 
visible  and  notorious  acts  of  ownership  are  exercised  over  the  premises 


1  Heifler  r.  Richel,  7  Watts  (Penn.),  R.  35 ;  and  see  Call  v,  Neely,  3  id.  69.    [But 
this  cdnstractive  possession  may  be  restricted  bj  the  acts  and  declarations  of  the  occa- 
pant,  showing  that  he  does  not  make  his  title  equally  extensive  with  the  sonrey.   Brown 
V.  Edson,  22  Vt.  357.] 
«  Criswell  V.  Altemus,  7  Watts  (Penn.),  R.  580. 
Lawrence  v,  Hnnter,  9  Watts  (Penn.),  B.  64. 
See  the  case  of  Robinson  v.  Sweet,  3  Greenl.  (Me.),  R.  315. 
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in  controversy  for  the  time  limited  by  the  statute'.  That  much  de- 
pends upon  the  nature  and  situation  of  the  property,  the  uses  to  which 
it  can  be  applied,  or  to  which  the  owner  or  claimant  may  choose  to 
apply  it.  That  it  is  di£ScuIt  to  lay  down  any  precise  rule  in  all  cases ; 
but  that  it  may  with  safety  be  said,  that,  where  acts  of  owner- 
ship have  been  done  upon  land,  which,  from  their  nature,  indicate  a 
notorious  claim  of  property  in  it,  and  are  continued  sufficiently  long, 
with  the  knowledge  of  an  adverse  claimant,  without  interruption,  or 
an  adverse  entry  by  him,  —  such  acts  are  evidence  of  an  ouster  of  a 
former  owner,  and  an  actual  adverse  possession  against  him;  pro- 
vided, the  jury  shall  think  that  the  property  was  not  susceptible  of  a 
more  strict  or  definite  possession  than  had  been  so  taken  and  held. 
That  neither  actual  occupation,  cultivation,  or  residence,  is  neces- 
sary, to  constitute  actual  possession,  when  the  property  is  so  situated 
as  not  tb  admit  of  any  permanent  useftd  improvement,  and  the  con- 
tinued claim  of  the  party  has  been  evidenced  by  public  acts  of  owner- 
ship, such  as  he  would  exercise  over  property  which  he  claimed  in 
his  own  right,  and  would  not  exercise  over  property  which  he  did  not 
claim.^ 

§  899.  The  possession  must,  however,  in  all  cases,  continue  the 
same  in  point  of  locality^  during  the  period  of  time  prescribed  as 
sufficient  to  bar  the  right  of  entry ;  and  a  roving  possession,  firom  one 
part  of  a  tract  of  land  to  another,  will  not  bar  the  right  of  the  owner 
upon  any  part  of  the  land  which  has  not  been  continuously  held  dur- 
ing the  time  prescribed,  although  the  different  periods  of  possession 
of  the  separate  parcels  should  amount  in  the  whole  to  the  time  pre- 
scribed. The  location  of  the  parcel  occupied  must  be  shown,  that  it 
may  be  seen  whether  the  continuity  of  possession  during  the  whole 
period  was  applicable  to  it.* 

§  400.  There  is  an  obvious  and  important  distinction  to  be  observed 
between  possession  taken,  as  in  the  above  cases,  by  a  mere  intruder^ 
and  a  possession  taken  by  a  person  under  a  colorable  title.  It  is,  that 
the  possession  of  the  former  is  confined,  as  has  been  shown,  to  the 


1  Ewing  V,  Burnett,  11  Peters  (U.  S.),  R.  53;  Ellicott  v.  Pearl,  10  id.  442;  Barclay 
r.  Howeira  Lessee,  6  id.  513  ;  [Langworthy  v,  MyereJ  4  Iowa,  18]. 
«  Potts  V.  GUbert,  3  Wash.  (Cir.  Co.),  R.  475. 
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land  actoaUy  in  occupation ;  whereas,  the  possession  of  the  latter  is 
ccmstrued  to  be  coextensiye  with  the  premises  as  described  by  the 
deed  or  will  under  which  he  clidms,  and  which  he  believes  gives  him 
a  sound  title.  The  rule  has  been  stated  by  Mr.  Justice  Thompson,  in 
the  Circuit  Court  of  the  United  States,  to  be  unquestionable,  that, 
where  one  enters  into  land  under  a  conveyance,  his  seisin  is  not 
bounded  by  his  actual  possession,  but  is  coextensive  with  his  titie ; 
but,  where  he  enters  without  title,  his  seisin  is  confined  to  his  posses- 
sion by  metes  and  bounds.^  Mr.  Justice  Story,  likewise,  in  the  Cir- 
cuit Court  of  the  United  States,  took  it  to  be  a  clear  principle  of  law, 
^^  that,  where  a  person  enters  into  land  under  a  claim  of  title  thereto 
by  a  recorded  deed,  his  entry  and  possession  are  referred  to  such 
titie ;  and  that  he  is  deemed  to  have  a  seisin  of  the  land  coextensive 
with  the  boundaries  stated  in  his  deed,  where  there  is  no  open  adverse 
possession  of  any  part  of  the  land  so  described,  in  any  other  per- 
son." 2  «  The  erection  of  a  fence,"  say  the  Supreme  Court  of  the 
United  States,  ^^  is  nothing  more  than  an  act  presumptive  of  an  inten- 
tion to  assert  an  ownership  and  possession  over  the  property.  But 
there  are  many  other  acts,  which  are  equally  evincive  of  such  an  in- 
tention of  asserting  such  ownership  or  possession ;  such  as  entering* 
upon  land,  and  making  improvementis  thereon,  raismg  a  crop  of  com, 
felling  and  selling  the  trees  thereon,  &c.,  under  color  of  title.  An 
entry  into  possession  of  a  tract  of  land,  under  a  deed  (x>riiaining  ^e- 
cific  metes  arid  boundij  gives  a^  constructive  possession  of  the  whole 
tract,  if  not  in  any  adverse  possession,  although  there  may  be  no  fence 
or  inclosure  round  about  the  ambit  of  the  tract,  and  an  actual  resi- 
dence only  on  a  part  of  it."  ^  In  another  case,  say  the  same  court, 
there  need  not  be  a  fence,  building,  or  other  improvement  made ;  and 
that  it  suffices  that  visible  and  notorious  acts  of  ownership  are  exer- 
cised over  the  premises  in  controversy,  after  an  entry  under  claim 
and  color  of  titie.^ 


1  Jackson  r.  Porter,  Paine  (Cir.  Co.),  R-  457 ;  [Bynnm  v.  ThompBon,  3  Ired.  (N. 
C),  578 ;  Webb  v.  Stortevant,  1  Scam,  {m.),  181 ;  Lovett  v.  Noble,  id.  186 ;  Shackle- 
ibrd  V.  Smith,  5  Dana  (Ey.),  232]. 

'  Piestcott  V.  Keven,  4  Mason  (Cir.  Co.),  R.  330.  And  see  also.  Potts  v.  Gilbert,  3 
Wash.  (Cir.  Co.),  R.  475 ;  [Johnson  v.  McMillan,  1  Strobh.  (S.  C),  143 ;  Fitzrandolph 
V.  Norman,  2  Tayl.  (N.  C),  131]. 

«  Ellicott  V.  Pearl,  10  Peters  (U.  S.),  R.  412. 

*  Ewing  V.  Bomett,  11  Peters  (U.  S.),  R.  41.  Under  the  act  of  the  legislatare  of 
Tennessee  of  1797,  to  explain  an  act  of  the  legisUtnre  of  North  Carolina  of  1715^  a 
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§  401.  The  doctrine  is  sus  clearly  settled  by  the  State  courts,  that, 
in  cases  where  the  tenant  enters  under  a  claim  or  color  of  title,  he  is 
to  be  regarded  with  more  fayor  than'  a  mere  naked  disseisor,  and  as 
entitled  to  all  the  land  within  the  limits  prescribed  by  the  written  con- 
veyance under  which  he  claims.  In  the  State  of  Louisiana,  an  indi* 
vidual  put  in  possession,  by  metes  and  boimds,  acquired,  by  possessicih 
of  %part  of  the  tract  of  land,  a  title  to  the  whole.^  In  the  State  of 
New  York,  if  a  man  purchases  and  takes  a  deed  of  a  whole  parcel  of 
land,  suppofflng  that  he  obtained  a  title  to  the  whole,  although  it  sub- 
sequently  appears  fliat  the  grantor  owned  but  a  small  portion,  the 
possession  under  such  deed,  being  under  color  of  title,  is  adverse  as  to 
thef  other  proprietors,  as  to  the  whole  parcel.^  Where  a  corporation 
received  a  grant  of  land  from  the  crown  of  Great  Britain,  in  1706, 
and  immediately,  by  virtue  thereof,  claiming  titie  to  the  whole  of  ihe 
granted  premises,  as  against  the  whole  world,  and  continued  such 
adverse  possesion  under  claim  for  sixty  years, — it  was  held,  in  the 
same  State,  that  such  corporation  acquired  a  perfect  titie  to  the  pren^ 
ises  covered  by  the  grant,  as  against  the  original  rightful  owner.^ 


possession  of  seven  jean  is  a  bar,  only  when  held  under  a  grant,  or  a  deed  founded  4>n 
a  grant.  The  jud^  and  lawyers  of  North  Carolina  had  been  mach  divided  on  the 
•oonstmction  of  this  act ;  some  maintaining  that,  like  other  acts  of  limitation,  it  protects 
mere  naked  possession,  and  others  contending  ^at  its  operation  was  confined  to  a  pos- 
session acquired  and  held  by  color  of  title.  It  was  finally  determined,  in  the  Supreme 
Court  of  Korth  Carolina,  that  the  act  of  1715  afibrded  protection  to  those  only  who 
held  under  color  of  tide.  The  contest  was  maintained  in  Tennessee,  after  its  separation 
from  North  Carolina;  and,  under  the  act  of  1797,  it  has  been  recognized  by  the  Su- 
preme Court  of  the  United  States  as  being  decided,  in  Tennessee,  that  a  possession  of 
seven  years  is  a  bar,  only  when  held  under  a  grant,  or  a  deed  founded  on  a  grant  Pat- 
ton's  Lessee  v,  Eaton,  1  Wheat.  (U.  S.),  B.  476 ;  Powell  v,  Haaman,  2  Peters  (U.  S.), 
B.  241. 

^  Sanchez  v,  Gonzalez,  11  Mart  (La.),  B.  207.  And  see  Prevost's  Heurs  v.  Johnson, 
9  id.  123. 

3  Jackson  v.  Smith,  13  Johns.  (N.  Y.),  B.  406.  If  a  person  has  constructiYe  posses- 
sion by  color  of  title,  and  occupying  a  part,  another  person  cannot  acquire  a  constmo- 
tive  possession  to  the  same  extent,  in  the  same  manner ;  but,  though  the  latter  enters 
on  part,  with  color  of  title  to  the  whole,  his  possession  will  be  confined  in  extent  to  the 
part  which  ho  actually  occupies.    Jackson  v.  Vermylyea,  6  Cow.  (N.  Y.),  B.  677. 

»  Bogaidus  V.  Trinity  Church,  4  Paige  (N.  Y.),  Ch.  B.  178.  'f  he  law  of  adverse 
possession,  in  New  York,  in  respect  to  an  entry  and  possession  under  color  of  title,  is 
now  clearly  defined  by  the  act  of  limitations.  See  Appendix,  lix.  Ix.  Where  a  de- 
fendant in  ejectment,  in  New  York,  produced  no  written  title,  but  relied  solely  on  pos- 
session, with  claim  of  title,  he  could  retain  so  much  only,  as  he  had  under  actual  im- 
provement and  cultiyation.    Jackson  v.  Warford,  7  Wend.  (N.  Y.),  B.  62. 
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The  distinctioii  above  mentioned  is  thus,  with  much  clearness,  stated 
by  Parsons,  Ch.  J.,  in  delivering  the  opinion  of  the  Supreme  Court  of 
Massachusetts :  "  When  a  man  enters  on  land,  claiming  a  right  and 
title  to  the  same,  and  acquires  a  seisin  by  his  entry,  his  seisin  shall 
extend  to  the  whole  parcel ;  for,  in  this  case,  an  entry  on  part  is  an 
entry  on  the  whole.  When  a  man  not  claiming  any  right  or  title  to 
the  land,  shall  enter  on  it,  he  acquires  no  seisin  but  by  the  ouster  of 
him  who  was  seised ;  and,  to  constitute  an  ouster  of  him  who  was 
seised,  the  disseisor  must  have  the  actual,  exclusive  occupation  of  the 
land,  claiming  to  hold  it  against  him  who  was  seised."  ^  Whoever 
enters  under  a  deed  of  land  in  New  Hampshire,  enters  clain)^Ig  ac- 
cording to  his  deed ;  and,  if  the  deed  be  defective,  and  nothing  pass 
under  it,  it  may  be  evidence  both  of  the  extent  and  character  of  the 
occupation.^  It  has  been  held,  also,  in  Vermont,  that  if  the  defend- 
ant prove,  that  he,  or  those  under  whom  he  derived  title,  purchased 
the  whole  of  the  lot  demanded,  under  a  paper  titie,  and  takes  posses- 
sion under  such  titie,  he  will  hold  the  whole,  under  the  statute  of 
limitations,  although  the  possessio|^  be  taken  by  occupying  and  im- 
proving one  acre,  when  the  paper  titie  gives  several  acres.^  The 
same  construction  has  been  irrevocably  settied  in  South  Carolina, 
since  the  case  of  Reid  v.  Eibert.^  And  so  the  doctrine  seems  to  be 
considered  by  the  courts  in  the  States  generally.*    The  rule  is  the 


^  Proprietors  of  Kennebec  Purchase  t;.  Springer,  4  Mass.  B.  416 ;  and  see  also,  Hig- 
bee  V.  Rice,  5  id.  344 ;  Sparhawk  v.  Ballard,  1  Met.  (Mass.),  B.  95 ;  Poignard  v.  Smith, 
8  Pick.  (Mass.),  B.  272. 

'  Waldron  v.  Tattle,  4  N.  Hamp.  B.  371 ;  Land  v.  Parker,  3  id.  49  ;*Biley  v.  Jame- 
son, id.  23.  And  see  Gibson  v,  Bailey,  9  id.  168;  [Gage  v.  Gage,  10  Foster  (N.  H.), 
420]. 

«  Pearsall  ».  Thorp,  1  Chip.  (Vt.),  B.  92. 

*  King  v.  Smith,  1  Bice  (S.  C),  B.  14;  Beid  v.  Eibert,  reported  in  a  note  to  1  N.  & 
M'Coid  (S.  C),  B.  374. 

B  Hawkins  v.  Bobinson,  3  Watts  (Penn.),  B.  205 ;  McCall  v,  Neely,  id.  70 ;  Hall  v. 
Powell,  4  Serg.  &  Bawle  (Penn.),  B.  456 ;  Bell  v.  Hartley,  4  Watts  (Penn.),  B.  32; 
Cheney  v.  Bingold,  3  H.  &  Johns.  (Md.),  B.  87 ;  Lloyd  v.  Gordon,  2  H.  &  McHen. 
(Md.),  B.  254;  Grant  v.  Winboame,  2  Hay.  (N.  C),  B.  56;  Stanley  v.  Tamer,  1 
Marph.  (N.  C),  B.  14';  Bowman  v.  Bartlett,  3  Marsh.  (Ky.),  B.  99 ;  [Bowie  v.  Brake, 
3  Daer  (N.  Y.),  35].  (If  a  settler  in  Kentacky,  taking  possession,  onder  one  claim, 
accidentally  intnide,  he  acqaires  no  interfering  possession  oat  of  his  actaal  close.  Smith 
r.  Morrow,  5  Litt.  (Ky.),  B.  210;  and  see  also,  1  Marsh.  (Ky.),  B.  460.)  Klncaid  v. 
Lon^,  7  Mis.  B.  176 ;  Brooks  v.  Clay,  3  Marsh.  (Ky.),  B.  260;  Bidgley's  Lessee  v. 
Ogle,  4  H.  &  McHen.  (Md.),  B.  129.  [Saxton  r.  Hant,  1  Spencer  (N.  J.),  487; 
Noyes  V.  Dyer,  25  Me.  (12  Shep.),  468 ;  Waggoner  v.  Hastings,  5  Barr  (Penn.),  300; 
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same  if  a  person,  who  originally  entered  wiiihoat  claim,  afterwards 
obtain  a  colorable  title ;  and  from  the  period  when  he  does  obtain  it, 
the  adverse  possession  commences.^ 

§  402.  Where  there  is  no  interference  of  surveys,  possesion  of 
part  is,  in  law,  possession  of  the  whole ;  but  where  surveys  interfere, 
the  statute  has  no  operation  agidnst  him  who  has  the  best  right,  ex- 
cept his  opponent  takes  an  adverse  and  exclusive  possession,^  An 
ancient  location  adjacent  to  the  land  demanded,  by  a  description  in  a 
deed  between  third  persons,  though  unaccompanied  by  any  open  and 
notorious  possession,  will  govern  the  line  of  the  demanded  premises ; 
unless  the  pariy  objecting  can  prove  that  the  line  ought  to  have  been 
laid  out  in  a  different  direction.^  A  possession  of  part  may  be  ad- 
verse as  to  the  whole,  although  the  occupier  does  not  know  that  there 
is  an  owner ;  as  in  the  case  of  the  possession  of  public  land  sold  by 
the  State,  and  supposed  to  be  vacant,  but  which,  in  point  of  fact,  had 
been  sold  by  the  State.^  Where  one  entered  upon  part  of  a  tract  of 
land,  under  a  deed  of  the  whole  from  one  having  no  title,  and  after- 
wards received  a  deed  from  the  disseisee  of  a  larger  part  of  the  same 
tract,  it  was  held  by  the  court,  to  be  a  question  for  the  consideration 
of  the  jury,  whether  the  disseisor  did  not  intend  thereby  to  yield  and 


Kite  V.  Brown,  id.  291 ;  Bank  of  the  State  v,  Smyers,  2  Strobh.  (S.  0.)i  24;  Crowell 
V.  Pebee,  10  Vt.  38 ;  Chiles  r.  Oonley,  9  Dana  (Ky.),  385 ;  Alston  v,  Collins,  2  Speere 
(S.  C),  460;  Habbaxd  v.  Austin,  11  Yt.  129;  Porter  v.  McGinnis,  1  Penn.  St  41d. 
But  the  oonstroctive  possession  of  land  arising  from  title,  cannot  be  extended  to  tliat 
part  of  it  whereof  there  is  an  actoal  adverse  possession,  whether  with  or  withont  a  paper 
title.  Tredwell  v,  Reddick,  1  Ired.  (N.  C),  56;  Stevens  v,  Hollister,  18  Vt.  (3 
Washb.),  294.  Nor  will  a  snbseqaent  conflicting  possession  in  lands  be  extended,  by 
constmction,  beyond  the  limits  of  the  actual  adverse  possession,  for  the  purpose  of  de- 
feating a  prior  constructive  possession.    Ralph  v,  Bagley,  11  Vt.  521.] 

1  Jackson  v,  Thomas,  16  Johns.  (N.  Y.),  R.  293.  [There  can  be  no  constructive 
adverse  possession  againrt  the  owner,  when  there  has  been  no  actual  possession  which 
he  could  treat  as  a  trespass,  and  bring  suit  for.  Steadman  v,  WlUaid,  3  Rich.  (S.  C), 
101.    And'see  also.  Slice  v.  Derrick,  2  Rich.  (S.  C),  627 ;  Gomdin  v.  Davis,  id.  481.] 

«  Bums  V,  Swift,  2  Serg.  &  Rawle  (Penn.),  R.  439;  [Altemus  v.  Trimble,  9  Barr 
(Penn.),  232;  Thompson  v.  Milford,  7  Watts  (Penn.),  442;  Fitch  v.  Bfann,  8  Barr 
(Penn.),  503 ;  Criswell  v.  Altemus,  7  Watts  (Penn.),  566 ;  Taylor  v.  Cox,  2  B.  Men. 
(Ky.),  429;  Beaupland  v.  McKeen,  28  Penn.  St  124;  Waddle  v.  Stewart,  4  Sneed 
(Tenn.),  534;  Franklin  Acad.  v.  Hall,  16  B.  Mon.  (Ky.),  472.  And  see  also,  Mc- 
Gowan  v.  Crooks,  5  Dana  (Ky.),  65 ;  Chiles  v.  Jones,  7  id.  528 ;  Hatch  v.  Smith,  4 
Baxr  (Penn.),  109.] 

*  Sparhawk  v.  Bullard,  1  Met.  (Mass.),  R.  95. 

*  Jones  V,  Porter,  3  Penn.  R.  134;  Swaney  v.  McCullock,  3  Watts  (Penn.),  R.  345. 
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abandon  his  possessory  title  to  the  whole  tract,  on  thus  obtaining  a 
perfect  title  to  a  large  part  of  it.^ 

§  403.  Bat  the  doctrine  of  the  constnictiye  adverse  possession  of 
lands,  held  tinder  color  of  title,  by  the  cnltivation  of  part,  accom-  . 
pamed  by*a  claim  of  the  whole  under  a  deed,  it  has  been  considered 
must  be  taken  with  some  reference  to  the  nature  of  the  locality  of  the 
lands.  That  ihe  doctrine  is  strictly  applicable  to  a  single  lot  of  land, 
or  to  a  single  farm,  there  can  be  no  doubt ;  but  in  respect  to  land  so 
held  and  not  purchased  with  a  view  of  actual  cultivation,  the  case  is 
obvioudy  a  diflferent  one.  The  reason  and  propriety  of  a  distinction 
between  the  two  cases  were  attentively  considered  and  thus  strongly 
urged  by  Woodworih,  J.,  in  ^ving  the  opinion  of  the  court  in  Jack-* 
son  V.  Woodruff,  in  the  State  of  New  York.^  "  The  doctrine  6£  ad- 
verse possession,  applied  to  a  farm  or  single  lot  of  land,  is,  in  itself, 
reasonable  and  just.  In  the  first  place,  the  quantity  of  land  is  small. 
Possessions^  thus  taken,  under  a  claim  of  title,  are,  generally,  for  the 
purpose  of  cultivation  and  perpianent  improvement.  It  is,  generally, 
necessary  to  reserve  a  part  for  woodland.  Good  husbandry  forbids 
the  actual  improvement  of  the  whole.  The  possessions  are  usually  in 
the  neighborhood  of  others ;  the  boundaries  are  marked  and  defined. 
Frequent  acts  of  ownership,  in  parts  not  cultivated,  ^ve  notoriety  to 
the  possession.  Under  such  circumstances,  there  is  but  littie  danger 
that  a  possession  of  twenty  years  will  be  matured  against  the  right 
owner ;  if  it  occasionally  happens,  it  will  arise  fix>m  a  want  of  vi^- 
lance  and  care  in  him  who  has  titie.  It  is  believed,  that  no  well- 
founded  complaint  can  be  urged  against  the  operation  of  the  princi- 
ple ;  but  the  attempt  to  apply  the  same  rule  to  cases  where  a  large 
tract  is  conveyed,  would  be  mischievous  indeed.  Suppose  a  patent 
granted  to  A,  for  two  thousand  acres ;  B,  without  title,  conveys  one 
thousand  of  the  tract  to  C,  who  enters  under  the  deed,  claiming  title, 
and  improves  one  acre  only;  this  inconsiderable  improvement  may 
not  be  known  to  the  proprietor,  or  if  known,  is  disregarded  for  twenly 
years.  Could  it  be  gravely  urged,  that  here  was  a  good  adverse  pos- 
session to  the  one  thousand  acres  ?  K  it  could,  I  perceive  no  reason 
why  the  deed  from  B  to  C  might  not  include  the  whole  patent,  and 


1  Schwartz  v,  Kahn,  1  Fairf.  (Me.),  B.  274. 
3  Jackson  v.  Woodrufi;  1  Cow.  (N.  Y.),  B.  286. 
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after  the  lapse  of  twenty  years,  equally  divest  the  patentee's  title  to 
the  whole ;  for  there  would  exist  an  actual  possession  of  one  acre, 
with  a  claim  of  title  to  all  the  land  comprised  in  the  patent.  No  such 
doctrine  was  ever  intended  to  be  sanctioned  by  the  court.  If  the 
doctrine  contended  for  prevails,  it  would  sanction  this  manifest  ab- 
surdity, that  a  possession  under  Piatt's  deed,  which  conveyed  no  titie, 
would,  as  to  its  legal  effect,  be  more  beneficial  than  a  possession  taken 
under  the  proprietors  of  Friswell's  patent,  where  there  is  not  only 
titie,  but  a  good  constructive  possession,  in  consequence  of  the  grant, 
and  actual  occupancy  and  improvement  of  a  part."  It  was  decided 
in  this  case,  that  where  A  held  land  under  a  patent,  and  B  held  under 
another  patent,  of  land  adjoining ;  and  in  the  location  under  their 
respective  patents.  A,  by  mistake  in  locating,  curtailed  his  patent  on 
the  side  of  B,  in  consequence  of  which,  B  (although  he  located  at 
first  on  the  true  line),  afterwards  claimed  up  to  A' s  location,  and  con* 
veyed  a  supposed  gore  between  the  patents ;  A  was  not  concluded  in 
an  action  of  ejectment,  but  might  recover  against  any  one  claiming  a 
part  of  the  supposed  gore  under  the  titie  of  B.^ 

§  404.  As  to  what  constitutes  color  of  titie,  it  seems  to  be  very 
well  agreed,  that,  if  the  title  under  which  the  party  relying  on 
possession  claims,  and  originally  entered,  be  ever  so  defective,  the 
possession  is,  notwithstanding,  adverse.^    The  doctrine  of  adverse 


1  And  seo  Ten  Eyck^.  RichardB,  6  Cow.  (N.  Y.),  R.  623 ;  [Hunter  v.  Clirisman,  6 
B.  Mon.  (Ky.)y  463.  In  Yennont  this  doctrine  of  oonstractire  possession  applies  only 
to  land  taken  possession  of  for  the  ordinary  purposes  of  cultivation  and  use,  and  not  to 
a  case  where  a  few  acres  are  taken  possession  of  in  an  nncultiyated  township,  for  the 
mere  purpose  of  thereby  gaining  a  title  to  the  entire  township.  Chaitdler  v.  Spear,  22 
Yt.  (7  Washb.),  388.  And  in  this  State  it  has  been  held,  that  cutting  a  road  upon  land 
with  a  view  to  get  timber,  or  to  fell  trees  in  order  to  dear  and  cultivate  land,  constitute, 
in  connection  with  a  written  claim  of  title,  a  constructive  possession  of  the  whole  tract 
described.    Spear  ».  Ralph,  14  Yt.  400]. 

2  Jackson  v.  Todd,  2  Caines  (N.  Y.),  R.  183 ;  Jackson  v.  Sharp,  9  Johns.  (N.  Y.), 
R.  162;  Jackson  17.  Waters,  12  id.  365;  Jackson  v.  Thomas,  16  id. '293;  Jackson  v. 
Wheat,  18  id.  40;  Jackson  r.  Newton,  id.  365;  [Roberts  r.  Pillow,  1  Hemp.  624. 
Where  one  is  in  possession  of  land,  claiming  title  under  and  pursuant  to  a  state  of  facts 
which  of  themselves  show  the  character  and  extent  of  his  claim,  such  facts  perform 
sufficiently  the  office  of  color  of  title.  Bell  v,  Longworth,  6  Ind.  273.  Color  of  title 
is  any  thing  in  writing  connected  with  the  title,  which  serves  to  define  the  extent  of  the 
claim .  Wales  v.  Smith,  19  %to.  8.  And  that  color  may  be  given  without  any  writ- 
ing, and  may  commence  in  trespass.  McLellan  v,  Kellogg,  17  HI.  498.  And  a  bond 
Jide  claim  by  color  of  title  is  not  disparaged  by  the  daimant's  knowledge  that  the 
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possession  was  subjected  to  very  critical  disquisition,  in  a  case  in  the 
New  York  Court  of  Errors,  in  1826 ;  and  it  was  held,  that,  though 
the  possessor  claims  under  written  evidence  of  title,  and,  on  pro- 
ducing that  evidence,  it  prove  to  be  defective,  yet  the  character  of 
his  possession,  as  adverse,  is  not  affected  by  the  defects  of  Iiis  title ; 
and,  if  the  entry  be  under  color  of  title,  the  possession  will  be  ad- 
verse, however  groundless  the  supposed  title  may  be.^  So  it  has  been 
held,  that,  if  a  grantee  enter  under  a  deed  not  executed  hx  conformity 


9  

boandary  lines  are  uncertain  and  the  title  disputed.  Cornelias  v.  Giberson,  1  Dntch 
(N.  J.),  1].  An  adverse  possession  for  the  time  limited  under  a  claim  or  color  of  title, 
merely  void,  is  a  bar  to  a  recovery  under  an  elder  title  by  deed,  although  the  adverse 
holder  may  have  had  notice  of  the  deed.  Ewing  v.  Burnet,  8  Peters  (U.  S.),  R.  41.  "A 
vendee  in  fee  derives  his  title  from  the  vendor ;  but  his  title,  though  derivative,  is  ad- 
verse to  that  of  the  vendor.  He  enters  and  holds  for  himself,  and  not  for  the  vendor." 
Such  was  the  doctrine  of  tiie  Supreme  Court  of  the  United  States,  in  Blight's  Lessee  v. 
Rochester,  7  Wheat.  B.  535.  "  If  this  be  the  correct  doctrine  of  this  court,"  say  the 
court  in  another  case,  "  and  there  can  be  no  doubt  it  is,  it  seems  to  follow  that,  wher- 
ever the  proof  is,  that  one  in  possession  holds  for  himself,  to  the  exclusion  of  all  others, 
the  possession  so  held  must  be  adverse  to  ^  others,  whatever  relation,  in  point  of  inter- 
est or  privity,  he  may  stand  in  to  the  others."  Bradstreet  v,  Huntingdon,  5  Peters,  R. 
440.    See  also,  Willison  v.  Watkins,  3  id.  53. 

1  La  Frombois  ».  Jackson,  8  Cow.  (N.  Y.),  R.  589.  [A  sheriff's  deed,  without  pro- 
ducing the  judgment  and  execution,  is  sufficient  to  give  color  of  title.  Riggs  v.  Dooley, 
7  B.  Mon.  (Ky.),  236 ;  Nortiirop  v,  Wright,  7  HiU  (N.  Y.),  476 ;  Hester  v.  Coats,  22 
Geo.  56.  And  so  does  a  deed  from  a  collector  of  taxes.  Hearick  v.  Doe,  4  Ind.  164.  So 
does  the  deed  of  an  attorney  who  has  no  authority  to  convey.  Hill  v.  Wilson,  2  Murphy 
(N.  C),  14.  See  also.  Farrow  v.  Edmondson,  4  B.  Mon.  (Ky.),  605.  And  a  deed, 
founded  on  a  void  or  voidable  decree  in  Chancery  gives  a  colorable  titie.  Whiteside  v. 
Singleton,  1  Meigs  (Tenn.),  207.  And  a  deed  by  one  tenant  in  common,  of  the  whole 
estate  in  common  to  a  third  person.  Ross  v,  Dewham,  4  Dev.  &  Batt.  (N.  C),  54. 
And  a  deed  by  an  infimt  gives  a  colorable  titie  and  possession  adverse  to  the  infant. 
Murray  v.  Shanklm,  4  Dev.  &  Batt.  (N.  C),  289.  So  possession  of  land  under  a  grant 
from  tiie  State,  is  possession  under  color  of  titie,  and  adverse,  even  where  the  grant  is 
void  for  irregularity,  if  the  tenant  enters  under  it  in  good  faith.  Moody  v.  Fleming,  4 
Geo.  115.  Where  A  purchases  imder  an  execution  against  B,  takes  a  deed,  and,  on  the 
same  day,  conveys  to  B,  though  the  purchase  and  conveyance  be  at  the  request  of 
B,  and  no  money  is  paid,  B  has  a  colorable  title.  Rogers  v.  Mabe,  4  Dev.  (N.  C.)^ 
180.  See  also,  Dobson  v,  Erwin,  4  Dev.  &  Batt.  (N.  C),  201 ;  Tubb  v.  Williams,  7 
Humph.  (Tenn.),  367.  A  will  gives  color  of  title ;  but  a  paper  purporting  to  be  a  will, 
which  has  but  one  yabscribing  witness,  and  which  has  never  been  proved  as  a  will,  docs 
not.  Callender  v.  Sherman,  5  Ired.  (N.  C),  711.  But  property  sold  by  an  intestate  to 
his  son,  of  which  the  possession  is  held  by  the  wifo,  who  is  administratrix,  the  son  liv* 
ing  in  the  family,  is  not  held  by  him  adversely  to  the  intestate's  creditors.  Snodgrass  v. 
Andrews,  80  Miss.  (1  Geoxge),  472.  And  the  sale  by  an  administrator  of  the  land  of 
his  solvent  intestate  under  a  license  of  the  probate  court,  gives  no  color  of  titie  unless 
accompanied  by  a  deed  from  the  administrator.  Livingston  v.  Fendergast,  84  N.  H. 
544.] 
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to  law,  and  believing  the  title  to  be  good,  the  possession  of  such 
grantee  cannot  in  strictness  be  said  to  be  held  in  subordination  to  the 
title  of  the  legal  owner ;  that  the  possession  is  taken  by  the  grantee 
as  owner,  and  because  he  claims  to  be  owner,  and  the  grantor  admits 
that  he  is  owner.  The  grantor  may  claim,  and  reassert  his  title,  be- 
cause he  has  not  conveyed  his  estate  according  to  law,  and  thus  regain 
possession ;  but,  until  he  does  this  by  entry  or  by  action,  or  by  mat 
ing  a  lease  to  a  third  person,  the  possession  is  adverse,  and,  accord* 
ingly,  at  the  end  of  the  period  of  limitation,  takes  away  the  right  of 
entry  and  of  action.^  Proof  of  the  execution,  acknowledgment,  and 
delivery  of  a  defective  deed  of  conveyance,  and  possession  of  the  land 
for  several  years  by  the  grantee,  has  been  held  sufficient  to  render 
the  deed  competent  in  law  to  pass  such  an  estate  to  the  grantee  as 
will  enable  his  heir  in  tail  to  recover  in  ejectment.^  If  the  party  in 
possession,  claiming  under  a  deed,  and  supposing  there  was  a  defect 
in  the  titie,  applies  to  purchase  the  titie  of  a  person  claiming  the  same 
premises,  for  tiie  purpose  of  strengthening  only,  or  quieting,  his  own 
title,  it  is  not  an  abandonment  of  his  own  title,  nor  an  admission  of  a 
superior  titie  in  another.^  Repeated  applications  of  the  defendant, 
however,  to  purchase  of  the  plaintiff  the  premises  in  question,  will 
afford  a  presumption,  that  he  entered  by  permission  of  the  plaintiff, 
and  not  claiming  adversely  to  him.^  Deeds,  though  fraudulent  on 
the  part  of  the  grantor,  if  accepted  bond  fide  by  the  grantee,  and 


^  Sumner  o.  Stephens,  6  Met.  (Mass.),  B.  337 ;  Barker  o.  Salmon,  2  id.  32 ;  Parker 
V.  Proprietors  of  Locks  and  Canals,  &c.,  3  id.  91 ;  Plpher  v.  Lodge,  16  Seig.  &  Bawle 
(Penn.),  B.  214;  and  see  Knox  t7.  Hook,  12  Mass.  B.  329;  [Macklot  v.  Dabrenil,  9 
Mis.  477.    Otherwise  in  Kentucky.    Gray  v,  Patton,  2  B.  Mon.  (Ky.),  12]. 

^  Brashear  v.  Hewitt,  4  Harr.  &  McHen.  (Md.),  B.  222'.  In  Tennessee,  color  of  title 
is  where  the  possessor  has  a  conveyance  of  some  sort  by  deed,  or  wiU,  or  inheritance, 
which  he  may  bdieve  to  be  a  sound  title.  Wilson,  &c.,  4  Hay.  (Tenn.),  B.  182.  And 
see  also,  5  id.  286.  In  North  Carolina,  there  must  be  an  instrument  not  chvioudy  de- 
fective, professing  to  pass  the  title.  Dobson  v.  Murphey,  1  Dev.  &  Batt.  (N.  C),  B. 
586.    A  sheriff's  return  upon  a^.^a.  is  sufficient  to  give  color  of  title.    Ibid. 

^  Jackson  v.  Newton,  18  Johns.  (N.  Y.),  B.  355.  [Nor  is  a  defendant  in  ejectment 
estopped  to  claim  title  under  the  statute  of  limitations,  by  the  fact  that  he  has  taken  out 
a  warrant  for  the  land  and  fixed  a  period  for  the  commencement  within  twenty-one 
years  before  suit  brought  Gmffins  v,  Tottenham,  1  Watts  &  Serg.  (Penn.),  488.  And 
see  also,  Northrop  w.  Wright,  7  Hill  (N.  Y.),  476.] 

*  Jackson  v.  Creal,  13  Johns.  (N.  Y.),  B.  116.  [But  in  a  late  case  in  Missouri,  it 
was  held,  that  the  acceptance  of  a  deed  is  not  such  a  recognition  of  the  vendor's  title  as 
to  estop  the  vendee  firom  sotting  up  the  statute  of  limitations.  Blair  v.  Smith,  1  Ben. 
(Miss.),  273.] 
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mihout  knowledge  of  the  fraud,  give  a  color  of  tiile  under  the  stat- 
ute of  limitations.^ 

§  405.  To  give  color  of  title,  as  has  been  laid  down  by  Gibson,  Ch. 
J.,  would  seem  not  to  require  the  aid  of  a  written  conveyance,  or  a 
recovery  by  process  and  judgment.  He  would  say,  that  an  entry  is 
by  color  of  title  when  it  is  made  under  a  bond  fide^  and  not  a  pre- 
tended, claim  to.  a  title  existing  in  another.^  Therefore,  if,  on  an 
agreement  for  the  sale  of  land,  the  consideration  is  paid^  the  owner 
consents  that  the  buyer  may  enter  and  hold  the  land  as  his  own  ;  and 
the  entry  and  possession  of  the  buyer  cannot  be  deemed  subordinate 
to  the  titie  of  the  seller,  but  as  adverse  and  a  disseisin.^  Where  A, 
having  contracted  to  purchase  lands  of  B,  paid  part  of  the  purchase- 
money,  but  titles  were  never  made ;  and  A  gave  the  land  to  his  son 
C,  who  went  into  possession ;  the  possession  of  the  latter,  it  was  held, 
was  adverse  both  as  to  A  and  B ;  and  it  was  also  held,  that  declara- 
tions made  by  A,  subsequently  to  the  gift  to  C,  that  he  did  not  hold 
adversely  to  B,  were  inadmissible  in  an  action  by  0  against  B.^ 

§  406.  But  the  case  is  different,  where  one  agrees  to  buy  and  an- 
other agrees  to  sell  land,  and  no  consideration  is  paid,  and  the  party 
contracting  to  buy  enters  into  possession ;  inasmuch  as  the  fair  infer- 


^  Gregg  V,  Sajre,  8  Peten  (U.  S.)»  B*  244.  [A  parchaaer  of  land  sold  for  taxes, 
does  not  acquire  a  possession  npon  which  he  can  rely  to  sustain  a  claim  under  the  stat- 
ute of  limitations.  Cranmer  r.  Hill,  4  Watts  &  Seig.  (Penn.),  36.  Otherwise,  in 
Arkansas,  where  there  has  been  a  subsequent  undisturbed  possession  of  five  years.  Pil- 
low V.  Roberts,  IS  How.  (U.  S.),  472.] 

«  McCaU  V,  Neely,  3  Watts  (Penn.),  R.  72. 

*  Brown  t;.  King,  5  Met  (Mass.),  R.  173.  [Ellison  v.  Cathcart,  1  McMullan  (S. 
C),  5 ;  Pendergrast  v.  Gnllatt,  10  Geo.  218 ;  Drew  v.  Towle,  10  Foster  (N.  H.),  531 ; 
Paxson  v..  Bailey,  17  Geo.  600;  Lander  v.  Rounseville,  12  Texas,  195;  Ray  v.  Good- 
man, 1  Snced  (Tenn.),  586.  But  see  Roxbnry  v,  Huston,  37  Me.  (2'Heath),  42.  But 
it  has  been  held,  in  Ohio,  that  possession  under  a  contract  of  sale  cannot  become  ad- 
yecse  to  the  vendor,  while  the  purcliaser  is  claiming  the  benefit  of  the  contract,  and 
making  payments  upon  it  Woods  t*.  Dille,  11  Ohio,  455.  And  see  also.  Bank  of  the 
State  v.  Smyen,  2  Strobh.  (S.  C.),  24.] 

*  Hunter  t;.  Parsons,  2  Bail.  (S.  C),  R.  59.  The  plaintiff,  in  an  action  of  ejectment, 
offered  to  prove,  that  the  person  under  whom  he  claimed  had  purchased  and  paid  for 
the  land  in  question,  and  had  been  many  years  in  possession  of  it ;  but  it  did  not  ap- 
pear that  any  deed  had  been  given.  It  was  held,  that  such  person  had  no  legal  title  to 
the  land,  and  that  the  plaintiff  could  derive  none  from  him.  £ellB  v.  Day,  4  Conn. 
B.95. 
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ence  then  is,  that  the  entry  and  possession  are  in  subordination  to  the 
title  of  the  party  contracting  to  sell,  until  the  stipulated  payment  is 
made.  Such  a  case,  therefore,  constitutes  a  tenancy  at  will,  or  a 
trust,  rather  than  a  disseisin.^  The  statute  of  limitations  of  Penn- 
sylvania is  inapplicable  to  an  action  of  ejectment,  brought  to  enforce 
the!  unpaid  purchase-money  for  lands  of  the  early  proprietaries  within 
the  manors  for  which  warrants  had  issued.  Very  extensive  indul- 
gence was  given  for  the  purchase-money,  and  the  practice  was  to  hold 
back  the  titie  ;  and  there  were  facts  which  went  to  demonstrate  the 
general  opinion  to  be,  that,  so  long  as  this  state  of  things  continued, 
the  title  to  the  land  was  still  in  the  proprietary,  and  so  acknowledged 
to  be.  The  proprietary  permitted  the  purchaser  to  hold  the  land, 
subject  to  the  claim  of  the  purchase-money ;  and  the  purchaser  held 
the  land,  under  the  admission  that  the  land  remained  liable  to  the 
purchase-money,  and  that  the  proprietary  might,  at  any  distance  of 
time,  assert  his  title  to  it,  so  far,  at  least,  as  to  secure  the  purchase- 
money.  There  was,  in  fact,  a  mutual  understanding,  and  a  mutual 
confidence,  between  the  parties ;  so  that  the  purchaser  could  not  be 
considered  as  holding  a  possession  adverse  to  the  title  which  he  ac- 
knowledged.^ The  same  principle  has  been  recognized  in  South  Car- 
olina. A  went  into  possession  of  land  under  a  conditional  agreement 
to  purchase,  and  executed  his  notes  for  the  purchase-money,  the  first 
payable  on  or  before  the  first  day  of  January  subsequent  to  the  date 
of  the  contract,  the  second  on  or  before  the  first  day  of  January 
thereafter ;  and  it  was  stipulated  between  the  parties,  that,  in  case  of 
failure  to  make  payment  in  twenty  days  after  the  money  became  due, 
the  land,  with  all  its  improvements,  was  to  revert  back  to  the  vendor, 


I  Brown  V.  King,  supra;  TVoodB  v.  Bliss,  11  Ohio  R.  455 ;  [Van  Blarcom  v.  Kip, 
2  Datch  (N.  J.),  351 ;  Stamper  v.  Griffin,  20  Geo.  312].  It  has  been  held,  in  Mary- 
land,  that,  where  a  contract  for  the  sale  of  land  is  prOTed,  and  a  nniform  possession  of 
part  under  it,  length  of  time  is  no  bar  to  a  specific  performance  being  d($creed.  Somer- 
viUe  V.  Tnieman,  4  Harr.  &  McHen.  (Md.),  R.43 ;  [Ripley  r.  Yale,  18  Vt  (3  Washb.), 
220 ;  Stansbury  v.  Taggart,  3  McLean  (U.  S.),  457  ;  Fuller  v.  Van  Geesen,  4  HiU  (N. 
T.),  171 ;  Appleby  v.  Obert,  1  Harr.  (Del.),  836.  But,  in  New  York,  a  lapse  of  thirty 
or,  it  seems,  of  twenty  years,  it  is  said,  will  authorize  a  jury  to  presume  a  deed  from 
the  original  vendor.  Maltonner  v.  Dimmick,  4  Barb.  (N.  Y.),  S.  G.  566.  And  in 
Oeoi^,  where  there  was  a  bond  for  a  deed  on  the  payment  of  the  purchaso-mone^, 
the  possession  of  the  purchaser  was  held  to  be  adverse.    Fain  v.  Grartwright,  5  Geo.  6]. 

a  Kirk  V.  Smith,  9  Wheat.  (U.  S.),  R.  241.  And  see  Penn  t;.  Klyne,  1  Wash.  (Cir. 
Co.),  R.  207 ;  Hurst  v,  Dumell,  id.  262;  Con  et  al.  v.  Penn  et  al.,  Peters  (Cir.  Co.), 
R.  662. 


CHAP.  XXXLJ]  adverse  POSSESSION.  413 

his  heirs  or  assigns ;  but,  if  payment  was  made,  then  warrantee  titles 
were  to  be  made  to  the  purchaser.  A  continued  in  possession,  culti- 
vating and  improving  the  land,  until  September  after  the  first  note 
became  due,  on  which  suit  had  been  brought,  without  any  intima- 
tion that  his  occupancy  was  contrary  to  the  will  of  the  vendor.  It 
was  held  by  the  court,  that  he  was  to  be  regarded  as  tenant  for  the 
year.^ 

§  407.  In  Jackson  v.  Rogers,  in  New  York,^  it  was  Keld,  that  a 
parol  gift  of  land  creates  only  a  tenancy  at  will ;  and  that,  if  the 
tenant  at  will  makes  a  lease  for  years,  it  is  no  disseisin,  unless  the 
true  owner  elect  to  make  it  so,  nor  does  it  destroy  the  capacity  of  the 
true  owner  to  de\Tse.  But,  in  Sumner  v.  Stephens,^  decided  in  Mas- 
sachusetts as  lately  as  1843,  it  was  held,  that,  where  one  enters  upon 
land,  claiming  title,  such  possession  is  adverse,  and,  if  continued  for 
twenty  years,  bars  the  owner's  right  of  entry  and  of  action.  A  grant, 
sale,  or  ^  of  land  by  parol,  says  Chief  Justice  Shaw,  is  void  by 
the  statute ;  but,  when  accompanied  by-  an  actual  entry  and  posses- 
sion, it  manifests  the  intent  of  the  donee  to  enter,  and  not  as  tenant ; 
and  it  equally  proves  an  admission,  on  the  part  of  the  donor,  that  the 
possession  is  so  taken.  It  would  be  the  same,  if  the  grantee  should 
enter  under  a  deed  not  executed  conformably  to  the  statute,  but* 
which  the  parties,  by  mistake,  believe  good.  The  court  did  not  use 
the  term  "  disseisin,"  because  its  accurate  definition  and  description 
has  been  the  subject  of  much  discussion ;  and  because  the  term  is 
equivocal,  and  the  same  facts  may  prove  a  disseisin  for  some  purposes 
and  in  some  respects,  and  not  in  others.  It  was  enough  for  the  de- 
cision of  the  case,  that  the  tenant  had  the  actual  exclusive  and  adverse 
possession  of  the  estate  more  .than  twenty  years,  by  which  the  owner, 
and  all  persons  ckdming  under  him,  were  barred  of  their  entry  and 
right  of  action. 

^  Fowke  V,  Beck,  1  Spear  (S,  C),  R.  291  (Co.  of  Appeals).  That  a  possession  and 
claim  of  land,  under  a  mere  execatory  contract  of  purchase,  is  not  such  an  adverse  pos- 
session as  will  render  a  deed  from  the  true  owner,  as,  if  continued,  will  bar  an  entry ; 
Wilkinson  v.  Nichols,  *  I  Monroe  (Ky.),  R.  46;  Richardson  v.  Broughton,  2  Nott  & 
McCord  (S.  C),  R.  417;  Proprietors  of  No.  6  v.  McFarland,  12  Mass.  R.  325.  And 
see  Marvin  v.  Hotchkiss,  6  Cow.  (N.  Y.),  R.  401. 

^  Jackson  v,  Rogers,  1  Johns.  (N.  Y.),  Cas.  36.  The  court,  by  Sutherland,  J.,  in 
Jackson  v.  Whitbeck,  6  Cow.  (N.  Y.),  R.  633,  left  a  claim  of  title  under  a  parol  gift,  as 
laying  the  foundation  of  an  adverse  possession,  undetermined. 

'  Sumner  r.  Stephens,  6  Met.  (Mass.),  R.  337.    [See  also,  School  Dist.  v.  Blakes 
bee,  13  Conn.  227 ;  Mooce  v.  Webb,  2  B.  Mon.  (Ey.),  282.] 

35* 
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§  408.  Where  a  deed  is  relied  on  as  giving  color  of  tiUe,  contains 
no  description  of  the  land,  although  it  is  of  no  moment  that  the  title 
is  defective,  yet,  if  no  land  is  described,  nothing  can  pass  ;  and,  there- 
fore, such  a  deed  can  never  lay  the  foundation  of  an  available  adverse 
possession  beyond  the  actual  improvement.^ 

§  409.  Color  of  title  merely,  or  without  open  and  notorious  oceupa- 
tion  of  some  part,  is  not  a  disseisin,^  though,  by  the  ancient  doctrine, 
a  simple  feofiment  had  a  more  large  and  transcendent  operation. 
Before  the  case  of  Taylor  ex  dem.  Atkyns  v.  Horde,^  it  seems  to  have 
been  the  settled  doctrine,  that  a  feofiment  would  create  an  estate  of 
freehold  in  the  feofiee,  although  none  was  in  the  feofibr  at  the  time  of 
the  feoffinent.  But  the  decision,  in  that  case,  and  others  subsequent, 
have  very  much  broken  in  upon  this  ancient  doctrine  as  to  the  efficacy 
of  a  simple  conveyance  to  work  a  disseisin  where  the  grantor  is  not 
seised.*  "The  good  sense  and  liberal  views,"  says  our  venerable 
commentator  on  American  Law,  "which  dictated  the  decision  in 
Atkyns  v.  Horde,  seemed  to  have  finally  prevailed  in  Westminster 
Hall,  notwithstanding  the  strong  opposition  which  that  case  met  with 
from  the  profession.  The  courts  will  no  longer  endure  the  old  and 
exploded  theory  of  disseisin.  They  now  require  something  more  than 
mere  feoffments  and  leases  to  work,  in  every  case,  the  absolute  and 
perilous  consequences  of  a  disseisin  in  fact."^  Such  is  the  view 
taken  by  the  courts  in  Massachusetts.^  It  has  been,  in  that  State, 
expressly  held,  that  a  deed  of  wild  land,  executed  and  acknowledged 
by  the  grantor,  who  had  no  right  to  the  land,  and  duly  recorded  in 
the  registry  of  deeds,  and  a  mere  entry  by  the  grantee  without  an 
open  occupation  manifested  by  fencing  or  otherwise,  do  not  amount  to 
a  disseisin  against  the  will  of  the  true  owner ;  and  that  the  registry 
of  such  a  deed  is  not  constructive  notice  to  the  true  owner  that  such 
conveyance  has  been  made ;  such  registry  being  constructive  notice 


1  Jackson  v.  Woodruff,  1  Cow.  (N.  Y.),  B.  276. 

2  Abell  V.  Harris,  11  QiU  &  Johns.  (Md.),  R.  371. 
'  Taylor  ex  dem.  Atkyns  v.  Horde,  1  Burr.  IL  60. 

*  See  the  opinion  of  the  Court,  by  Wilde,  J.,  in  Bates  v,  Norcposs,  14  Pick.  (Mass.)^ 
B.  229 ;  and  the  remarks  of  the  Chancellor  in  Yarick  v.  Jackson,  2  Wend.  (N.  Y.), 
K.  203. 

6  Kent's  Com.  475. 

6  Colbum  ».  Hollis,  8  Met.  (Mass.),  R.  125. 


CHAP.  XXXI.]  ADYZBSB  P08SB8SI0K.  415 

only  to  after-purchasers,  under  the  same  grantor.^  In  Maine,  if  a 
person  enter  under  a  deed  duly  registered  from  one  having  no  legal 
title  to  the  land,  notorious  occupancy  and  improvement  of  a  part  is  nec- 
essary to  constitute  a  disseisin  of  the  whole  tract  of  land ;  because  it 
^ves  notice  to  the  true  owner  to  learn  the  extent  of  the  claim  by  an 
inspection  of  the  public  registry.^  An  entry  upon  two  contiguous 
town  lots  in  Pennsylvania,  under  a  deed  of  conveyance,  was  presumed 
to  be  in  accordance  therewith,  so  as  to  render  the  actual  possession  of 
part,  by  fencing^  coextensive  with  the  boundaries  described  in  the 
deed.* 

§  410.  It  is  very  clear,  that,  where  there  is  a  mixied  possession 
under  a  color  of  title,  or  a  possession  at  the  same  time  of  more  per- 
sons than  one,  each  claiming  under  a  separate  colorable  title,  the 
seisin  of  the  estate  is  in  him'  who  has  the  better  title ;  'for,  as  all  can- 
not be  seised,  the  possesion  follows  the  title.  This  has  been  so  ex- 
pressly adjudged  by  the  Supreme  CourW>f  the  United  States,  in  an 
action  of  ejectment,  brought  to  recover  possession  of  a  tract  of  land 
in  the  State  of  Kentucky,  claimed  under  senior  and  junior  titles ; 
wherein  it  was  also  held,  that  the  disseisin  by  one  under  a  junior  title, 
of  one  under  a  senior  title,  is  limited  by  the  actual  occupancy  of  the 
former.*  The  courts,  in  Maryland,  held  it  to  be  a  clear  principle  of 
law,  that  if  two  persons  are  in  possession  of  the  same  land  at  the 
same  time,  the  one  by  title,  and  the  other  by  wrong,  it  is  his  posses- 
sion who  has  the  best  right ;  ^  and  that  this  principle  ^'  is  founded  in 
justice  and  general  convenience,  favors  right,  and  resists  wrong  and 
oppression."  ®    In  a  case  in  Pennsylvania,  where  two  (an  owner  and 


1  Bates  V.  Norcroes,  14  Pick.  (Mass.),  R.  224. 

*  Proprietors  of  Ken.  Purchase  v.  Laboree,  2  Greenl.  (Me.),  H.  273.  And  see  Rob- 
inson V.  Sweet,  3  id.  316;  Little  v,  M^qnier,  2  id.  176;  and  Shaw  v.  McLellan,  10 
Shop.  (Me.),  R.  417. 

■  Hawkins  y.  Robinson,  3  Watts  (Penn.),  R.  205. 

*  Barr  i?.  Gratz,  4  Wheat.  (U.  S.),  R.  213.  Opinion  by  Story,  J.,  who  says,  "Now 
it  is  clear,  that  the  title  of  Craig,  and,  of  coarse,  of  his  grantee,  Gratz,  was  older  and 
better  than  Netherland's ;  and  the  possession  of  Barr,  nnder  that  title,  being  the  posses- 
sion of  Gratz,  the  legal  seisin  of  the  land,  whicK  was  not  sold  to  Barr,  was,  by  construc- 
tion of  law,  in  Gratz ;  and  the  disseisin  of  Colbum,  under  a  junior  title,  did  not  extend 
beyond  the  limits  of  his  actual  occupancy."  [White  v.  Burnley,  20  How.  (U.  S.), 
235.] 

*  Gitting's  Lessee  v.  Hall,  2  H.  &  Johns.  (Md.),  R.  112 ;  Cheney  v.  Ringold,  id.  87. 
0  Per  Chase,  Ch.  J.,  in  Hammond  l\  Ridgley,  5  H.  &  Johns.  (Md.),  R.  245. 
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an  intruder)  were  in  actual  occupation  and  possession  of  a  part  of  the 
same  land,  the  court  held,  that  in  this  kind  of  mixed,  constructive 
'possession,  the  legal  seisin  is  according  to  the  title ;  that  title  draws 
possession  to  the  owner,  that  it  remains  until  he  is  dispossessed,  and 
then  no  further  than  the*  actual  dispossession  by  a  trespasser,  who  can- 
not acquire  a  constructive  po^ession,  which  always  remains  with  the 
title.^  The  doctrine,  as  laid  down  by  Chief  Justice  Parsons,  of  Mas- 
sachusetts, is,  "  Although  there  may  be  a  concurrent  possession^  there 
cannot  be  a  concurrent  seisin  of  land ;  and  one  only  being  seised,  the 
possession  must  be  adjudged  to  be  in  him,  because  he  has  the  best 
right."  ^  Agreeably  to  this  doctrine,  it  has  been  held,  in  that  State, 
that  the  claiming  under  a  deed  of  flats,  near  the  Long  Wharf,  in  Bos- 
ton, and  the  occasional  passing  over  the  same,  and  mooring  vessels  on 
them,  would  not  be  considered,  in  law,  as  such  an  ouster  and  such  an 
exclusive  possession  against'  the  true  proprietor,  as  to  amount  to  a 
disseisin  of  him,  while  he  not  only  claimed,  but  actually  occupied,  the 
flats  originally  granted  hin^,^  occasion  required,*    Where  two  per- 


1  HuU  V.  Powell,  4  Serg.  &  Rawlo  (Penn.),  R.  465 ;  Mather  r.  Trinity  Chnrch,  3 
id.  509. 

s  Langdon  r.  Potter,  3  Mass.  R.  219.  So  in  Maine ;  where  one  conveyed  land,  in 
that  State,  in  fee,  with  general  warranty,  and  a  stranger  at  the  same  time  was  seised,  in 
fact,  of  part  of  the  same  land  by  an  older  and  better  title,  the  entry  of  the  grantee, 
under  his  deed,  gives  him  seisin  only  of  that  part  ff  which  his  grantor  was  seised ;  but 
as  to  the  stranger,  the  entry  by  the  grantee  is  a  piere  trespass.  Cnshman  v,  Blanchard, 
3  Greenl.  (Me.),  R.  266. 

•  Brimmer  v.  Proprietors  of  Long  Wharf,  5  Pick.  (Mass.),  R.  131.  [And  see  ante, 
\  391,  note  at  the  end.]  In  every  case  of  mixed  possession,  the  legal  seisin  is  accord- 
ing to  the  title.  Gilman  v,  Wmslow,  10  Mass.  R.  151 ;  Commonwealth  v.  Stndley,  id. 
408;  Mathers  v.  Ministers  of  Trinity  Church,  S  Seig.  &  Rawle  (Penn.),  R.  509.  By 
Duncan,  J. :  "  There  would  appear  to  be  no  clearer  principle  of  reason  and  justice  than 
thw,  that  if  the  rightful  owner  is  in  the  actual  occupancy  of  a  part  of  his  tract  by  him- 
self, or  tenant,  he  is  in  the  constructive  and  legal  possession,  and  seisin  of  the  whole ; 
unless  he  is  disseised  by  actual  occupation  and  dispossession.  If  this  were  not  the  law, 
the  possession  by  wrong  would  be  more  favored  than  the  rightful  possessor.  There  are 
two,  each  in  the  actual  possession  and  occupation  of  a  part  of  a  surveyed  tract,  the 
owner,  and  an  intruder.  Who,  then,  is  in  possession  of  the  part  not  occupied  by  in  clos- 
ure by  either,  the  man  who  has  no  right  but  by  disseisin  of  a  part,  or  he  who  is  in  the 
actaal  occupancy  of  a  part,  and  the  rightful  owner  of  tlie  whole  ?  In  this  kind  of  mixed, 
constructive  possession,  the  legal  seisin  is  according  to  the  tide.  Title  draws  possession 
to  the  owner.  It  remains  until  he  is  dispossessed,  and  then  no  further  than  actual  dis- 
possession by  a  trespasser,  who  cannot  acquire  a  constructive  possession,  which  always 
remains  with  the  title."  Hall  v,  Powell,  4  Serg.  &  Rawle  (Penn.),  R.  465.  See  also, 
Bums  V.  Swift,  2  id.  436  ;  Orbison  v.  Morrison,  1  Hawkes  (N.  C),  R.  468 ;  Cnshman 
V.  Bhmcliard,  3  Greenl.  (Me.),  R.  266 ;  Dow  v.  Stephens,  1  Dev.  &  Bat.  (N.  C),  R. 
5;  Davidson's  Lessee  v.  Beatty,  2  H.  &  McHen.  (Md.),  R.  621.    A  farm  is  divided 
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sons  are  in  possession,  -whether  it  be  of  a  tract  of  land  or  of  a  house, 
it  is  his  possession  who  has  the  light.^ 

§  411.  It  has  been  held,  that  a  possession  taken  under  a  grant 
£rom  2b  foreign  government  is  not  held  under  a  su£Scient  color  of 
title  to  render  it  adverse.  The  court,  in  Jackson  v.  Ingraham,  in 
the  State  of  New  York,^  stated  expressly,  that  ^^  thej  could  not  take 
notice  of  any  title  to  land  not  derived  from  our  own  government,  and 
verified  by  a  patent  under  the  great  seal  of  the  State  or  province  of 
New  York."  The  court,  therefore,  would  not  take  notice  of  claims 
to  lands  within  the  State,  under  grants  made  by  the  French  govern- 
ment, in  Canada,  prior  to  the  treaty  between  Great  Britain  and 
France  in  1763 ;  those  claims  being,  at  most,  equitable  titles,  and 
affording  no  evidence  of  a  legal  titie,  that  can  be  recognized  by  a 
court  of  law.  And  again,  in  Jackson  v.  Waters,^  in  which  the 
defendant  endeavored  to  set  up,  as  a  bar,  an  adverse  possession, 
under  a  title  derived  from  one  M.,  the  court  recognized  the  principle, 
that  a  titie,  not  derived  from  our  own  government,  could  not  be 
noticed ;  and  that  grants  from  the  French  government  were  to  be 
treated  as  nullities,  and  therefore  as  affording  no  legal  evidence  of 


into  two  separate  parts,  which  parts  are  possessed  as  distinct  farms  for  thirty  years ;  on 
finrvcy,  it  is  ascertained,  that  the  owner  of  one  portion  has  in  possession  twenty-two 
acres  more  than  the  other ;  it  was  held,  in  an  action  of  ejectment  brought  to  equalize 
the  possessions,  that  the  rights  of  the  parties  were  controlled  by  the  original  division, 
and  the  possessions  under  it,  although  the  survey  had  been  procured  by  the  defendant. 
Livingston  r.  Peru  Iron  Co.  9  Wend.  (N.  Y.),  R.  511. 

1  Davidson  v,  Beatty,  3  H.  &  HcHen.  (Md.),  R.  631.  [A,  the  owner  of  a  tract  of 
land,  sold  the  western  half  to  B,  by  metes  and  bounds.  The  whole  tract  was  subse- 
quently sold  under  a  void  judgment  for  taxes,  and  C  l>ecame  the  purchaser.  He  placed 
a  tenant  on  the  eastern  ha|f,  who  remained  in  possession  seven  years,  claiming  the  whole 
tract  by  virtub  of  the  tax  sale.  There  was  no  visible  open  posseibsion  of  the  western 
half  by  C.  It  was  held,  that  the  statute  did  not  bar  the  right  of  B,  and  that  the  con- 
structive possession  of  B  was  not  disturbed  by  C's  occupation  of  the  eastern  half. 
Stewart  v.  Harris,  9  Humph.  (Tenn.),  714.  The  occupation  of  pine  land  by  annually 
making  turpentine  on  it,  is  such  an  actual  possession  as  will  oust  a  constructive  posses- 
sion  by  one  claiming  merely  under  a  superior  paper  title.  Bynnm  v.  Carter,  4  Ired. 
(N.  C),  310.  Where  a  party  is  in  actual  possession,  and  has  a  right  to  possession 
under  a  legal  title,  which  is  not  adverse,  but  claims  the  possession  under  another  title 
which  is  adverse,  the  possession  will  not  in  law  be  deemed  adverse,  lifichols  v.  Bjey^ 
nolds,  1  Angell  (B.  I.),  30.] 

^  Jackson  v.  Ligraham,  4  Johns.  (N.  Y.),  R.  163. 

>  Jackson  v.  Waters,  12  Johns.  (N.  Y.),  R.  365. 
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title  which  the  court  could  recognize;  and  that  possession  taken 
under  them  cannot  be  deemed  a  possession  taken  in  hostility  to  any 
private  or  individual  right,  but  was  rather  a  matter  of  controversy 
between  the  two  governments.  Hence,  the  possession  of  those 
through  whom  the  defendant  claimed  could  not  be  deemed  adverse, 
if  the  original  entry  under  M.  was  not  to  be  so  considered,  as  it 
clearly  was  not ;  it  being  taken  under  a  foreign  government,  which 
must  be  rejected  as  a  UgiUmate  source  of  title.  But  one  of  the 
judges  of  the  Court  of  Errors,  in  referring  to  the  decision  in  this  case 
of  Jackson  v.  Waters,  in  the  Supreme  Court,  was  constrained  to  the 
opinion  that  it  was  not  die  true  doctrine  of  that  court,^  and  main- 
tained that  the  policy  and  the  express  terms  of  the  statute  of  lunitar 
tions  protected  every  possession,  under  pretence  'or  claim  of  right, 
without  the  least  regard  to  the  vaUdity  of  the  source  whence  that 
claim  is  derived.^ 

•  §  412.  A  grant  by  any  of  the  aboriginal  natiyes  of  this  country, 
being  not  from  an  acknowledged  leptimate  source,  gives  no  color  of 
title,  and  their  possession  does  not  affect  the  validity  of  a  patent  from 
the  government.  The  policy  or  the  abstract  right  of  granting  lands 
in  their  occupation  as  original  lords  of  the  soil,  has  been  deemed  a 
political  question,  with  which  courts  of  judicature  have  nothing  to  do.* 
An  occupant  under  an  Indian  grant,  the  Indians  having  afterwards 
resumed  the  titie  and  granted  it  to  the  crown,  before  the  revolution, 
was  a  tenant  at  will  of  the  king,  and  afterwards  of  the  sovereign 
power  established  in  this  country ;  and  no  length  of  such  occupancy 
will  give  a  title  by  adverse  possession.*  GThe  subject  of  the  legal 
effect  and  operation  of  Indian  possession,  and  of  an  Indian  deed, 
received  very  full  examination  of  the  Supreme  Court  of  the  United 
States  in  Johnson  v.  Mcintosh.  Chief  Justice  Marshall,  who  de- 
livered the  opinion  of  the  court,  went  into  a  very  particular  exami- 
nation of  the  principles  and  poUcy  which  had  governed  all  the 


1  Keferring  to  the  general  doctrine  of  adverse  possession,  as  laid  down  by  the  judges, 
in  9  Johns.  (N.  Y.),  B.  180,  and  10  id.  356. 

2  Viele,  Senator,  La  Frombois  v,  Jackson,  8  Cow.  (N.  Y.),  R.  589.     [And  see 
Barney  v,  Sutton,  cited  in  note  to  S  394,  ante.] 

*  Jackson  v.  Hudson,  3  Johns.  (N.  Y.),  R.  384;  Thompson  r.  Gotham,  9  Ohio  R. 
170 ;  Cocke  w.  Dodson,  1  Tenn.  R.  169. 

*  Jackson  v.  Porter,  Paine  (Cir.  Co.),  R.  457. 
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European  nations  which  had  made  discoveries  and  settlements  in  this 
country,  touching  the  rights  of  the  natives.  The  title  of  the  govern- 
ment to  the  country  was  placed  on  the  ground  of  discovery,  which 
title  was  to  be  consummated  by  possession,  and  which  gave  to  the 
government  the  excluinve  right  of  acquiring  the  soil  from  the  natives, 
and  of  regulating  the  relatioiy  that  were  to  exist  between  such  gov- 
ernment and  the  natives.^ 

§  413.  One  of  the  essential  requisites  to  constitute  such  an  adverse 
possession  as  will  be  of  efficacy  under  the  statute,  is  continuity ;  and 
whether  a  possession  is  to  be  regarded  as  continuous  or  not,  when 
taken  successively  by  difierent  persons,  depends  much  upon  the 
.circumstances.  If  one  merely  enters  aild  commits  a  trespass,  and 
then  goes  off^  and  another  comes  after  him  and  commits  a  trespass,  it 
is  not  to  be  denied  tiiat  tiiere  is  no  privity  between  these  persons,  nor 
can  the  possession  be  said  to  be  continued  from  one  to  another.^  It 
IS,  indeed,  a  principle  well  established,  that,  where  several  persons 
enter  on  land  in  succession,  the  several  possessions  cannot  be  tacked, 
so  as  to  make  a  continuity  of  possession,  unless  there  is  a  privity  of 
estate,  or  the  several  tities  are  connected.*  Whenever  one  quits  the 
possession,  the  seisin  of  the  true  owner  is  restored,  and  an  entry 
afterwards  by  another,  wrongfully,  constitutes  a  new  disseisin.*  The 
continuity  of  possession  having  been  broken,  before  the  expiration  of 
the  period  of  time  limited  by  the  statute  of  limitations,  an  entry 
within  the  time  destroys  the  efficacy  of  all  prior  possession,  so  that, 
to  gain  a  titie  under  the  statute,  a  new  adverse  possession  for  the 
time  limited  must  be  had.^ 


1  Johnson  i;.  Mcintosh,  8  Wheat.  (U.  S.),  R.  571. 

'  Per  Tilghman,  Ch.  J.,  in  giving  the  opinion  of  the  court,  in  Ovorfield  v.  Christie, 
7  Serg.  &  Rawle  (Penn.),  R.  177. 

•  Per  Wilde,  J.,  in  giving  the  opinion  ot  the  court,  in  Melvin  v.  Proprietors  of 
Locks,  &c.,  h  Met.  (Mass.),  R.  15.  [Moore  v,  Collishaw,  10  Buz  (Penn.),  224; 
Christy  9.  Alford,  17  How.  U.  S.  601 ;  DosweU  v.  De  La  Lainza,^a^H>w.  U.  S.  29 ; 
Doe  9.  Brown,  4  Ind.  143 ;  Choquette  v.  Barada,  23  Mis.  (2  Jon«|^31 ;  Mecriam 
V.  Hayes,  19  Geo.  294. 

^  Potts  V,  Gilbert,  3  Wash.  (Cir.  Co.),  R.  475.  The  same  principle  is  laid  down  in 
Ward  V,  Bartholomew,  6  Pick.  (Mass.),  R.  415;  Allen  v,  Holton,  20  id.  465; 
Jackson  r.  Leonard,  •  Cow.  (N.  Y.),  R.  653;  Doe  v.  Campbell,  10  Johns.  (N.  Y.), 
R.  475. 

B  Pederick  v.  Searle,  2  Serg.  &.  Rawle  (Penn.),  R.  240. '  A  single  act  of  taking 
possession,  and  then  leaving  the  land,  wiU  not  do.    The  possession  that  is  capable  of 
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§  414.  There  must  be  such  a  priTify,  tibiat  the  possesabnB  may 
each  be  referred  to  one  entay,  as  in  tiie  case  of  landlord  and  tenant, 
or  in  the  case  of  the  heirs  of  a  disseisor,  as  &tfaer  and  son.^  That  a 
purchaser  iivithottt  notice  has  a  ri^t  to  join  his  adverse  possession 
to  4ihe  ostensible  adverse  possession  of  his  vendor,  so  as  to  give 
him,  the  purchaser,  the  baiiefit  sf  the  statute  of  linutations, 
has  been  held  by  the  Supreme  Court  of  the  United  States.^ 
It  is  laid  down*  by  Chief  Justice  Tilghman,  in  ^ving  ilie  opinion 
of  the  Supreme  Court  of  Pennsylvania,  that  one  "who  enters 
on  land  as  a  trespasser,  and  continues  to  reside  upon  it,  ao* 
quires  something  i^hich  he  may  transfer  by  deed^  as  well  as  by 
descent ;  and,  if  the  possession  of  such  person,  and  others  claiming 
under  him,  added  together^  amounts  to  the  time  limited  by  the  act 
of  limitations,  and  was  adverse  to  him  who  had  the  legal  title,  the 
act  is  a  bar  to  a  recovery.^  In  C<»mecticut,  it  has  been  held,  that 
an  adverse  possession  for  the  time  limited  by  the  statute,  after  the 
cause  of  action  accrued,  and  befc»re  suit  brou^t,  bars  the  plaontiflf  of 


ripening  into  title  mnst  be  notorious  and  coniinuedf  withont  entry,  daim,  or  action  on 
the  other  side.  Andrews  v,  Mnlford,  1  Hay.  (N.  C.)»  R*  3^*  And  see  Bark  v. 
Ck>cbran,  id.  180.  [That  the  possession  to  constitute  a  bar  in  ejectment  mnst  be 
continued,  see  Wickliffe  v.  Ensor,  9  B.  Mon.  (Ken.),  253;  Holdfast  v.  Shepard,  6 
Ired.  (N.  C),  861 ;  Taylor  v.  Bumsides,  1  Gratt.  (Va.),  165 ;  Doe  v.  Eslara,  11  Ala. 
1028 ;  Cometius  v.  Giberson,  1  Dutch  (N.  J.),  1.  And  the  intenruptions  of  mere  tcea- 
passers,  if  not  promptly  and  efibctnally  litigated,  may  break  the  continuity  and  defeat 
a  prescriptiye  claim.  Ibid.  A  purchaser,  by  parol  contract,  from  one  in  the  adyerse 
possession  of  land  may  tack  his  possession  to  that  of  his  yendor.  Cunningham  v, 
Patton,  6  Ban*  (Penn.),  355.  See  also,  Valentine  v.  Cooley,  1  Meigs  (Tenn.),  613. 
And  an  interyal  of  many  years  does  not,  as  matter  of  law,  imply  an  abandonment.  It  la 
aquestion  of  fact  for  the  jury.  2  Wms.  ( Vt.),  94.  But  held  otherwise  in  Ward  r.  Herrin, 
4  Jones'  Law  (N.  C),  23.  And  see  Byrne  v,  Lowry,  19  Geo.  27.  A  sale  of  land  on  exe- 
cution passes  to  the  purchaser  an  adyerse  possession  enjoyed  by  the  defendant  on  ad- 
joining land  as  appurtenant  to  the  land  sold,  and  the  pun^aser  may  tack  his  possession 
to  the  possession  of  the  defendant,  in  order  to  giye  him  a  title  under  the  statute  of  limi- 
tations. Schectz  V.  Fitzwater,  5  Barr  (Penn.),  126.  And  the  administrator's  posses- 
sion may  be  tacked  to  that  of  his  intestate.  Moffitt  v.  McDonald,  11  Humph.  (Tenn.), 
457.  Otiierwi|tf|^  Maine,  where  it  is  held,  tliat  the  title  must  pass  by  coiftract,  in  order 
that  possessioaHl^  be  tacked  together.    BuUen  r.  Arnold,  31  Me.  (1  Red.),  583.] 

1  King  v.  Simth,  1  Rico  (S.  C),  R.  10.  [And  the  possession  of  a  tenant  holding 
under  the  ancestor,  inures  to  the  heir.  Williams  t;.  M'Aliley,  Cheeves  (S.  C),  200. 
But  a  wife  has  no  such  priyity  of  estate  with  her  husband  in  land  in  an  adyerse  pos- 
session of  wliich  he  died,  that  her  continued  adyerse  possession  after  her  husband's 
decease  can  be  tacked  to  his,  to  giye  title  by  disseisin.  Sawyer  v.  Kendall,  10  Cush. 
(Mass.),  241.] 

*  Alexander  v.  Pendleton,  8  Crunch  (U.  S.),  R.  462. 

»  Oyerfield  v.  Christie,  7  Seig.  &  Rawle  (Penn.),  R.  177. 
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his  right  of  entry  thereafter,  irheiher  the  adverse  possession  be  by 
the  same  person  or  persons,  for  the  whole  term,  or  by  different 
persons  for  different  periods,  making  the  whole  time  in  all ;  provided, 
the  adverse  possession,  or  the  disseisin,  has  been  continued  and  nnin- 
terrapted.^  So,  it  has  been  expressly  held,  in  Pennsylvania,  that, 
where  the.  defendant  sets  up  a  possesion  for  the  time  limited  by  the 
statute,  and  gives  evidence  of  a  possession  by  A,  he  may  give 
evidence  to  §how  that  A  held  adversely  to  the  plaints,  thou^  even 
he  has  not  previously  proved  the  connection  of  A's  possession  with 
his  own.^  In  a  case  in  Kentucky,  there  was  a  continued  adverse 
possession  for  the  full  time  limited  by  the  statute ;  but  it  appeared 
that  the  person  who  first  took  possessicm  of  the  land  in  controversy, 
before  he  himself  had  been  in  possession  for  the  whole  of  that  time, 
surrendered  it  to  the  defendants,  or  those  under  whom  they  held,  in 
pursuance  of  a  decree  entered  upon  an  award  ^ving  them  the  land 
in  virtue  of  an  adverse  claim  prior  to  the  commencement  of  the  suit. 
It  was  held  by  the  court,  that  this  circumstance  would  not  prevent 
the  statute  fix>m  operating  as  a  bar  to  the  plaintiff's  recovery,  and 
that  it  could  not,  ^^  in  the  reason  and  nature  of  the  thing,  produce 
any  difference,  whether  the  possession  be  held  uniformly  under  one 
title,  or  at  different  times  under  different  titles,  provided,  that  the 
claim  of  titie  be  always  adverse  to  that  of  the  plaintiff;  nor  whether 
the  possession  be  held  by  the  same  or  a  succession  of  individuals, 
provided  that  the  possession  be  a  continued  and  uninterrupted  one."  ^ 
.  A,  claiming  title  to  land  by  descent,  made,  in  the  first  place,  a  parol 
gift  of  the  same  to  B$  under  which  B  entered ;  and,  afterwards,  he 
•  conveyed  by  deed  the  same  land  to  B  ;  and  it  was  held,  that,  if  the 
deed  related  back  to  the  entry  of  B,  there  was  an  adverse  possession 
commencing  in  B ;  and,  if  it  did  not,  still,  as  B,  by  virtue  of  the 
parol  gift,  became  the  tenant  at  will  of  A,  and  his  possession  was  to 
be  deemed  the  possession  of  A,  there  was  an  adverse  possession 
commencing  in  A> 


1  Fanning  v,  Wiloox,  3  Day  (Conn.),  B.  269. 

3  M'Ck>y  17.  Dickenson  College,  5  Serg.  &  Bawle  (Penn.),  R.  254. 

'  Shannon  t;.  Kinney,  1  Marsh.  (Ken.),  B.  4 ;  and  see  also,  Hord  v.  Waltom,  2  id. 
620.     [Pleake  v.  Chambers,  7  B.  Mon.  (Ken.),  565]. 

*  Jackson  v.  Ellis,  13  Johns.  (N.  T.),  B.  118.  In  South  Carolina,  a  defendant,, 
who  has  been  in  possession  for  a  less  time  than  the  statutory  period,  cannot  unite  his 
possession  with  that  of  a  previous  tenant,  from  whom  he  purchased,  in  order  to  make 

36 
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§  415.  Although  it  appears,  by  a  former  chapter,  perfectly  unques- 
tionable, that  it  is  a  well-estabUshed  general  rule,  that  ike  rights  of 
persons  in  remainder  or  reversion  are  not  affected  by  neglect  in  the 
tenant  for  life  or  for  years,  during  the  continuance  of  the  particular 
estate,  in  resisting  the  acts  of  Trrongdoers ;  yet,  in  certain  cases,  pre- 
sumptions may  exist  to  the  contrary.  In  the  case  of  a  boundary  line 
in  dispute,  and  the  dispute  is  adjusted  by  the  agreement  of  tenant  for 
life,  such  agreement,  if  proved,  is  presumptive  evidence  to  bind  the 
remainderman.  For,  although  the  remainderman  may  assert  that  his 
right  has  been  invaded,  and,  although  the  fact  may  be  so,  yet  the  sub- 
mission of  the  tenant  for  life  (if  witiiout  firaud),  raises  a  strong  pre- 
sumption against  those  who  succeed  him.^  There  i»,  says  Lord  Bedes- 
dale,  in  the  case  just  referred  to,  a  vast  number  of  cases,  in  which 
the  act  of  tenant  for  life  binds  the  remainderman  as  evidence ;  and 
he  then  refers  to  the  enjoyment  of  easements.  In  the  i^tances  of 
rights  of  way  and  of  common,  presumptions  are  sometimes  made 
against  the  owners  of  land  during  the  possession  and  acquiescence  of 
their  tenants ;  because  the  tenant  sufiers*a  direct  and  palpable  injury 
to  his  own  possession,  and  is  presumed  to  be  on  the  alert  in  guarding 
the  rights  both  of  himself  and  his  landlord.  And  if  it  be  proved, 
that  the  landlord  had  actual  knowledge  of  the  injury,  and  submits,  he 


oat  the  time  required,  by  the  statute,  to  bar  the  plaintiff's  recoyery ;  for,  until  ^at 
period  is  run  out,  thej  are  both  to  be  regarded,  as  respects  the  true  owner,  as  mere 
trespassers.  A  conveyance  from  the  first  to  the  second  tenant  transfers  nothing.  If 
both  possessions  could  be  referred  to  one  entiy,  as  in  the  case  of  landlord  and  tenant, 
or  in  the  case  of  a  disseisor  to  his  heirs,  and  a  continuance  of  possession  by  them,  then 
the  operation  of  the  statute  would  commence  from  the  entry  of  the  landlord  or  the 
ancestor.  King  v.  Smith,  1  Rice  (S.  C),  B.  10.  In  the  Constitutional  Court  of 
South  Carolina,  it  was  held,  that  any  transmission  or  mutation  of  land,  during  the 
time  required  by  the  limitation  act  to  bar  the  true  owner's  right  of  possession,  breaks 
the  continuity  of  the  possession,  though  the  succeeding  tenant  should  deriro  his  pos- 
session from  the  tenant  who  immediately  preceded  him,  and  should  claim  through  him 
by  the  same  or  a  concurrent  title.  But  Breyaid,  J.,  dissented ;  and  he  could  see  no 
ground,  in  reason,  justice,  or  policy,  for  a  distinction  between  a  succession  of  different 
occupants,  holding  by  the  same  title,  or  under  a  fair  and  regular  transfer  of  the  same 
right,  and  a  continued  occupation  by  one  person  only.  Mazyck  v.  Wight,  3  Brer.  (S. 
C),  R.  151.  In  Tennessee,  if  the  defendant  has  not  any  tide,  but  is  in  possession  by 
consent  of  another  person,  his  possession  may  be  coupled  with  the  other.  Mclyer  v, 
Beagaa,  Cooke's  (Tenn.)  R.  366 ;  Kapier  v.  Simpson,  I  Tenn.  R.  446.  In  Ohio,  prior 
possession  by  the  ancestor,  claiming  title,  is  sufficient  for  the  heu:  to  recover  upon  in 
ejectment,  against  a  subsequent  possession  for  less  time  than  that  limited  by  the  statute, 
without  title.  Ludlow's  Hehrs  v,  McBride,  3  Ham.  (Ohio),  B.  240. 
1  Saunders  v.  Annesley,  2  Sch.  &  Lefr.  R.  101. 
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will  clearly  be  bound.^  In  a  case  in  England,  wbere  a  right  of  com- 
mon was  in  question,  it  was  ruled,  that,  although  it  had  been  exer^ 
cised  adversely  for  more  than  twenty  years,  if  it  does  not  clearly  ap- 
pear to  have  been  generally  kiMwn  to  all  interested  in  opposing  the 
right  claimed,  it  is  a  question  for  the  jury  whether  the  enjoyment  is 
to  be  referred  to  a  right  or  an  encroachment.^  There  is  another  case 
in  England,  which  also  shows,  that,  in  all  such  cases,  the  question  is 
to  be  determined  by  the  particular  circumstances  of  the  case,  which 
are  proper  for  the  consideration  of  the  jury.  Dallas,  Ch.  J.,  in  this  case, 
says : — "  When  lapse  of  time  is  said  to  afford  such  a  presumption,  the 
inference  is  also  drawn  from  accompanying  facts ;  and  here,  where 
there  is  no  direct  evidence,  whether  or  not  the  owner  of  the  land  had 
any  knowledge  of  what  passed,  the  inference  to  be  drawn  must,  in  a 
peculiar  degree,  depend  on  the  nature  of  the  accompanying  facts ;  and 
the  presumption  in  favor  of  a  grant,  will  be  more  or  less  probable  that 
those  facts  could  not  have  existed  without  the  consent  of  the  owner  of 
the  land.  The  circumstances  proved  in  the  present  case  were  suffi- 
cient to  leave  to  a  jury,  as  circumstances  from  which  the  knowledge 
of  the  owner,  and  his  acquiescence  on  the  supposition  of  a  preceding 
grant,  might  fairly  be  presumed."  ^  In  an  action  for  the  disturbance 
of  a  water  privilege,  and  in  a  fact  of  any  easement,  the  enjoyment  may 
be  shown  not  to  have  been  adverse,  by  evidence  that  the  party  has  not 
been  in  possession  of  the  premises  to  which  the  privilege  or  easement 
is  attached ;  and  that  he  has  had  no  knowledge  of  it.  "With  such  evi- 
dence, if  a  tenant  for  term  of  years,  or  for  life,  permits  another  to 
enjoy  an  easement  on  the  estate  for  twenty  years  or  upwards,  and  the 
particular  estate  then  determines,  the  enjoyment  will  not  affect  him 
who  has  the  inheritance  in  remainder  or  reversion.  Therefore,  he 
who  so  has  the  inheritance,  may  dispute  the  right  to  the  easement  and 
the  length  of  possession  will  be  no  obstacle  to  his  claim.  The  prin- 
ciple undoubtedly  is,  that  as  the  tenant  is  incompetent  to  bind  the 
landlord,  by  his  own  positive  act,  so  he  cannot  bind  by  his  inaction  or 
forbearance ;  unless  knowledge  and  acquiescence  on  the  part  of  the 
landlord  or  remainderman  appear  to  the  satisfaction  of  the  jury ;  or 
the  case  be  such,  that  the  tenant,  or  remainderman  himself,  would  be 


1  Daniel  v.  North,  11  East,  B.  371. 

«  Derereax  ».  Duke  of  Norfolk,  I  Price,  B.  247. 

«  Gray  v.  Bond,  2  Br.  &  Bing.  B.  667. 
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partictdarlj  interested  m  resisiang  encroachment.^  Bat  the  mere 
enjoyment  of  an  easement,  being  the  exercise  of  a  right,  cannot 
amount  to  a  disseisin  of  the  owner  of  the  land  to  which  the  easement 
is  annexed.^ 

§  416.  As  to  ihe  general  law  of  adverse  possession  in  the  State  of 
New  York,  it  wiU  be  found  condensed  and  stated  with  admirable  pre- 
cision by  the  Revised  Statutes  of  that  State,  and  very  much  in  con- 
formitj-  to  what  had  been  previously  settled  by  its  own  local  judicial 
tribunals ;  ^  and  like  enactments  form  a  part  of  the  statute  law  of 
Wisconsin,^  which  is  evidence  that  they  are  alike  adapted  to  old  and 
densely-inhabited,  and  to  new  and  tUnly-inhabited,  territories.  In 
ejectment,  brought  in  the  State  of  New  York,  as  a  substitute  for  a 
writ  of  right,  to  enforce  a  claim  which  accrued  before  the  Revised 
Statutes  went  into  effect,  an  adverse  possession  of  twenty-five  years 
must  be  shown,  in  order  to  bar  the  action ;  but  otherwise,  if  the  case 
be  one  in  which  a  writ  of  right  could  not  have  been  maintained.^ 

§  417.  We  would  next  invite  attention  to  the  late  English  statute, 
which  has  been  hitherto  several  times  the  subject  of  reference  and 
partial  comment — the  statute  of  3  and  4  WiU.  IV.  c.  27.  Great 
practical  difficulty,  say  the  English  real  property  commissioners,  has 
arisen,  in  determining  what  is  adverse  possession,  and  when  it  shall  be 
considered  to  have  begun.  This  must  generally  be  left  as  a  question 
of  fact  for  the  jury ;  but  there  are  some  rules  of  law,  prcesumptianes 
juris  et  de  jure^  which  absolutely  prevent  the  possession  from  being 
considered  adverse,  and  the  expediency  of  which  is  very  questionable, 
as  they  do  not  seem  necessary  for  preserving  rightful  claims,  and  they 
greatiy  impair  the  healing  tendency  of  tiie  statutes  of  limitation. 
One  of  these  rules  is,  that  a  possession  which  began  rightfully  cannot 
be  considered  as  having  become  wrongful,  that  is,  adverse,  as  against 
the  rightful  owner,  by  being  merely  continued  after  the  right  of  the 
party  in  possession  has  determined.    To  the  commissioners,  it  ap- 


1  Bradbury  v.  Grmsell,  cited  in  Wms.  Saund.  175,  n.  (d) ;  Barker  v.  Richardfion,  4 
B.  &  Aid.  R.  578. 
^  Stetson  V,  Yeaaie,  2  Fairf.  (Me.),  R.  408. 
^  See  Appendix,  p.  Iviii.  et  seq. 
*  See  Appendix,  p.  cxxxiii.  et  $eq, 
»  Cole  V.  Irvin,  6  HiU  (N.  Y.),  R.  634 ;  [Willflon  r.  Betts,  4  Denio  (N.  T.),  201]. 
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peared  that  it  should  be  open  to  a  jury  to  find,  that  adverse  posses- 
sion began  from  the  determination  of  the  rightful  estate  of  the  party.^ 
Where  a  feme  sole,  seised  in  fee,  married,  and  she  and  her  husband 
ceased  to  be  in  possession  or  enjoyment  of  the  land,  and  went  to 
reside  at  a  distance  from  it ;  and  they  both  died  at  times  which  were 
not  shown  to  be  within  forty  years  from  their  ceasing  to  occupy; 
and  the  wife's  heir  at  law  brought  ejectment  agfdnst  the  person 
in  possession  within  twenty  years  of  the  husband's  death,  and  within 
five  years  of  the  passing  of  the  statute  3  and  4  Will.  lY.,  but 
more  than  forty  years  after  the  husband  and  wife  had  ceased  to 
occupy,  —  it  was  held,  that  the  heir  at  law  was  barred  by  the  17th 
section  of  that  statute,  though  it  did  not  appear  when  or  how  the 
defendant  came  into  possession.  By  Lord  Denman :  ^'  The  fact  being 
clear,  that,  within  the  terms  of  3  and  4  Will.  IV.,  c.  27,  s.  3,  the 
phdntiff 's  mother  was  dispossessed,  or  discontinued  the  possession,  or 
receipt  of  the  rents,  above  forty  years  before  tibie  action  brought,  the 
action  is  clearly  barred  by  section  17  of  the  same  statute.  Some 
argument  was  raised  on  the  question  whether  the  possession  was  ad- 
verse or  not ;  but  the  terms  of  that  clause  are  unequivocal,  and  one 
of  its  objects  was  to  avoid  the  necessity  of  inquiring  into  facts  of  so 
ancient  a  date."  ^ 

§  418.  The  mere  fact  of  possession  by  one  claiming  no  tifle  to  the 
premises,  it  has  appeared,  is  no  disseisin  of  the  rightful  owner ;  and 
the  latter  may  therefore  convey  or  devise,  notwithstanding  statutes  for 
the  prevention  and  punishment  of  champerty,  &c.^  But  that  the  deed 
of  a  disseisee,  during  the  continuance  of  the  disseisin,  is  inoperative 
to  convey  a  title,  has,  in  a  very  modem  case,  been  declared  a  £euniliar 
principle  of  the  common  law,  which  cannot  be  controverted.*  It  is 
inoperative,  however,  only  as  against  the  disseisor,  or  person  holding 
adversely,  and  others  afterwards  coming  in  under  him ;  and,  in  re- 
spect to  all  the  rest  of  the  world,  it  is  operative,  and  passes,  there- 


^  Beport  of  Real  Property  Commissioners,  p.  47. 

^  Corbyn  dem.  Branston,  3  Adol.  &  £11.  R.  63  ;  and  3  £ng.  Com.  Law  R.  30 ;  and 
4  Nev.  &  Man.  R.  664.  And,  for  further  decisions  on  this  subject,  under  the  important 
statute  of  3  and  4  Will.  IV.,  and  the  construction  given  it,  see  Appendix,  from  p.  xxiii. 
to  p.  xxxi. 

»  Jackson  v,  Todd,  2  Cainesj(N.  Y.),  R.  153. 

*  Parker  r.  Proprietors  of  Locks  and  Canals,  3  Met.  (Mass.),  R.  98;  and  see  Brad- 
street  V.  Huntingdon,  5  Peters  (U.  S.),  R.  402. 
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fore,  the  grantor's  title.  Accordingly,  if,  after  such  deed,  the  person 
who  held  adversely  voluntarily  abandon  the  possession,  the  grantee 
may  enter  and  enjoy  the  land ;  or,  if  a  stranger  enter,  the  grantee 
may  bring  ejectment,  and  oust  him.  But,  if  the  adverse  holder  con- 
tinue in  possession,  after  the  deed,  the  grantor  is  the  only  person  who 
can  sue  for  the  land ;  and  a  recovery  by  him  will  enure  to  the  benefit 
of  the  grantee.  It  may,  indeed,  be  laid  down  as  a  maxim  in  the 
law,  that  a  title,  which  once  existed,  must  continue  to  reside  some- 
where ;  it  cannot  be  annihilated.^  Such  adverse  possession  will  not, 
however,  affect  the  deed,  if  it  appear  that  both  the  grantor  and  the 
adverse  claimant  were  under  an  equitable  title  to  convey.  The  statr 
ute  of  maintenance  was  intended  for  the  benefit  of  adverse  claimants ; 
and  they  can  renounce  the  benefit  of  it.  A,  being  the  owner  of  a 
fimm,  executed  a  deed  to  B,  intending  thereby  to  convey  the  whole ; 
but,  by  means  of  a  mistake  in  the  description,  the  deed  only  con- 
veyed about  one  third  of  the  farm.  B  took  possession,  and  executed 
a  mortgage,  intending  that  it  should  cover  the  whole  farm,  but  which, 
in  fact,  contained  a  description  copied  from  the  deed.  The  mortgage 
was  assigned  to  D,  and  foreclosed,  he  becoming  the  purchaser.  Some 
time  afterwards,  J)  discovered  the  mistake  in  the  deed  and  mortgage, 
and  requested  A  and  B  to  correct  it,  threatening  to  file  a  bill  against 
them  if  they  refused.  B  said  he  would  abide  by  whatever  A  thought 
proper  to  do  in  the  matter ;  whereupon  the  latter  executed  to  D  a 
quitclaim  deed  of  the  whole  farm,  B  being  still  in  possession.  It  was 
held,  that  D  acquired  a  title  to  the  whole  farm.* 


1  Liyingston  r.  Prosens,  2  HiU  (N.  T.),  R.  526 ;  Jackson  v.  Brinckerhoff,  3  Johns. 
(N.T.)i  Cas.  101;  Jackson  v.  Vandenbui^,  1  Johns.  (N.  Y.),  R.  159;  WUliams  v. 
Jackson,  5  id.  489 ;  Jackson  v.  Leggott,  7  Wend.  (K.  Y.),  R.  377. 

^  Cameron  v.  Irwin^  5  Hill  (N.  Y.),  R.  272.  The  purchaser  of  an  equity  of  redemp- 
tion, sold  bj  the  sheriff  on  execution,  obtains  by  the  sale  a  seisin  of  the  land,  unless  the 
mortgagor  is  disseised  at  the  time  of  the  sale ;  in  which  case  he  obtains  only  a  right  of 
entry ;  and,  in  order  to  maintain  a  writ  of  entry,  counting  upon  his  own  seisin,  he  must 
actually  enter.  Foignard  v.  Smith,  6  Pick.  (Mass.),  R.  172.  The  old  cases  with  re- 
gard to  maintenance  and  champerty  go  further  than  would  now  be  sustained  in  courts 
of  equity.    Baker  v.  Whiting,  3  Sumn.  (Cir  Ck>.),  R.  476. 
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CHAPTER   XXXII. 


COTENANCY. 


§  419.  An  estate  in  joint-tenancy  Is  where  lands  or  tenements  are 
granted  to  two  or  persons,  to  hold  in  fee-simple,  fee-tail,  for  life,  for 
years,  or  at  will.^  An  estate  given  to  a  number  of  persons,  without 
any  restriction  or  explanation,  will,  at  common  law,  be  construed  a 
joint-tenancy ;  for  every  part  of  the  grant  can  take  effect  only  by 
considering  the  estate  equal  in  all.^  Joint-tenants  are  ssdd,  in  tech- 
nical language,  to  be  seised,  ^er  my  etper  tout;  that  is,  each  of  them 
has  the  entire  possession,  aa  well  of  every  part  as  of  the  whole ;  or, 
no  one  can  be  exclusively  seised  of  one  acre,  8nd  his  companion  of 
another  ;  each  having  an  undivided  moiety  of  the  whole,  and  not  the 
whole  of  an  undivided  moiety.  The  seisin  and  possession  of  one 
joint-tenant,  then,  being  the  seisin  and  possession  of  the  other  or 
others,  one  can  never  be  disseised  by  another,  without,  in  the  lan- 
guage of  the  books,  an  actual  ouster.^  And  hence,  the  mere  fact  of 
uninterrupted  possession  of  one  joint-tenant,  or  an  uninterrupted  pos- 
session which  implies  no  expulsion  of  the  other,  is  not  adverse.* 

§  420.  An  estate  in  common  is  one  which  is  held  by  two  or  more 
persons  by  unity  of  possession,  who  may  acquire  their  estate  by  pur- 


1  2  Black.  Com.  179. 

'  The  diBtiiigaishing  incident  of  this  estate  is  die  right  of  snmronhip,  or  jus  aecne- 
acendi;  and,  at  common  law,  the  entire  tenancy  or  estate,  upon  the  death  of  any  one  of 
the  joint-tenants,  went  to  the  snrnyors,  and  so  on  to  the  hist  smriyor,  who  took  an 
estate  of  inheritance.  This  right  of  snrviTorship  has  been  abolished  in  most  of  the 
States  in  this  oonntry.  Griffith,  Ann.  Law  Beg. ;  4  Kent,  Com.  359 ;  1  Swift's  Dig. 
102;  1  Bout.  Law  Diet.  523. 

*  1  Litt.  288 ;  2  Croise,  Dig.  497 ;  Beadmg  t;.  Bawsteme,  2  Salk.  B.  422 ;  Mortdn  v.  • 
Smith,  5  Binn.  (Penn.),  B.  22. 

*  [Brooks  V.  Towie,  14  N.  248.  Bnt  a  grantee,  by  conveyance  from  one  of  two  joint 
owners  of  land,  after  possession  taken,  holds  adyersely  to  the  other  joint  owner.  Lar- 
man  v.  Hoej,  13  B.  Hon.  (Ky.),  436.] 
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chase,  and  hold  by  several  and  distinct  titles,  as  well  as  by  titie  de- 
lived  at  the  same  time,  by  the  same  deed  or  will.  It  differs  from  a 
joint-tenancy,  in  which  there  is  both  unity  of  titie  and  miity  of  time. 
Like  a  joint-tenant,  a  tenant  in  common  can  never  be  disseised  but  by 
ftn  actual  ouster.^ 

§  421.  An  estate  in  coparcenary  is  an  estate  of  inheritance  in  lands 
which  descend  fix>m  the  ancestor  to  two  or  more  persons,  who  are 
called  coparceners^  or  parceners.  In  England,  ^the  term  is  applied 
to  cases  only  where  land  descends  to  females,  for  the  want  of  a  male 
heir.  In  this  country,  estates  generally  descend  to  aU  tiie  children 
equally  ;  and  whatever  there  may  be  of  technical  distinction  between 
coparcenary  and  estates  in  conmion,  may  be  considered  as  essentially 
extinguished  in  the  United  States.^  The  same  general  doctrine, 
therefore,  in  respect  to  adverse  possession,  as  between  coparceners, 
applies,  that  applies  as  between  tenants  in  common,  and  as  between 
joint-tenants ;  and  one  heir,  notwithstanding  his  entry  as  heir,  may 
afterwards,  by  disseisin  of  his  coheirs,  acquire  an  exclusive  possession, 
upon  which  the  statute  will  run  against  his  coheirs.^ 


1  See  authorities  last  above  cited ;  and  Hoffsetter  v.  Boonville,  8  Mis.  R.  276 ;  Carn- 
thers  V.  Danniag,  3  Sei^.  &  Rawle  (Penn.),  R.  381 ;  Doolittle  v.  Blakesley,  4  Day 
(Conn.),  R.  473;  Bumitz'  Lessee  t;.  Casey,  Cnuch  (U.  S.),  R.  457.  Depose  of  a 
moiety  of  a  tract  of  land  to  be  taken  off  the  side  nearest  the  testator's  brother,  and  the 
other  moiety  to  another ;  the  devisees  are  not  tenants  in  common.  Frederick  v.  Gray, 
10  Serg.  &  Rawle  (Penn.),  R.  182.  If  a  person  purchases  land  nnder  an  agreement 
that  another  shall  be  eqoally  concerned,  he  will  be  considered,  in  equity,  as  holding  for 
himself  and  the  other  as  tenants  in  common.  Stewart  v.  Brown,  2  Seig.  &  Rawle 
(Penn.),  R.  461. 

2  4  Kent,  Com.  362;  1  Boar.  Law  Diet.  522. 

8  Ricard  v.  Williams,  7  Wheat.  (U.  S.),  R.  59 ;  Iler  v.  Routh's  Heirs,  3  How. 
(Miss.),.  R.  276 ;  [Means  et  al.  v.  Welles  et  al.  12  Met.  (Mass.),  357 ;  Caperton  v. 
Gregory,  11  Gratt.  (Va.),  505].  In  New  York,  nnder  the  former  practice  in  ejectment, 
judgment  passed  against  the  casual  ejector  (John  Stiles),  unless  the  tenant  came  in  and 
entered  into  the  consent  rule,  by  which  he  was  obliged  to  confess  lease,  entry,  and  ous- 
ter. If  he  claimed  only  an  undivided  interest  in  the  premises,  as  coparcener,  joint- 
tenant,  or  tenant  in  common,  he  was  permitted,  on  showing  that  fact  to  the  court,  and 
that  there  had  been  no  ouster,  to  enter  into  a  special  consent  rule,  admitting  the  lessor's 
title  as  to  the  undivided  part,  and  was  excused  from  confessing  ouster  to  the  extent  of 
such  conceded  interest,  leaving  that  question  to  be  litigated  on  the  trial.  The  Revised 
Statutes  liave  abolished  the  consent  rule,  and  it  is  now  provided  that  it  shall  not  be  nec- 
essary, on  the  trial,  for  the  de^ndant  to  confess,  nor  for  the  plaintiff  to  prove  lease, 
entry,  and  ouster,  except  whece  the  action  is  brought  by  one  or  more  tenants  in  com- 
mon, or  joint-tenants,  against  their  cotenants ;  in  which  case,  the  plaintiff,  in  addition 
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§  422.  Lord  Hobort  reports  it  to  have  been  laid  doTm  by  the  Conrt 
of  Common  Pleas,  in  12  James,  that  the  enlny  of  one  tenant  in  com- 
mon might  be  in  three  ways :  either  in  the  name  of  herself  or  heV 
fellow ;  or  generaDy,  which  shall  always  be  taken  according  to  right, 
as  being  tmder  construction  of  law,  and  therefore  lawful ;  or,  lastly, 
entry  claiming  all  expressly,  which  cannot  dispossess  her  fellow,  — 
for  her  possession  is  over  ail  lawful,  as  well  before  as  after  such  claim, 
80  that  there  is  no  possession  altered  by  such  claim.  Then  a  sole 
claim  without  more  can  never  change  the  possession ;  and,  without  a 
change  of  possession,  it  remains  as  before.^  This  authoriiy  shows 
that  a  tenant  in  common,  Hke  a  joint  tenant,  can  never  be  disseised, 
by  his  cotenant,  but  by  an  actual  ouster.^ 


to  other  necessary  proof,  is  required  to  show  an  actual  ouster,  or  some  other  act  amount- 
ing to  a  total  denial  of  his  right  as  such  cotenant.  Both  from  the  former  practice  in 
ejectment,  and  from  the  language  of  the  Revised  Statutes,  before  the  plaintiff  can  now 
be  called  npon  to  prove  an  ouster,  the  defendant  must  make  out,  on  the  trial,  that  he  is 
a  cotenant  .with  him  of  the  premises ;  and  it  is  only  when  that  relation  is  shown  to  ex- 
ist, that  proof  of  ouster  becomes  net*essar7.  Nor  does  the  fact,  that  the  plaintiff  is  seek- 
ing to  recover  an  undivided  interest  only,  devolve  upon  him  the  necessity  of  this  proof; 
for  it  by  no  means  follows,  that  the  defendant  owns  the  other  portion,  or  any  part  of  it. 
The  defendant  being  in  the  possession  and  occupation  of  the  whole,  the  presumption, 
in  the  absence  of  any  other  proof  to  the  contrary,  is,  that  he  holds  in  hostility  to  the 
plaintiff,  — that  he  claims  title  to,  and  possession  of,  every  part  and  parcel  of  the  prem- 
ises. The  harden,  therefore,  lies  upon  him  to  make  out  ^  fact  of  a  tenancy  in  com- 
mon or  join^tenancy.  This  being  done,  the  presumption  of  law  arises,  that  he  holds 
in  subordination  to  tiie  right  of  his  cotenant,  and  that  his  possession  is  the  possession  of 
both.  And  hence,  in  such  case,  the  propriety  and  necessity  of  some  evidence  that  he 
has  denied  the  plaintiff's  right,  before  he  shall  be  subjected  to  the  expenses  of  a  suit. 
2  N.  T.  Bev.  Stat.  306 ;  and  opinion  of  the  court,  by  Nelson,  Ch.  J.,  in  Sharp  v.  Ingra- 
ham,  4  Hill  (N.  Y.),  R.  116.  See  also,  Siglar  v.  Van  Riper,  10  Wend.  (N.  Y.),  R. 
414 ;  Butler  v,  Phelps,  17  id.  647 ;  Gillett  v.  Stanley,  1  Hill  (N.  Y.),  R.  121.  In  Eng- 
land, an  action  of  ejectment,  founded  on  the  joint  demise  by  tenants  in  common,  cannot 
be  sustained.  Adams  on  Eject.  186.  This  rule  ha3  been  disregaxded  here,  and  actions 
of  ejectment  founded  on  the  joint  demise  by  tenants  in  common,  have  been  sustained. 
The  principle  on  which  these  cases  proceed,  is,  that  the  possession  of  tenants  in  com- 
mon is  joint,  and  that  they  may  join  in  disposing  of  that  interest.  The  demise  alleged 
in  the  old  action  of  ejectment  was  of  a  possessory  interest,  and  no  more ;  and  such  right 
only  was  recovered.  But,  although  that  doctrine  may  be  sound  as  to  the  mere  right  of 
pouession  of  tenants  in  common,  it  has  no  application  to  their  right  of  property.  They 
have  not,  as  joint-tenants  and  coparceners  have,  a  joint  right  of  property.  Their  free- 
holds are  several,  and  therefore  they  could  not,  at  common  law,  join  in  real  actions. 
Cole  V.  Irvin,  6  Hill  (N.  Y.),  R.  6d4.  And  see  also,  Rosooe  on  Real  Actions,  7  ;  Jack- 
son V.  Bradt,  2  Gaines  (N.  Y.),  R.  169 ;  Malcolm  v.  Rogers,  5  Cow.  (N.  Y.),  R.  188 ; 
Doe  V.  Butler,  3  Wend.  (N.  Y.),  R.  149. 

1  Snales  v.  Dale,  Hob.  R.  120. 

*  Reading  v.  Rawsteme,  2  Salk.  422.    One  tenant  in  common  received  aU  the  rents 
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§  423.  The  possession  of  one  coparcener,  like  &e  possession  of  one 
tenant  iii  common,  is,  as  before  mentioned,  also  the  possession  of  his 
(Companion.  In  a  writ  of  error,  from  the  Court  of.  King's  Bench  in 
Ireland  to  that  of  England,^  it  was  argued  for  the  defendant,  that 
sixty-two  years'  sole  possession  by  one  coparcener,  and  a  fine,  were  a 
bar  to  the  action  by  the  common  law ;  that  the  true  state  of  the  law 
was  this :  1.  If  both  enter,  there  must  be  an  actual  ouster,  to  make 
a  disseisin  ;  2.  If  one  enters  generally,  and  takes  the  profits,  this  is 
no  disseisin ;  8.  If  one  enters  specially,  as  in  the  present  case,  claim- 
ing right  to  the  whole,  and  taking  the  whole  profits,  this  is  a  disseisin ; 
but,  after  his  death,  the  other  may  enter,  unless  bartred  by  the  statute 
of  limitations ;  4.  tf,  after  a  special  entry,  one  by  feoffiment  or  fine 
destroys  the  coparcenary,  and  takes  back  an  estate  in  fee,  and  dies, 
the  entry  of  the  other  is  barred.  The  court  said,  the  acts  of  owner- 
ship, fine,  &;c.  made  an  actual  ouster ;  so  that  the  statute  of  limitar 
tions  barred  the  plaintiff. 

§  424.  Upon  a  rule  to  show  cause  why  a  new  trial  should  not  be 
granted,^  Lord  Mansfield  reported,  that,  from  the  year  1734,  one 
tenant  in  common  had  been  in  the  sole  possession  of  the  lands,  with- 
out any  claim  or  demand,  by  any  person  or  persons  claiming  under 
the  other  tenant  in  common  ;  that  no  actual  ouster  was  proved  ;  but, 
upon  the  circumstances,  he  had  left  it  with  the  jury  to  say,  whether 
there  was  not  sufficient  evidence  before  them  to  presume  an  actual 
ouster ;  and,  supposing  there  was  an  actual  ouster,  in  that  case  the 
lessors  of  the  plaintiff  were  barred.  The  jury  found  there  was  suffir 
cient  evidence  to  presume  an  actual  ouster.  Afler  the  case  had  been 
argued,  Lord  Mansfield  said :  "  It  is  very  true,  that  I  told  the  jury 
they  were  warranted  by  the  length  of  time,  in  this  case,  to  presume 
an  adverse  possession  and  ouster,  by  one  of  the  tenants  in  common, 
of  his  companion  ;  and  I  am  still  of  the  same  opinion.  Some  ambig- 
uity seems  to  have  arisen  from  the  term  actual  ouster;  as  if  it  meant 
some  act  accompanied  with  real  force,  and  as  if  turning  out  by  the 
shoulders  were  necessary.    But  that  is  not  so.    A  man  may  come  in 


for  twentj-fiix  yean.  In  an  ejectment  brought  by  the  other  tenant  in  common,  for  the 
recovery  of  his  moiety,  the  question  was  whether  this  posseesion  amounted  to  an  expul- 
sion of  the  companion.    Fairchum  v,  Shackelton,  5  Burr.  2604. 

1  Davenport  v.  Tyrrell,  1  Black.  B.  675. 

*  Doe  V,  Prosser,  Cowp.  B.  217. 
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by  rightful  possesaion,  and  yet  hold  oyer  adversely  i^thout  a  title. 
If  he  does,  such  holding  oroFy  under  circumstaiices,  will  be  equivalent 
to  an  actual  ouster." 

§  425.  The  possession  of  one  tenant  in  common  eo  nomine^  as  ten- 
ant in  common,  it  was  asserted  by  Lord  Mansfield,  in  the  above  case, 
cqn  never  bar  his  companion,  because  such  possession  is  not  adverse 
to  the  right  of  his  companion,  but  in  support  of  their  common  title ; 
and,  by  paying  him  his  share,  he  acknowledges  hhn  to  be  cotenant. 
Nor,  indeed,  is  a  refusal  to  pay  of  itself  sufficient,  without  denying 
his  title.  But  if,  upon  demand  of  the  cotenant  of  his  moiety,  the 
other  denies  to  pay,  and  denies  the  title,  and  continues  in  possession, 
such  possession  is  adverse,  and  ouster  enough. 

§  426.  The  above  construction  of  Lord  Mansfield,  as  to  what  is 
equivalent  to  an  ouster  of  one  tenant  in  common  by  his  cotenant,  — 
or,  in  other  words,  what  is  an  adverse  possession  of  a  cotenant, — is 
supported  by  the  opinion  of  Lord  Kenyon.^  Primd  fade^  he  says, 
the  possession  of  one  tenant  in  common  was  that  of  the  other ;  and 
every  case  and  dictum  in  the  books  was  to  that  efiect.  But  it  might 
be  shown  that  one  of  them  had  been  in  possession,  and  had  received 
the  rents  and  profits  to  his  own  use,  without  account  to  the.  other ;  or 
that  the  other  had  acquiesced  in  ihis  for  such  a  length  of  time  as  might 
induce  a  jury,  under  all  the  circumstances,  to  presume  an  actual  ous- 
ter of  his  companion ;  and  there  the  line  of  presumption  ended.^ 

§  427.  Where  A  was  seised  in  fee  of  an  undivided  moiety  of  an 
estate,  devised  the  same  (by  will  made  some  years  before  her  death) 
to  her  nephew  and  two  nieces,  as  tenants  in  common,  —  one  of  the 
nieces  died  in  the  lifetime  of  A,  and  left  an  infant  daughter.  A,  by 
another  will,  intended  to  have  devised  the  moiety  to  the  nephew  and 
surviving  niece,  and  the  infant  daughter  of  the  de<ieased  niece  ;  but 
this  will  was  never  executed.  After  A's  death,  the  nephew  and  sur- 
viving niece  covenanted  to  carry  the  unexecuted  will  into  execution, 
and  to  convey  one  third  of  the  moiety  to  a  trustee  upon  trust  to  con- 
fey  the  same  to  the  infant,  if  she  attcdned  the  age  of  twenty-one ;  or 


I  Peaceable  v.  Read,  1  East,  R.  568. 

*  See  also,  Taylor  ex  dem.  Atkyns  v.  Horde,  1  Burr. R.  Ill ;  and  Doe  v.  Hellings,  11 
East,  R.  49. 
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to  her  isBue,  if  she  died  under  twenty-one  and  left  issue ;  or,  other- 
wise, to  the  nephew  and  niece  in  equal  moieties.  No  conveyance  waa 
executed  in  pursuance  of  the  deed.  The  rents  of  the  third  were  re- 
ceived by  the  trustee,  for  the  use  of  the  infant  during  her  lifetime. 
An  ejectment  having  been  brought  by  the  devisee  of  the  nephew  more 
than  twenty  years  after  his  death,  but  less  than  twenfy  years  after 
the  death  of  the  infant,  it  was  held,  that  there  was  no  adverse  posses* 
sion  until  the  death  of  the  infmt.^ 

§  428.  But,  where  lands  were  devised  to  a  nimiber  of  persons  as 
tenants  in  conunon,  and  it  was  verbally  agreed  between  them  that 
one  of  them  should  give  up  his  share,  for  a  certain  compensation,  to 
the  other  devisees,  who  thereupon  entered  upon  his  share,  and  ex- 
cluded him  from  the  possession, — it  was  held  to  be  a  disseisin  of  such 
devisee.^ 

§  429.  The  doctrine  of  adverse  possession,  as  between  cotenants, 
has  been  fully  discussed  by  Mr.  Justice  Story,  in  Prescott  v.  Nevers.* 
La  that  case,  the  defendimt  had  a  deed  of  the  "vdiole  estate,  but  his 
title  was  only  valid  as  to  an  undivided  quarter  part,  in  oomm<m  with 
the  others.  But  he  made  an  actual  entry  into  the  whole,  and  claim- 
ing the  whole  in  fee.  His  acts  of  ownership,  it  was  held,  ^^  were  such 
as  amounted  to  a  disseisin  of  the  cotenants ;  for  he  «(^red  as  sole 
owner,  and  his  possession  was  openly  and  notorioiisly  adverse  to 
th^Qi."  It  was  further  said  by  the  learned  judge,  that  ^^  Hk&re  can 
be  no  legal  doubt,  that  one  tenant  in  common,  may  disseise  another. 
The  only  difference  between  that  and  oiher  cases  is,  that  acts  which, 
if  done  by  a  stranger,  would  per  se  be  a  disseiffln,  are,  in  the  case  of 
tenancies  in  common,  susceptible  of  explanation,  consistently  wiih  the 
real  title.  Acts  of  ownership  are  not,  in  t^oiancies  in  common,  neces- 
sarily acts  of  disseisin.  It  depends  upon  the  intent  witii  which  they 
are  done,  and  their  notoriety."  This  was  considered  a  sound  distinc- 
tion by  the  Supreme  Court  of  Massachusetts  'm  a  similar  case,  in 
which  the  decision  was  accordin^y.^    The  EngEsh  authorities  cited 


^  Doe  V,  Halse,  3  Bam.  &  Cress.  757. 

^  Leonard  v,  Leonard,  10  Mass.  B.  231.   And  see  Boyd  v.  Graves,  4  Wheat  (XT.  S.)^ 
B.  513. 
8  Prescott  V.  Nevers,  4  Mason  (Cir.  Co.),  B.  334. 
*  Faiker  v.  Fropiieton  of  Locks,  &c,  3  Met.  (Mass.),  B.  101. 
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by  Chancellor  Jones,  in  Clapp  v.  Bromaghan,^  folly  support  the  dis- 
tinction. So  in  Jackson  v.  Tibbetts,  in  New  York,^  possession  by  one 
tenant  in  common  will  not  per  se  constitute  an  adverse  possession 
against  his  cotenants ;  but  where,  by  some  notorious  act,  he  claims  an 
exclusive  right,  though  it  be  under  a  title  which  is  void,  the  statute 
win  run  from  the  time  of  such  claim.  So  has  been  the  same  distinc- 
tion laid  down  by  the  Supreme  Court  of  the  United  States,  in  Ricard 
V.  Williams ;  ^  in  which  ike  court  say,  ^^  an  ouster  or  disseisin  is  not, 
indeed,  to  be  presumed  firom  the  mere  fact  of  sole  possession ;  but  it 
may  be  proved  by  such  possession  accompanied  with  a  notorious  claim 
of  exclusive  right.''  ^  To  make  a  possession  of  tenant  in  common  ad- 
verse as  against  the  other,  it  is  not  necessary  that  notice  should  be 
given  of  the  adverse  intent ;  but  the  intent  must  be  manifested  by 
outward  acts  of  an  unequivocal  Mnd,^  The  relation,  in  fact,  between 
tenants  in  conmion,  is,  in  principle,  very  simflar  to  that  between  lessor 
and  lessee  ;  the  possession  of  (me  is  the  possession  of  the  other ;  but 
if  one  oust  the  other,  or  denies  his  tenure,  his  possession  bett>mes 
adverse  ;  and  so  of  a  trustee  or  mortgagee.*  It  is  from  the  Mture 
of  the  estate,  that  a  tenant  in  common  of  land,  in  the  enjoyment  of 
his  rights,  must  necessarily,  primd  faciei  be  in  possession  of  the 
whole.^ 

§  480.  In  the  case  of  Parker  i;.  Proprietors,  &;c.,  in  Massachusetts, 
already  referred  to,  it  was  hel^^  that  where  part  of  several  tenants  in 
common  of  land  convey  their  shares  thereof  by  deeds  to  A,  who  after- 
wards executes  to  B  a  deed  of  the  whole  estate,  and  B  enters  claim- 


1  Clapp  t;.  Bromaghan,  9  Cow.  (N.  Y.),  B.  530. 

*  Jackson  v.  Tibbetts,  9  Cow.  (N.  T.),  B.  24.  And  see  also,  Jackson  r.  Moore,  6  id. 
706,  and  Catlin  v.  Kidder,  7  Yt.  B.  12. 

*  Bicard  v.  Williams,  7  Wheat.  (U.  S.),  B.  121.  And  see  Loyd  v.  Gordon^  2  H.  & 
McHen.  (Md.),  254.  Where  both  parties  enter,  bj  descent  from  the  same  common  an- 
cestor, a  color  of  title  by  virtne  of  sach  descent,  cannot  be  set  up  by  one  against  the 
other,  whatever  may  be  the  effect  of  a  descent  in  any  other  case,  which  the  court  does 
not  decide.  Midford  v.  Haidinson,  3  Murph.  (N.  C),  B.  166.  And  see  Witham  v. 
Perkins,  2  Greenl.  (Me.),  B.  400. 

^  See  also,  Cullen  v.  Motzer,  13  Serg.  &  Bawle  (Penn.),  B.  156,  and  Higbee  v.  Bice, 
5  Mass.  B.  362 ;  Jackson  v.  Brink,  5  Cow.  (N.  T.),  B.  488. 

*  Lodge  V.  Patterson,  3  Watts  (Penn.),  B.  77 ;  Gillespie  v.  Osbom,  3  A.  E.  Marsh. 
(Ky.),  B.  77. 

*  Willison  r.  Watkias,  3  Peters  (U.  S.),  B.  51. 

7  Knox  V,  SiUoway,  1  Fairf.  (Me.),  B.  201 ;  Allen  v.  Hall,  M*Cord  (S.  C  ),  R. 
131. 
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ing  the  whole,  and  difiseises  the  cotenants,  and  then  conreys  ihe  whole 
estate  to  C,  who  also  enters  claiming  the  whole,  aiid  the  cotensnts 
then  make  a  deed  of  their  shares  of  the  land  to  D,  and  he  impleads 
C  in  a  writ  of  entry,  C  is  not  estopped  by  the  deeds  of  A  to  set  up  a 
tide  by  disseisin.  And  that  if  one  tenant  in  common  executeis  a  deed 
of  the  entire  estate,  and  the  grantee  causes  the  deed  to  be  recorded, 
and  enters  into  possessian  claiming  title  to  the  entirely,  and  openly 
exercises  acts  of  ownership,  it  is  a  disseisin  of  the  cotenants,  and  i^ey 
cannot  subsequently  pass  their  portion  of  the  estate  by  a  deed  to  a 
third  person.  Where  one  of  two  tenants  in  common  of  land  conveyed 
the  whole  estate  to  A  by  a  d#ed  of  warranty,  and  A  entered,  claming 
title  to  the  whole,  and  on  being  requested  by  the  cotenant  to  give  up 
a  moiefy  thereof,  refused  so  to  do,  and  declared  that  he  would  stand 
a  lawsuit  before  he  would  ^ve  it  up ;  it  was  held  that  there  was  an 
ouster  of  the  cotenant,  which  entitled  him  to  maintain  a  writ  of  entiy 
against  A.^  In  such  gase,  it  has  been  held  in  Pennsylvania,  that  the 
possession  of  the  grantee  for  the  time  limited  by  the  statute  will  bar 
the  S^tenant.  It  has  also  been  expressly  held,  in  Kew  York,  that- 
where  one  of  several  tenants  in  common  conveys  the  entire  premises 
held  in  common,  and  the  grantor  enters  into  possession  under  the  con* 
veyance,  claiming  title  to  the  whole  premises,  such  possession  is  ad- 
verse to  the  cotenants  of  the  grantor,  and  consequentiy  at  the  expirar 
tion  of  the  period  of  limitation  they  will  be  barred.^  Where  one 
tenant  in  common,  after  the  death  of  the  other,  put  up  his  interest  in 
the  land  at  public  sale,  and  purchased  it,  and  let  the  whole  tract  on  a 
lease,  and  had  a  survey  made  in  his  own  name,  and  received  the  rents 
and  profits  beyond  the  period  limited  by  the  statute,  a  recovety  by 
the  heirs  of  his  cotenant,  it  was  held,  was  barred.®  Where  kinds 
were  devised  to  a  number  of  persons  as  tenants  in  common,  and  it 
was  verbally  agreed  between  them  that  one  of  them  should  give  up 
his  share  for  a  certain  compensation  to  the  other  devisees,  who  there- 
upon entered  upon  his  share,  and  excluded  lum  from  the  possession ; 
it  was  held  to  be  a  disseisin  of  such  devisee.^-  But  a  person  who  has 


1  Marcy  v.  Marcy,  6  Met.  (Maas.),  B.  360. 

^  Bogardna  v.  Trinity  Church,  4  Faigo  (N.  Y.),  Ch.  B.  178.    And  see  Jackson  v. 
Brink,  5  Cow.  (N.  Y.),  B.  488. 

•  Lodge  V,  Patterson,  3  Watts  (Penn.),  B.  77. 

*  Leonaid  v.  Leonard,  10  Mass.  B.  231 ;  [Peppard  v.  Deal,  9  Barr  (Penn.),  140]. 
Where  there  has  been  a  tenancy  in  common,  if  the  tenants  in  possession  only  claim  the 
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entered  bj  peixmBaen  of  one  tenant  in  common,  cannot  (a  partition 
having  been  made)  set  up  an  adverse  title  in  bar  to  an  action  of  eject* 
ment  by  the  tenant  in  common  to  whose  shore  the  premises  have 
Men.i 

§  431.  It  was  held  by  G.  J.  Parsons,  that,  ^^  if  one  cotenant  re* 
fuses  and  forbids  the  entry  of  the  other,  and  tells  him  he  mnst  get  his 
possession  by  law,  and,  as  far  aa  words  will  go,  turns  him  off,  it  is  an 
ouster."  ^  In  aeeordance  with  this  position,  where  a  tenant  in  com- 
mon refiised  to  admit  his  cotenant  to  enter  on  the  land,  or  to  suffer 
his  agent  to  occupy,  denying  his  right,  and  retaining  himself  the  ec- 
elusive  possession,  it  was  held  to  be  ample  evidence  of  the  ouster  of 
his  coippcuoion.^  In  ejeotment  by  one  tenant  in  common  against  an* 
other,  it  is  a  si:fficient  denial  by  the  defendant  of  the  plaintiff's  right, 
that  the  defendant  claims  the  whole  premises  as  his  own,  that  he  has 
offered  to  sell  the  same,  and  declares  that  the  plaintiff  would  be  .com- 
pelled in  equity  to  execute  a  deed  given  by  his  brothers  and  sisters  as 
heirs  <^  their  father,  in  compliance  with  a  contract  made  with  the 
grantor  of  the  defendant.^  The  refusal  of  a  tenant  in  common  to 
admit  the  right  of  his  cotenant  subsequent  to  the  demise  made  in  an 
acti<m  of  ejectment,  is  a  sufficient  adverse  possession,  it  has  been  held, 
in  Nortii  GaroUna,  to  infer  an  ouster,  at  the  time  of  Hxe  demise.^ 

^  432.  But  it  is  not  necessary,  in  order  to  prove  tiiat  a  tenant  in 
common  has  claimed  the  whole  exclusively,  that  it  should  be  proved, 
that  he  made  an  express  declaration  to  i^t  effect;  for  it  may  be 
shown  dearly  by  acts,  as  well  as  words.^     Where  one  enters  and 


undivided  interest  which  waa  held  by  their  immediate  grantctrs^  it  is-  not  adverse  to  the 
remainhig  part  of  the  title,  and  such  persons  cannot  avail  themselves  of  the  statute  of 
limitations.  Clymer's  Lessee  v.  Dawkins,  3  How.  (U.  8.),  674.  But  if  the  occupants 
entered  into  possession  and  held  the  land  for  more  than  twenty-  years  before  the  com- 
mencement of  the  suit,  by  a  pnrchaM  and  claim  thereof  in  entirety  and  severalty,  and 
not  an  undivided  part  thereof  in  cotenancy,  it  is  an  adverse  possession,  and  the  statute 
of  limitation  is  a  good  plea.    Ibid. 

1  Jackson  v.  Creal,  13  Johns.  (N.  T.),  B.  174.  .  ■  ' 

^  Gordon  v,  Peaxson,  1  Mass.  B.  323. 

>  Brackett  o.  Norcross,  1  Oreenl.  (Me.),  B.  89. 

*  Valentine  v,  Northrop;  12  Wend.  (N.  Y.),  B.  404. 

<  Haigrave  v.  Powell,  2  Dev.  &  Batt.  (N.  C),  B.  97. 

^  Law  V.  Patterson,  1  Watts  &  Serg.  (Fenn.),  B.  191 ;  Brackett  v.  19br#>ss,  1 
Greenl.  (Me.),  B.  89. 
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takes  the  piofits  ezchisiTel j  aad  contmuously  for  a  loog  period  under 
circumstances  which  indicate;^  denial  of  a  right  in  any  other  to  receiyo 
them,  as  by  not  accounting  with  the  acquiescence  of  Uie  other  tenants, 
an  ouster  may  be  presumed,  in  this  countiy  ^  as  well  as  it  has  appeared 
it  may  in  England,^  under  like  circumstances.  This  is  a  question  which 
has  been  learnedly  discussed  on  seyeral  occasions  by  the  judges  in 
Pennsylyania.  It  was  held,  on  one  occasion,  to  be  error  to  charge 
the  jury  that  a  receipt  of  profits  merely  may  be  sufficient  to  found  a 
legal  presumption  of  actual  ouster.  But  such  receipt  for  a  great 
length  of  time,  according  to  Gibson,  C.  J.,  may  indeed  njdse  not  only 
a^legal,  but  a  natural,  presumption  of  it  pasdng  with  the  jury  for 
what  it  is  worth,  and  operating  no  further  than  it  happens  to  produce 
actual  conviction  of  the  fact.^  In  another  case  in  the  same  S|ate,  it 
was  held,  that  between  tenants  in  common  a  presumption  of  ouster 
arises  in  favor  of  one  who  has  been  in  the  exclusive  and  peaceable 
possession  of  the  profits  for  the  time  limited  by  the  statute.^  But 
nothing  short  of  an  exclusive  perception  of  the  profits  would  justify 
the  court  in  submitting  to  a  jury  to  presume  an  ouster  or  disseisin 
for  the  purpose  of  defeating  an  action  of  partition.^  The  dictum  in 
Hart  V.  Gregg,^  that  a  claim  of  exclusive  right,  attended  by  a  re- 
ceipt of  all  the  profits  is  insufficient  to  let  in  a  presumption  of  ouster, 
is  not  easily  maintainable  against  preceding  decisions  'm  Pennsyl- 
vaniaJ 


1  Frederick  v.  Qnj,  10  Besrg,  &  Rawle  (Penn.),  B.  182. 

>  Peaceable  v.  Read,  1  East,  B.  568,  dted  anie,  p.  461. 

>  Bolton  V.  Hamilton,  2  Wati  &  Serg.  (Penn.),  R.  294. 

*  MehaiTy  v.  Dobbs,  9  Watts  (Penn.),  B.  363.  In  relation  to  this  case,  it  was  said 
by  Gibson,  C.  J.,  in  Bolton  v,  Hamilton,  2  Watts  &  Seig.  B.  299,  that  it  is  perhaps  not 
to  be  mainlained,  that  a*  jury  is  bound  to  raise  a  legal  pnsmnptioA  of  oosfeear  from  an 
exclusive  actual  possession  of  a  tenant  in  common. 

^  Galbreath  v.  Galbreath,  5  Watts  (Penn.),  B.  146. 

*  Hart  V,  Gregg,  10  Watts  (Penn.),  B.  190. 

7  Bolton  V.  Hamilton,  2  Watts  &  Serg.  (Penn.),  B.  299.  [The  owner  of  a  fiirm  died 
in  1778.  One  of  his  sons,  then  seventeen,  earned  on  the  fann,  Hring  tiien  with  the  co- 
heirs, until  1793,  when  the  other  heirs  went  away,  and,  his  sisters  having  married,  he 
continued  in  possession  and  management  of  the  farm  till  his  death  in  1822,  without, 
however,  so  far  as  appeared,  ever  having  made  a  claim  of  title  to  the  whole  fimn.  It 
was  held,  that  he  acquired  no  title  by  adverse  possession.  Campbell  v.  Campbell,  13 
N.  H.  488.  If  one  tenant  mortgage  the  whole  estate,  it  is  not  conclusive  evidence  of 
an  ouster  of  his  ootenants.  Wilson  v.  Collishaw,  13  Penn.  St.  (t  Harris),  276.  An 
undivided  interest  of  a  tenant  was  sold  on  exeeution  and  purchased  by  his  cotenant, 
and  itVas  held,  that  the  purchase  by  the  cotenant  was  an  admission  of  the  tenant's  in- 
terest which  prevented  hun  from  claiming  title  under  the  statute  >of  limitations.  Smith 
V.  Kincaid,  10  Humph.  (Tenn.),  73.] 
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m 
f  483.  It  has  bedn  laid  do^m  by  C.  J.  MarshaD,  as  the  opinion  of 
the  conrt,  that  a  Biknt  poflsession  of  one  coteifant,  accompanied  with 
no  act  which/will  amoopt  to  a  notice  to  his  cotenant  that  his  posses- 
sion i&  adverse,  ought  not  to  be  construed  into  an  adverse  possession.^ 
SM  he  did  not  probably  mean  to  dei^r  that  a  jury  mi^t  not  be  vrar- 
tunted  by  very  great  length  of  time  to  presume  an  adverse  posses- 
ion.^   It  is  ^e,  say  the  Supreme  Court  of  Massachusetts,  that,  if  a 
tenant  in  eommon  continues  in  possession  for  a  great  length  of  tune, 
intiiout  interruption  or  ckdm  of  the  other  tenants,  this  would  be*  evi- 
dence  from  ^ch  a  jury  would  be  aufliori«d  to  infer  or  presume  an 
actual  ouster ;-  and  so  on  similar  evidence,  a  grant  may  be  presumed.^ 
It  is  held,  in  North  GaroEna,  that  the  sole  enjoyment  of  the  property 
by  tile  tenant  in  common,  is  not  of  itself  an  ouster  of  his  cotenant, 
the  possession  of  one  being  the  possession  of  all.    But  the  sole  enjoy- 
ment fer  a  great  number  of  years,  without  claim  from  another  having 
right,  and  under  no  disability,  becomes  evidence  of  titie,  and  raises 
.the  legal  presumptiim  of  an  ouster.^    An  exclusive  and  uninterrupted 
possession  iar  forty  yecarB  by  one  tenant  in  common,  it  has  been  held 
in  New  Toric,  yfSL  authorize  a  jury  to  presume  an  ouster.*    It  has 
been  decided,,  in  Kentucky,  that  a  possession  of  thirty-six  years,  with* 
out  any  account  or  demand  set  up  by  the  cotenants,  was  sufficient  to 
presume  an  actual  ouster.^    In  a  case  in  Pennsylvania,  a  plaintiff, 
who  was  entitied  in  right  of  her  mother,  to  one  fourth  part  of  the 
-  remainder  in  feeof  a  tract  of  land,  subject  to  the  life  estate  of  her 
father  as  tenant  by  the  curtesy  of  the  whole,  received  from  her  father 
a  conveyance  in  fee  of  one  half,  having  previously  entered  into  pos- 
session of  one  end  of  the  tract,  cleared  a  portion  of  it,  erected  build- 
ings, and  inclosed  it.     On  the  death  of  the  father,  the  defendant,  a 
brother  of  the  ptaintaff,  took  possession  of  the  remaining  half  of  tixe 
tract,  and  exercised  acts  of  ownership  over  it  exclusively  of  the  plsan- 
tiff,  who  continued  to  hold  the  other  end  in  severalty  for  forty  years j 


1  M'Climg  r.  Rofls,  5  Wheat.  (U.  S.),  R.  116 ;  [Vniard  v.  Robert,  I  Strobh.  (8.  C), 
Eq.  893]. 

^  Aocoiding  to  the  bpinion  of  Lord  Mansfield,  in  Doe  t7.  Proflfler,  Cowp.  R.  217,  cited 
anie,  p.  460,  61.  • 

*  Parker  v.  Proprietom  of  LookB,  &c.  8  Met.  (Mass.),  R.  100. 

*  Thomaa  v.  Garran,  4  Dev.  (N.  C),  R.  228 ;  aoud  t^.  Webb,  id.  290. 
»  Jackson  t;.  Whitbeck,  6  Cow.  {N.  Y.),  R.  682. 

^  Chazaben  v.  Pleak,  6  Dana  (K7.),  R.  482. 
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m 
settmg  up  no  claim  to  the  possession  of  the  half  occupied  by  the  de- 
fendant. This  was  held  to  be  a  sufficient  ouster,  and  that  the  plnntiff 
was  consequently  barred  firom  recoyeiing  her^  interest  in  the  half  of 
the  tract  occupied  by  the  defendant.^  A  and  B  were  tenants  in  com- 
mon by  agreement  and  payment  of  equal  parte  of  ihe  purdiase* 
money;  B  was  in  possession,  and  died;  his  children  entered  and 
occupied  it  as  their  own,  without  any  knowledge  of  the  title  of  A. 
The  possession,  it  was  held,  for  the  time  limited,  barred  the  cladm 
ofA;a 

§  434.  As  one  cotenant  cannot  be  disseised  of  any  particular  part  of 
the  land,  unless  all  are  disseised,^  so  the  relinquishment  and  yielding 
up  to  one  of  ^veral  tenants  in  conmion,  by  th«  disseisor,  after  a  dis- 
seisin of  five  years,  of  all  the  right,  seisin,  possession,  and  betterments 
which  the  disseisor  had  in  and  to  the  proportion  of  that  tenant  in  xitm^ 
mon  in  the  premises,  has  the  eflSdct  to  put  aU  the  tenants  in  common^ 
in  the  seisin  and  possession  of  their  shares  respeciiyely,  and  to  pre- 
vent the  operation  of  the  statute  of  limitations  against  any  of  them 
prior  to  that  time.^  Where  there  were  several  tenants  in  common  of 
a  tract  of  land,  some  of  whom  were  in£Bhnts,  and  the  attorney  in 
fact  of  tibie  guardian  of  the  infants  made  known  t^ieir  claim  to  tiie 
settier,  who  agreed  to  pay  the  taxes  and  keep  possession  for  the  in- 
fants, without  committal]^  waste;  it  wais  held  that  this  agreement 
inured  for  the  benefit  of  the  other  tenants  in  common,  so  as  to  pre- 
vent the  statute  &om  running  against  them.^ 

§  485.  All  acts  done  by  one  tenant  in  common,  are  to  be  done  for 
the  interests  of  all  the  cotenants,  and  in  conformity  to  their  rights, 
until  an  adverse  possession  is  notoriously  set  up  and  established  by 


^  G^i^>eS  V-  Blackmore,  10  Watts  (Penn.),  B.  192. 

^  Brown  o.  M'Coy,  stated  hy  Huston,  J.,  in  App.  o.  Driesbach^  2  Bawle  (Penn.),  B. 
305,  and  reported  in  2  Watts  &  Seig.  (Penn.),  B.  307,  in  note  (2  Penn.  Dig.  224). 
Where  a  tenant  in  common  enters  and  cats  timber,  he  is  presnmod  to  enter  under  his 
legal  title,  there  being  no  other  eTidenoe  of  any  onstor  of  the  cotenants.  Whiting  v. 
Dewey,  15  Pick.  (Mass.),  B.  428;  Shmnway  v.  Holbrook,  1  id.  114. 

*  Porter  v.  ^ffill,  9  Mass.  B.  34. 

*  Vaughn  v.  Bacon,  3  Shep.  (Me.),  B.  465.  And  see  Fanar  v.  Eastman,  1  Fauf. 
(Me.),  B.  191. 

^  Criswell  v,  Altemns,  7  Watts  (Penn,),  566 ;  and  see  also,  Gnfllus  v.  Tottenham, 
1  Watts  &  Seig.  (Penn.),  B.  4S8. 
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competent  proo&.^  S.  gave  a  deed  of  release  of  his  interest,  as  a 
tenant  in  c<»nmon,  in  certaan  premises  to  B. ;  at  the  time  of  the  con* 
veyance,  W.  was  in  possession  and  sei»n  of  the  premises,  claiming 
them  in  his  own  right,  hy  virtue  of  a  purchase  under  a  tax  sale.  W. 
was  one  of  the  tenants  m  oommon  of  the  premises,  and  was  the  agent 
of  3.  and  &e  either  proprietors.  Held,  that  the  purchase  of  W.  must 
be' deemed  a  trust  for  the  benefit  of  S.  and  his  grantee,  B.,  to  the  ex- 
tent of  their  interests ;  that  he  ought  to  be  decreed  to  convey  the 
legal  title  to  the  premises*,  after  being  satisfied  of  all  just  claims, 
which  he  had  against  them  for  taxes,  for  the  purchase-money  laid  out 
in  the  tax  sale,  for  his  expenditures  and  im{»rovements  upon  them, 
and  also  for  his  reasonable  services  as  agent  in  the  premises,  deduct- 
ing aU  sums  of  money  received  by  him  in  the  premises,  for  what  (in 
the  language  of  the  country),  is  called  '^  stumpage,"  or  otherwise.^ 
Where  two  non-residents  held  in  common  an  unsettled  tract  of  land, 
which)  wittkout  their  knowledge,  was  sold  for  the  non-payment  of 
taxes ;  and  they  afterwards  made  partition  by  mutual  deeds  of  re- 
lease and  quitclaim,  in  common  form ;  after  whioh,  one  of  them, 
within  the  time  of  redemption,  paid  the  tax  to  the  purchaser  at  the 
sheriff's  sale,  from  whom  he  took  a  deed  of  release  and  quitclaim  to 
himself  alone  of  the  whde  tract ;  it  was  held,  that  this  payment  and 
deed  inured  to  the  benefit  of  them  both ;  and  liiat  he  who  had  not 
paid  mi^t  maJntain  an  action  against  the  otlier  fw  his  part  of  the 
lafid.^ 

§  436.  It  has  been  held  by  a  majority  of  the  court,  in  a  case  in 
New  York,  that  where  an  adverse  possession  is  relied  on,  the  plaintiff 
may  produce  evidence  to  show,  that  the  person  whose  possession  is  set 
up  as  adverse,  entered,  claiming  to  be  tenant  in  common,  under  the 
same  title  with  those  through  whom  the  plaintiff  claims,  without  being 
at  the  same  time  obliged  to  admit  the  fact,  that  the  adverse  claimant 
was  a  tenant  in  common  with  him.^  But  fjrom  this  opinion,  Kei;^t,  C. 
J.,  dissented,  and  held,  that  '^  the  admission  of  a  tenancy  in  common, 
under  the  same  title,  is  not  an  admission  that  the  plaintiff  partook  of 
that  title.    Nothing  is  more  common  than  for  adverse  parties  in  eject- 


1  Baker  v.  Whiting,  3  Samn.  (Cir.  Co.)>  ^-  47^- 
«  Baker  t;.  Whiting,  3  Sumn.  (Cir.  Co.),  R.  476. 
<  WllUams  V,  Gray,  3  Greenl.  (Me.),  K.  207. 
*  Smith  V.  Biirtis,  9  Johns.  (N.  Y.),  B.  174. 
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ment  to  claim  under  the  same  title ;  yet  the  entry  of  one  pariy  is  not 
the  entry  of  the  other,  but  upon  the  assumption  that  they  are  coten- 
ants  in  the  same  title  and  interest.  They  may  be  sharers  in  that  in- 
terest in  very  different  degrees  and  proportions,  but  stiU  there  must 
be  a  cotenancy  to  establish  the  privity."        • 
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CHAPTER   XXXIII. 


LANDLORD  AND  TENANT. 


§  437.  The  law  in  respeot  to  possession  as  between  landlord  and 
tenant,  is,  that  the  possession  of  the  tenant,  like  that  of  one  of  several 
tenants  in  common,  is  primd  facte  a  permissive  one,^  and  consequently 
affords  of  itself  no  presumption  of  an  adverse  holding.^  It  has  been 
considered,  too,  as  a  branch  of  the  law  respecting  reversioners,  though 
there  are  some  peculiar  considerations  applicable  to  the  former.^  By 
the  term  landbrd^  says  the  learned  annoi^tor  just  referred  to  in  the 
note  below,  is,  as  he  understands,  ^^  a  reversioner  in  the  actual  receipt 
of  the  rent  of  the  land."  No  time,  as  has  been  shown  in  a  former 
chapter,  runs  against'  a  reversioner  during  the  contmuance  of  the 
estate  of  him  who  has  been  constituted  tenant  for  life  or  years,^  and 
BO  no  time  runs  against  a  lessor,  whether  the  lessee  be  a  tenant  for 
years  under  a  written  lease,  or  whether  he  be  a  tenant  at  will  or  at 
sufferance.  It  is  an  invariable  rule  of  the  common,  as  well  as  of  the 
civil  law,  that  those  who  possess,  not  for  themselves,  but  in  the  name 
of  another  who  is  acknowledged  as  owner,  cannot  acquire  the  legal 
possession,  because  at  the  commencement  of  the  possession  they  had 
not  the  irdention  of  possessing  for  themselves,  but  for  another."  ^ 
"  Unless  the  lessee,"  says  Lord  Ellenborough,  "  by  a  formal  act,  re- 
nounces the  lessor's  title,  his  possession  can  never  be  adverse ;  and  if 
it  were  otherwise,  the  security  of  landlords  would  be  infinitely  endan- 
gered." ®  "  It  is  the  settled  law  of  this  country,"  in  the  language 
of  the  learned  C.  J.  Tilghman,  ^^  that  a  tenant  shall  not  resist  the 


^  As  to  permiMive  posflession,  see  anU^  \  384. 

>  Goodtitle  v,  Newman,  3  WOs,  R.  521 ;  Willisoii  v.  Watkins,  3  Peters  (U.  S.),  43 ; 
Bradstreet  v,  Hantingdon,  5  id.  402 ;  Bicard  v.  Williams,  7  Wheat.  (U.  S.)  B.  59. 
'  2  Smith's  Leading  Cases,  407,  contained  in  44  Law  Lib.  403. . 

*  See  axUe,  Ch.  XXX 

*  Civil  Code  of  Lonisiana,  p.  689. 

«  Balls  V.  Westford,  2  Campb.  B.  11. 
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recovery  of  his  landlord,  by  virtue  of  an  adverse  title  acquired  during 
his  lease."  The  principle  he  asserted  was  founded  on  sound  poHoyi 
bec|.use  it  had  a  tendency  to  encourage  honesly  and  good  &iih  be^ 
tween  landlord  and  tenant.^  In  the  language  of  the  Supreme  Court 
of  the  United  States,  ^^  It  is  an  undoubted  principle  of  law  fully  recog- 
nized by  this  court,  that  a  tenant  caimot  dispute  the  title  of  his  land- 
lord, either  by  setting  up  a  title  in  himself,  or  a  third  person,  duiiog 
the  existence  of  a  lease  or  tenancy.  The  principle  of  estoppel  applies 
to  the  relation  between  them,  ajid  operates  with  full  force  to  prevent 
the  tenant  from  violating  that  contract  by  which  he  claimed  and  hdi 
the  possession.  He  cazmot  change  the  character  of  ike  tenure  by  his 
own  act  merely,  so  as  to  edable  himself  to  hold  against  his  landlcMrd, 
who  reposes  under  the  security  of  the  tenancy,  believing  the  posses- 
sion of  the  tenant  to  be  his  own,  held  under  his  title,  and  ready  to  be 
surrendered  by  its  ternnnation.."  ^  Where  the  plaintiff  and  tlefendaat 
were,  with  other  children,  devisees  of  the  real  estate  of  their  father^ 
and  the  defendant  was,  at  Hxe  time  of  his  other's  death,  tenant  of 
the  land  \mder  a  lease,  which  did  not  expire  until  five  years  after  tiie 
death  of  the  testator,  and  three  years  after  the  &tber's  death,  the  de- 
fendant and  the  other  devisees,  made  a  partition  of  the  real  estateta 
the  exclusion  of  the  pkdntifi^  and  the  defendant  contmued  in  excluaiva 
possession  for  more  than  the  time  limited  by  the  statute,  after  the 
death  of  the  testator ;  it  was  held,  that  the  statute  did  not  begin  to 
run  imtil  the  expiration  of  the  lease,  notwithstanding  the  adverse 
holding  under  the  partition.^ 

§  438.  In  the  case  of  a  lease  given  for  a  great  number  of  years, 
even  if  no  part  of  the  rent  reserved  has  been  paid  by  the  lessee,  or 
his  representative,  within  the  time  limited  for  the  right  of  entry,  to 
the  lessor,  or  his  representative,  the  ri^t  of  entiy  is  not  defeated.^ 


^  GieiUowaj  v.  Ogle,  3  Binn.  (Penn.),  B.  46S ;  [Delanoej  v.  Ganong,  6  Selden  (N. 
Y.),  9]. 

>  WLUiflOB  V,  Watkins,  8  Peters  (U.  S.),  B.  43. 

^  Shepky  v.  Lyttle,  6  Watts  (Penn.),  R  SOO.  See  also,  Cholmondely  9.  Clinton,  3 
Merir.  Ch.  B.  S34 ;  HoTeden  v.  Lord  Annesley,  2  Sob.  &  Lefr.  Ch.  B.  683 ;  Hodson  v. 
Sharp,  10  East,  B.  350;  Jackson  v.  Beynolds,  1  Gaines  (N.  T.),  B.  144;  Jackson  v. 
Whitford,  2  Id.  215 ;  -Jackson  v,  Stembeig,  1  Johns.  {N.  Y.),  Oa.  158 ;  Stnw  v.  Jones, 
9  N.  H.  B.'400;  Steams  v.  Qodfrey,  4  Shep.  (Me.),  B.  158. 

*  OrreU  v.  Maddox,  reported  in  App.  p.  1  to  liuan.  on  I^ect.  And  so  held  by  Lord 
Bedesdale  in  Saunders  v,  Anneaiey,  2  Scb.  &  Lefr.  B.  108. 
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Shns,  -wh&pe  it  iras  contended,  tiiat  an  abandonment  of  title  was  to  be 
preSQined,  inasmuch  as  there  was  no  proof  of  the  payment  of  rent, 
nor  of  any  aclmowledgment  of  tenancy  -within  twenty  years ;  the  court 
held,  there  was  a  material  distinction  between  IJie  presumption  of  pay- 
ment of  money  and  the  execution  of  a  release,  or  the  extinguishment 
of  a  right  to  rent.  And  that  such  release  and  extinguishment  could 
cftly  be  by  deed.  And  the  d^trihe  was  folly  recognized  by  the  court 
m  this  case,  that  when  the  relation  of  landlord  imd  tenant  'had  been 
onoe  established  under  a  secUed  lea^e^  the  mere  circumstance,  that  the 
kadlord  has  forborne  to  demand  rent,  wiQ  not  justij^  the  presumption, 
that  he  has  fbrfeited  his  right  to  it.^  The  right  of  a  tenant,  or  one 
claiming  under  him  to  set  up  an  adverse  possession,  it  was  held  in 
another  ease,  does  not  depend  upon  the  landlord's  right  to  receive 
rent^  but  upon  the  power  to  enter.  Accordingly,  the  decision  was, 
iliat  where  the  defendant  in  ejectment  set  up  an  adverse  possession  in 
one,  who,  as  was  shown,  entered  under  the  plaintiff's  ancestor,  by 
virtue  of  a  lease  for  years  reserving  an  annual  rent ;  it  was  held,  that 
the  lease  was  sufficient  to  repel  the  defence,  though  the  circumstances 
were  such  as  to  warrant  the  presumption  of  an  extinguishment  of  the 
entii^  rent  (shortly  after  the  term  commenced.^  It  has  been  held, 
moieover,  that  if  a  lease  contains  a  clause  of  rei'ydry  in  case  of  the 
non-psyment  of  the  rent  reserved,  and  there  has  be^n  no  payment  or 
reentry  for  twenty  years,  the  right  of  entry  is  still  preserved.^ 


1  Jackson  v.  DaTiB,  5  Cow.  (N.  Y.),  1S3. 

a  Failing  r,  Schenck,  8  Hill  (N.  Y.),  R.  344.— W.,  in  1786,  Imed  from  M.  and  A. 
for  ninety-nine  years,  renewable  forever,  a  lot  of  ground,  at  a  fixed  annual  rent,  and 
covenanted  in  the  lease  to  pay  the  rent.  He  entered  upon  the  land,  and  paid  the  rent 
until  1808.  The  lease  was  not  legally  acknowledged  or  recorded.  In  1 812,  M.  and  A. 
btonght  an  action  of  covenant  at  law  mgnnst  W.,  to  recover  the  rent  then  due,  and 
failed,  becavat  of  the  defective  execution  and  acknowledgment  of  the  lease.  W.,  and 
thosQ  claiming  jindczLhim,  remained  in  undistorbed  possession  of  the  property.  In  ISld, 
M.  and  A.  filed  theur  bill  in  chancery  against  W.,  to  compel  him  to  account  for  the 
rente  from  1803,  and  to  accept  a  new  lease  formally  executed.  W.  afterwoinU  died,  and 
the  suit  was  revived  against  his  executors.  Held,  that  the  complainants  were  entitied 
to  recover  the  rents,  with  interest,  and  that  neither  the  judgment  at  law,  nor  the  act  of 
UmiMUont,  could  afiect  their  cUim ;  but  that  the  executors  of  W.  were  not  bound  to  ac- 
cept a  new  lease.    Wflliams^s  Executors  v.  Annapolis,  6  H«  &  Johns.  (Md.),  R.  529. 

•  Doe  V,  Danvers,  7  East,  R.  299.  By  statute  of  3  &  4  Will.  IV.,  a  lessor  is  a  rever- 
sioner  agreeably  to  the  third  section ;  and  it  has  been  accordingly  held,  that,  by  a  dis- 
continuance of  the  receipt  of  the  rent  alone,  for  more  than  twenty  yeam,  he  is  not 
prevented  from  reoovtering  the  premises  at  any  time  within  twenty  years  from  the  deter- 
mination  of  the  lease.    Neither  does  the  discontinaanoe  of  the  isoeipt  of  the  rent  for 
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§  439.  On  fhe  principle,  that  a  tenant  shall  not  resist  ihe  recoveiy 
of  his  land  by  an  adverse  title  acquired  by  possession,  it  has  been 
held,  in  England,  that,  if  a  cottage  is  boiit  upon  a  manor,  by  Ihe 
lord's  permission  (or  any  acknowledgment  has  ever  been  made, 
though  it  were  a  hundred  years  since),  the  statute  of  limitations  w31 
not  run  against  the  lord.  In  such  a  case,  the  cottager  is  deemed  a 
tenant  at  will.^  Where,  also,  the  defendant  inclosed  a  smaU  piece  bf 
waste  land,  by  the  side  of  a  public  highway,  and  occupied  it  for  Ihirty 
years,  without  paymg  any  rent,  and,  at  the  expiration  of  that  time, 
the  owner  demanded  sixpence  rent,  which  was  paid  on  three  several 
occasions,  —  it  was  held,  that  this,  in  the  absence  of  other  evidence, 
was  conclusive  to  show,  that  the  occupation  of  tiie  defendant  began 
by  permission,  and  entitied  the  plaintiff  to  a  verdict.  The  payment 
of  the  rent  was  treated  by  the  court  as  conclusive  e^dence  tiiat  the 
former  occupation  by  the  defendant  was  a  permissive,  and  not  an  ad- 
verse occupation.^  By  tiie  statute  of  8  and  4  WiD.  lY.,  in  the  case 
of  a  tenancy  at  will,  the  liniitation  begins  at  the  termination  of  the 
tenancy,  and  the  tenancy  at  will  shall  be  deemed  to  have  determined 
at  the  expiration  of  one  year  after  the  commencement  of  such  ten- 
ancy.* 

§  440.  The  possession  of  a  defendant,  after  a  sale  under  an  ezecur 


more  thaa  twenty  years  amoant  to  a  forfeiture  of  the  lessor's  right  to  the  airears  of 
rent,  as  the  second  section  docs  not  apply  to  rent  on  a  demise ;  but  the  lessor  may  re- 
cover the  arrears  for  twenty  years,  or  for  six  years ;  for  the  former  if  ander  seal,  and  for 
the  latter  if  by  parol.  Dary,  dem.  v.  Oxenham,  7  Moes.  &  Welsh.  (Ex.),  B.  131 ; 
Grant  v,  Ellis,  9  id.  113.  And  see  Appendix,  p.  xvii.  and  p.  xxviL  It  is  a  settled  role 
of  the  common  law,  that,  where  a  right  of  reentry  is  claimed  on  the  gronnd  of  forfeiture 
for  non-payment  of  rent,  there  mast  be  proof  of  a  demand  of  the  precise  smn  dae,  at  a 
conTenient  time  before  the  sunset  on  the  day  wiien  the  rent  is  doe,  upon  the  land,  in 
the  most  notorious  place  of  it,  even  ihongh  there  be  no  person  on  the  land  to  pay.  1 
Saund.  B.  287  (note  16);  Connor  r.  Bradley,  1  How.  (U.  S.),  B.  211.  It  was  held, 
in  South  Carolina,  that,  after  a  trery  great  lapse  of  time,  and  an  omission  to  pay  rent,  a 
dissolution  of  the  relation  of  landloid  and  tenant  may  be  presumed.  Moore  v.  Turpin, 
1  Spear  (S.  C),  B.  32  (Court  of  Appeals). 

1  Bull.  N.  P.  104. 

3  Doe  V.  Wilkinson,  3  Bam.  &  Cress.  B.  135.  And  see  Fenner  v.  Duplock,  2  Bing. 
B.  10.  [In  Doe  v.  Bickett,  12  L.  J.,  k.  b.  236,  Q.  B.,  0.  c.  7  Jurist,  532,  the  following 
answer  mode  to  an  agent  of  the  landlord  by  the  tenant.  "  I  hare  no  property  in  W. 
but  what  I  hold  of  Lord  S.,  for  which  I  pay  £100  a  year,"  was  held  sufficient  evidence 
of  pi^rment  if  not  under  §  8,  of  3  and  4  Will.  IV.,  c.  27,  to  prevent  an  adrerse  right 
running  against  the  landlord.] 

*  See  comments  on  this  part  of  the  act,  Appendix,  p.  xxrii. 
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tioo,  is  not  deemed  adversey  for  he  becomes  quasi  a  tenant  at  will  to 
the  purchaser.^  The  repeated  acts  of  the  defendant^  recognizing  the 
plaintiff's  title  by  applications  to  purchase  from  him,  both  before  and 
after  he  entered  into  possession  of  the  premises,  afford  the  strongest 
reason  to  presume  that  the  de&ndant  was  in  possession  under  a 
lessor.^ 

< 

§  441.  A  mere  holding  over,  after  a  term  ended,  is  not  eyidence  of 
an  adverse  possession,  unless  the  tenant  show>  that,  since  the  expira- 
tion of  the  lease,  he  has  held  forcibly,  or  set  up  an  adverse  right.^ 
Thus,  in  the  case  of  the  manor  of  Beddington ;  the  lessors  of  the 
plaintiff,  who  were  lords  of  the  manor,  sought  to  recover  the  lands  as 
parcel  of  the  manor,  against  the  defendant,  who  was  rector  of  the 
parish,  and  claimed  them  as  parcel  of  the  rectorial  glebe.  The  lords 
of  the  manor  had  a  right  of  presentation  to  the  rectory,  and  were  also 
entitled  to  a  portion  of  the  tithes.  At  various  times  there  had  been 
a  mutual  exchange  of  lands,  and  tithes  between  the  lords  of  the 
laanor,  and  the  rector,  which  had  ^ven  rise  to  much  confusion  con- 
cerning their  respective  rights.  To  prove  possession  in  the  lessors  of 
the  plaintiff,  a  deed  was  produced,  dated  in  1703,  by  which  the  then 
lord  of  the  manor  demised  to  the  rector  the  lands  in  question  for  forty 
yeora,  resecving  a  certain  rent ;  and  the  rector  covenanted  with  tiie 
lessor,  that  he  and  his  heirs  should  have  the  tithes  of  oats  of  the  par- 
ish. The  rectors  continued  to  hold  the  possession  after  the  expira- 
tion of  the  lease,  but  withheld  the  rents  for  upwards  of  twenty  years ; 
the  lords  of  the  manor  continuing  to  take  the  tithe  of  oats.  The 
court  was  of  opinion,  that  possibly,  at  the  time  when  the  rent  was 
withheld,  it  was  agreed  between  the  then  rector  and  the  lord  of  the 
manor,  that  if  the  latter  were  permitted  to  receive  the  tithe  as  before, 
the  fcHiner  should  be  permitted  to  retain  the  land  demised  ;  and  there* 
fore,  that  the  possession  of  the  land  by  the  rector  was  not  adverse,  so 


1  Jackson  v.  Stembeig,  1  Johnfl.  (K.  Y.),  Ctaes,  153;  Bnssell  v.  Doty,  4  Cow.  (K. 
Y.),  B.  576;  and  see  Laogdon  v.  Potter,  3  Mass.  B.  12S.  Bat  in  McBaa  v.  Smith,  2 
Bay  (S.  C.)>  B.,  it  was  held,  that  possession  of  land  five  years,  onder  a  sale  from  defend- 
ant, who  has  judgment  against  him,  wiU  be  a  good  bar  against  a  judgment  creditor  or 
those  claiming  under  him,  who  has  lain  by  that  time  without  reviving  his  judgment,  or 
bringing  suit  against  such  possessor* 

3  Jackson  v.  Croy,  12  Johns.  (N.  Y.),  B.  430. 

*  Gwynn  v.  Jones,  2  Gill  &  Johns.  (Md.),  B.  173. 
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as  to  let  in  the  operation  of  the  statute  of  lindtationB.^  B.,  being  in 
possession  of  land  under  a  lease  for  thirty-one  years,  made  in  the  year 
1753j  continued  in  possession  till  1811.  No  rent  had  been  paid,  nor 
any  act  done  by  B.,  acknowledging  a  tenancy  after  the  expiration  of 
the  lease,  in  1784.  It  was  held,  that  after  the  expiration  of  the  lease, 
the  possession  of  B.  was  that  of  a  tenant  at  sufferance,  and  that  there 
was  no  adyerse  possession  by  B.  against  the  lessor  in  the  lease,  in 
those  cladmittg  under  him.  After  the  death  of  B.  in  1811,  the  de- 
fendants entered  into  possession  of  the  land,  and  contimxed  in  posses^ 
sion  without  any  act  of  acknowledgnent  of  a  tenancy,  till  the  bringing 
of  the  action  of  ejectment,  which  was  within  tweniy  years  from  the 
death  of  B.  This  possession,  also,  it  was  held,  was  no  bar  under  the 
statute  of  limitations.' 

§  442.  It  seems  to  be  also  settled,  that,  when  the  relation  of  land- 
lord and  tenant  is  once  established,  it  attaches  to  all  who  may  succeed 
the  tenant,  immediately,  or  remotely ;  and  that  a  succeeding  tenant  is 
as  much  disqualified  to  set  up  his  possesion  against  the  original  land- 
lord, as  the  first  tenant.^  And  a  holding  over  of  fi>iiy  years,  although 
the  original  t^iant  died  in  possession,  and  was  succeeded  therein  by 
his  son,  the  latter  of  whom  paid  no  rent,  was  adjudged  not  adverse 
to  the  true  owner .^  In  this  case,  the  tenant  originaMy  entered  under 
a  lease  commencing  in  1758,  and  which  expired  in  1761,  and  at  the 
expiration  of  the  lease,  there  was  no  entry  by  the  lessor,  nor  any 
acknowledgment  of  his  title.  The  action  was  commenced  in  1801 ; 
and  the  opinion  of  the  court  was  as  follows :  '^  When  a  person  enters 
under  another,  and  transfers  the  possession,  his  grantee  is  supposed 
to  hold  under  the  same  title.  Although  the  lea^e  be  exjnred,  he  will 
be  regarded  as  holding  by  consent  of  the  original  landlord,  and  as  his 


1  Bo6  V,  Fenan,  2  Bos.  &  Full.  B.  542. 

^  Ai.  &  Nap.  (Irish),  £xch.  R.  217.  At  the  expiration  of  his  tenn  a  tenant  for  years 
becomes,  bj  continuing  in  possession,  a  tenant  at  sufferance.  Wilde  v.  Cantillon,  1 
Johns.  (N.  T.),  Cas.  124 ;  Jackson  v:  Ka3rmond,  id.  86  (in  notis) ;  Lion  v;  Burtis,  2 
Wend.  (N.  Y.),  B.  166,  and  20  Johns.  (N.  Y.),  B.  491. 

'  Graham  v.  Moore,  4  Seiig.  &  Bawle  (Pcnn.),  B.  467;  Cooper  v.  Smith,  8  Watts 
(Penn.),  R.  536.  Purchaser  of  tenant's  right,  at  a  sheriff's  sale;  ossmnes  his  Telation 
with  all  its  legal  consequences.  Willison  v.  Watkins,  S  Peters  (U.  S.),  R;  43.  [And 
where  tenant  in  possession  di^,  adverse  possession,  as  against  his  tide,  does  not  com- 
mence till  the  appointment  of  an  administrator.    Miller  v.  Saris,  10  Geo.  331.] 

*  Brandter  v,  MaishaU,  I  Gaines  (N.  Y.),  B.  394. 
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tenant  at  inJl ;  unless  he  can  sho^,  that  since  the  expiration  of  it,  he 
has  acquired  a  new  title,  eitibier  from  or  paramount  to  that  of  the  party 
under  whom  possession  was  taken.  J.  Marshall,,  the  father,  it  is  ad- 
mitted, held  under  Fitch.  He  therefore  would  not,  under  this  rule, 
on  his  mere  possession,  be  pennitted  to  prevail  against  ihe  title  of  one 
acknowledged  by  himself.  The  presumption,  tiiat  he  continued  to 
hold  under  Fitch,  is  a  Treasonable  one,  nor  would  it  yfovk  any  hardship 
to  him,  as  it  would  not  preclude  him  from  showing  a  better  title,  wh^n 
he  had  continued,  in  so  long  after. the  lease  had  expired.  The  pos- 
session, therefore,  in  1774,  when  J.  Marshall  died,  must  be  consid- 
ered as  that  of  Fitch.  The  next  question  relates  to  the  proof  of  the 
present  defendant  holding  under  his  father.  The  testimony  was  su£S- 
dent  to  go  to  the  jury,  and  we  think  they  have  drawn  the.  proper  con- 
clusion." ^ 

§  443,  It  has  been  oonadered  that  a  conyeyance  of  the  demised 
premises  by  the  tona&t  does  not  operate  as  the  basis  of  aa  adverse 
possession,  so  as  to  bar  the  landlord  of  his  ejectment,  whether  the 
grantee  was  knowing  to  the  demise,  or  not.  For  the  sake  of  the  remr 
edy,  the  landlord  ma^  consider  the  grantee  as  a  disseisor,  thou^  the 
tenant  cannot  constitute  himself  so  in  spite,  of  his  landlord.^.  Thus, 
it  was  siud  by  Lord  Mansfield,  that  if  the  lessee  for  life^  or  years 
makes  a  feoffinent,  the  lessor  may  still  distrain  for  the  rent,  or  charge 
ihe  person  to  whom  it  is  pud  as  a  receiver,  or  bring  an>  ejecbuent, 
and  choose  whether  he  will  consider  himself  aa  disseised.^  This  rule 
is  to  be  applied,  however,  only  to  the  conventional  relation  of  land- 
lord and  tenant^  wh^re  rent  is  reserved,  or  a  return  required ;  and 
not  to  a  relation  aricdng  from  mere  operation  of  law,  as  where  one 
make»  a  grant,  and  by  the  omission  of  the  technical  words  '^  heirs," 
an  estate  for  life  only  passes.  In  such  a  case,  after  the  death  of  ten- 
ant for  life,  it  is  held,  that  an  adveirse  possession  may  commence.^ 

§  444.  Bat  although  it  is  well  settled  as  a  general  rule,  that  a  per- 
son is  estopped  to  deny  the  titie  of  his  landlord,  and  though  a  person 


1  See  also,  Jackson  v.  MiUor,  6  Cow.  (N*  Y.),  B.  751. 
«  Jackson  v.  Davis,  5  Cow.  (N.  Y.),  123. 

^  Atkynft  ex  dem.  Taylor  v.  Horde,  1  Buir.  B.  112.  .  And  see  Newman  v*  Batter^  S 
Watts  (Penn.),  B.  54. 
*  Jackson  v.  Harsan,  7  Cow.  (N.  Y.),  823. 
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once  a  tenant,  wH  prima  facie  be  deemed  to  contmue  in  that  charac- 
ter so  long  as  he  remains  in  the  occupation  of  the  land  demised ;  yet 
it  is  competent  for  such  person  to  show,  that  the  relation  has  been  dis- 
solved. And  upon  this  showing,  the  tenant  will  be  permitted  to  con- 
trovert the  title  under  which  he  formerly  held.  As  where  tenant  at 
will  remained,  after  the  death  of  the  landlord,  in  the  exclusive  and 
uninterrupted  possession  of  the  lands,  claiming  it  as  his  own  for  a 
period  of  fifty-seven  years ;  it  was  held,  that  the  jury  were  authorized 
to  presume  a  restoration  of  the  land  to  the  heirs  of  the  lessor,  and 
then  an  actual  ouster  of  them  immediately  after  the  death  of  the 
lessor,  thereby  dissolving  the  relation  which  at  first  subsisted.  And 
that  consequentiy  by  virtue  of  such  possession,  the  party  acquired  a 
perfect  titie.^  The .  Supreme  Court  of  the  United  States  liken  the 
relation  of  landlord  and  tenant  to  the  relation  of  mortgagor  and  mort- 
gagee, and  consider  that  there  is  no  more  pr(»)riety  in  refusing  a  les- 
see, who  has  openly  disavowed  the  titie  of  the  landlord,  the  protection 
of  the  statute,  than  there  is  any  other  fi:uudulent  trustee,  fi*om  the 
time  the  firaud  is  discovered.  There  is  no  rule  of  law  or  equity 
which  makes  it  a  matter  of  duty  to  reftise  to  do  it.^  All  the  cases, 
however,  show,  that  every  presumption  in  such  case  is  in  favor  of  pos- 
session in  subordination  to  the  titie  of  the  true  owner^  and  that  the 
adverse  possession  must  be  made  out,  not  by  any  inference,  but  by  a 
clear  and  positive  proof  of  a  claim  on  the  part  of  the  tenant,  and  of 
an  acquiescence  on  the  part  of  the  landlord,  who  is  knowing  to  the 
same.^ 

§  445.  If  the  tenant  has  attorned  to  a  third  person,  and  th»  land- 
lord has  assented  to  such  attornment,  and  thereby  disclaimed  any  titie 
in  himself,  the  tenant  firom  that  time  may  set  up  his  possession  as  ad- 
verse to  the  landlord.^  Thus,  in  a  case  which  involved  a  question  of 
titie  between  the  V.  S.  and  the  K.  patents,  in  the  State  of  New 
York,  the  plaintifi"  attempted  to  recover  on  the  ground  of  the  tenancy 


^  Camp  V,  Camp,  5  Conn.  R.  291.  And  see  Jackson  v.  Davis,  5  Cow.  (N.  Y.),  B. 
123;  Moore  v.  Turpin,  1  Spear  (S.  C),  R.  32  (Court  of  Appeals).  Duke  v.  Harper, 
6  Teig.  (Tenn.),  R.  280;  Phillip's  Lessee  v.  Robertson,  2  Tenn.  R.  399. 

'  Willison  V.  Watkins,  3  Peters  (U.  S.),  R.  43;  and  see  Blight's  Lessee  v,  Roches- 
ter, 7  Wheat.  (U.  S.),  R.  535. 

>  See  anie,  Ch.  XXXI.  i  384.  [Zellar  v.  Eckhart,  4  How.  (U.  S.),  289;  Rabe  v. 
Fjler,  10  S.  &  M.  (Miss.),  440 ;  R^  v.  Cook,  4  Gilm.  (111.),  336.] 

*  Jackson  v.  Davis,  6  Cow.  (N.  Y.),  R.  183. 
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of  tii6  defendant.  But  it  appeared,  that  the  defendant,  after  it  had 
been  decided,  ibat  his  lot  belonged'  to  the  K.  patent,  and  not  to  the 
V.  S.  patent,  under  which  he  originally  entered,  had  purchased  of 
the  K.  proprietors.  It  also  appeared,  that  the  lessors  of  the  plaintiff 
bad  declared,  that  he  had  ^ven  up  aD  claim  to  the  land,  and  that  he 
did  not  blame  the  defendant  for  having  purchased  under  the  K.  patent. 
The  conrti  held,  that,  under  these  circumstances,  the  lessor  of  the 
plaintiff  must  be  deemed  to  haye  been  privj  to,  and  to  have  assented 
to,  the  defendant's  attornment  to  the  proprietors  of  the  K.  patent ; 
and  that  the  plaintiff  could  not  recorer  on  the  ground  of  the  prior 
tenancy  of  the  defendant.^  The  intention,  says  Lord  Redesdale,  of 
the  act  of  limitations  being  to  quiet  the  possession  of  lands,  it  would 
be  curious  if  a  tenant  for  ninety-nine  years,  attorning  to  a  person  in- 
sisting he  was  entitled,  and  disavowing  the  tenure  to  the  knowledge 
of  his  former  landlord,  should  protect  the  tide  of  the  original  lessor, 
for  the  term  of  ninely-nine  years.  That  would,  he  thought,  be  too 
strong  to  hold,  on  the  ground  of  the  possession  being  in-  the  lessor, 
after  the  tenure  had  been  disavowed  to  the  knowledge  of  the  lessor.^ 
In  another  case :  —  "  When,"  says  the  Master  of  the  Rolls,  "  is  the 
right  to  recover  possession  of  land,  subject  to  a  lease,  to  be  consid- 
ered as  having  accrued  ?  Not  from  the  tame  when  any  person  deal- 
ing with  the  leases,  or  dealing  with  those  entitied  to  the  leases,  gets 
possession  and  claims  to  be  entitied  in  fee,  but  from  the  time  when 
the  person  claiming  under  a  lease  pays  renf  to  a  party  claiming 
wrongfully  in  reversion  immediately  expectant  on  such  lease;  for 
then  the  adverse  title  of  the  person  who  receives  the  rent,  under  such 
circumstances,  is  first  really  brought  into  operation  against  the  party 
who  claims,  on  the  expiration  of  the  lease."  ^ 

§  446.  But,  where  the  tenant  of  land  for  a  year  held  over,  and, 
after  the  expiration  of  his  term,  paid  rent  to  a  stranger,  and  refused 
to  quit  the  premises,  being  called  upon  by  the  agent  of  the  lessor  for 
that  purposey' — this  was  held  to-  be  no  disseisin  of  the  lessor,  not 
even  at  his  election,  nor  such  as  would  prevent  the  operation  of  a  deed 
from  the  lessor  to. a  third  person.^    Indeed^  unless  there  has  been  an 


1  Jackflon  o.  Welden,  8  Johns.  (N.  Y.),  B.  2S3. 
3  Hoveden  v,  Ld.  Annesle^,  2  Sch.  &  Lefr.  R.  629. 

•  Chadwick  v.  Broadwood,  8  Beav.  Ch.  H.  316  (Bolls  Court). 

*  Porter  V.  Hammond,  8  Greenl.  (Me.),  B.  188. 
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attornment  to  a  third  person,  by  the  landlord's  knowledge  and  aegtiih 
escence,  the  tenant  will  not  be  admitted  to  prove  a  parol  disclaimer 
merely,  on  the  part  of  the  landlord,  of  the  relation  subsisting  between 
them.  As,  where  the  defendant,  who,  it  was  shown,  entered  as  ten- 
ant, offered  to  prove  that  the  lessors  had  disclaimed  any  right  to  the 
premises,  the  court  said,  that  such  a  disclaimer  as  was  there  set  up 
could  be  of  no  validity,  and  that  such  evidence,  if  admissible,  would 
lead  to  fraud  and  perjury.^  And  the  doctrine  has  frequently  been 
reiterated,^  that  evidence  of  a  parol  disclaimer  of  title  to  real  prop- 


^  Jackson  v.  Van  Vosborgh,  7  Johns.  (N.  Y.),  R.  186 ;  Jackson  v.  Eisselbrack,  10 
id.  836. 

*  Brandt  v.  Liyermore,  10  Johns.  (N.  Y.)»  B.  358;  Jackson  v.  Carey,  16  id.  305 ; 
Jackson  v,  Davis,  5  Cow.  (N.  Y.),  R.  123.  The  rule,  that  the  tenant  cannot  resist  the 
title  of  his  landlord,  is  not  applicable,  it  seems,  in  Pennsylvania,  where  the  title  of  such 
landlord  is  a  Connecticut  title,  existing  in  violation  of  the  laws  of  Pennsylvania.  The 
tenant,  therefore,  alter  purchasing  a  Pennsylvania  title,  and  continuing  to  hqld  under  it, 
may  set  it  against  his  original  landlord,  who  claimed  under  a  Connecticut  title,  though, 
subsequently  to  such  purchase,  the  landlord  also  took  out  another  Pennsylvania  title. 
Satterlee  v,  Matthewson,  13  Serg.  &  Rawle  (Penn.),  R.  133.  The  following  provisions 
in  relation  to  the  doctrine  of  prescription  are  from  the  Civil  Code  of  Louisiana,  t.  28, 
ch.  4,  p.  701.  They  are  admirably  expressed,  and  correspond  pretty  nearly  to  ^e  rules 
laid  down  as  the  common  law :  — 

"  Abt.  3476.  Those  who  possess  for  others,  and  not  in  theu:  own  name,  cannot  pre- 
scribe, whatever  may  be  the  time  of  their  possession.  Thus,  farmers,  depositaries,  usu- 
fructuaries, and  aU  tiiose  generally  who  hold  by  a  precarious  tenure,  and  in  the  name  of 
the  proprietor,  cannot  prescribe  on  the  thing  thus  held. 

"Abt.  3477.  The  heirs  of  the  persons  holding  under  the  persons  mentioned  in  the 
preceding  article  cannot  prescribe,  any  more  than  those  from  whom  they  held  such 
things. 

"  Abt.  3478.  Notwithstanding  what  is  said  in  the  two  preceding  articles,  precarious 
possessors  and  their  heirs  may  prescribe,  when  the  cause  of  their  possession  is  changed 
by  the  act  of  a  third  person ;  as  if  a  farmer,  for  example,  'acqtiires  from  another  Uie 
estate  which  he  rented;  for,  if  he  refuse  afterwards  to  pay  the  rent, ^ if  he  declare  to 
the  lessor  that  he  will  no  longer  hold  the  estate  under  him,  but  that  he  chooses  to  enjoy 
it  as  his  own, — this  will  be  a  change  of  possession  by  an  external  act,  which  shall 
suffice  to  give  a  beginning  to  the  prescription. 

"  Abt.  3479.  Those  to  whom  tenants,  depositaries,  and  such  other  persons  having 
only  a  precarious  possession,  have  conveyed  the  same  by  a  title  capable  of  transferring 
property,  may  prescribe  for  the  same. 

"  Abt.  3480.  One  cannot  prescribe  against  his  own  title,  in  this  sense,  that  he  cannot 
change,  by  his  own  act,  the  nature  and  the  origin  of  his  possession.  Thus,  he  whose 
possession  is  founded  on  a  contract  of  lease,  which  is  adduced,  is  considered  as  always 
possessing  by  the  same  tide,  and  cannot  prescribe  by  any  length  of  time. 

"  Abt.  3481.  The  rule  contained  in  the  preceding  articles  is  to  be  understood  in  this 
sense,  that  a  man  cannot  prescribe  against  an  essential  part  of  the  contract.  Thus,  the 
creditor  of  an  annuity  cannot  prescribe  against  the  right  of  redemption ;  but  one  may 
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erty  is  inadimsfidbley  on  the  ground  of  being  in  direct  hostility  to  the 
principle  of  the  statute  of  frauds. 


prescribe  beyond  his  title.  So  also  a  person,  who  has  a  title  for  oi^e  half  an  estate,  may 
prescribe  for  the  other  half;  for  it  may  be  that  a  new  title  has  tnlnsferred  the  property 
to  him,  or  that  ho  has  acquired  it  without  title  by  thirty  years  possession." 
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CHAPTER    XXXIV. 


MORTGAGOB  AND   MOBTGAGEB. 


§  447.  The  principle  that  a  tenant  cannot  dispute  the  title  of  his 
landlord,  either  by  setting  up  a  title  in  himself  or  a  third  person,  dur- 
ing die  existence  of  the  lease  or  tenancy,  it  has  been  considered, 
appUes'  to  mortgagor  and  mortgagee.^  Upon  the  execution  of  the 
conveyance  by  which  a  mortgage  is  created,  the  legal  fireehold  and 
inheritance,  or  the  legal  estate  for  the  term  of  years  created  by  the 
mortgage,  is  construed  to  be  immediately  vested  in  the  mortgagee. 
As,  however,  the  actual  occupation  and  possession  of  the  lands  is  not 
always  given  to  the  mortgagee,  but  on  the  contraiy  a  clause  is  some- 
times inserted  in  the  mortgage,  that  until  default  is  made  in  payment 
of  the  mortgage  money,  or  of  the  interest,  the  mortgagor  shall  retain 
the  possession  and  receive  the  rents ;  he  becomes  in  many  respects 
tenant  at  will  to  the  mortgagee.^  And  it  is  said,  that  where  there  is 
a  proviso  that  the  mortgagor  shall  continue  in  possession  for  the  num- 
ber of  years  given  for  tiie  repayment  of  the  mortgage  money,  he  will 
then  be  tenant  for  yeara.^ 

§  448.  The  doctrine  that  the  mortgagor  is  tenant  at  will  to  tiie 
mortgagee,  has,  however,  been  frequenfly  discussed,  and  it  is  veiy 
clear,  that  although  some  of  the  qualities  of  a  tenancy  at  will  subsist 
between  a  mortgagor  and  mortgagee,  yet  in  others  they  differ.*  A 
mortgagor,  said  Lord  Mansfield,  is  not  properly  a  tenant  at  will  to  the 


1  Wflliflon  17.  Watkins,  3  Peters  (XT.  S.),  B.  43. 

^  2  Cniise,  107.    Newman  v.  Chapman,  2  Band.  (Ya.),  B.  93. 

'  Powsely  V.  Blackmon,  Cro.  Jac.  659. 

•  Birch  V.  Wright,  3  T.  B.  379 ;  Jackson  v.  Green,  4  Johns.  (N.  T.),  B.  186 ;  Jack- 
son V.  Fuller,  id.  214;  Simpson  v,  Ammons,  1  Binn.  (Penn.),  B.  176;  Wharf  v.  How- 
ell, 5  id.  504 ;  Bockwell  v.  Bradley,  2  Conn.  B.  1 ;  Wakeman  v.  Barnes,  id.  455 ;  Ellis 
r.  Paige,  1  Pick.  (Mass.),  B.  48 ;  Wilder  r.  Honghton,  id.  89;  Cholmondeley  v.  Clin- 
toni  2  MerriTale,  172. 
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mortgagee,  for  he  is  not  to  pay  him  rent.  He  is  only  qiuodam  modo, 
Nothing,  said  his  lordship,  is  more  apt  to  confound  than  a  simile. 
When  the  court,  or  counsel  call  a  mortgagor  a  tenant  at  will,  it  is 
barely  a  comparison.  He  is  like  a  tenant  at  will.  The  mortgagor 
receives  the  rent  by  a  tacit  agreement  with  the  mortgagee,  but  the 
mortgagee  may  put  an  end  to  this  agreement  when  he  pleases.^ 

§  449.  But  however  wanting  in  exact  resemblance  may  be  the  rela- 
tion of  a  mortgagor  to  the  relation  of  a  teni^nt  at  will,  all  the  authori- 
ties have  concurred  in  the  opinion,  that  the  possession  of  the  mort- 
gagor is  not  hostile,  or  adverse  to  the  mortgagee.  Thus  it  was  laid 
down  by  Mr.  Gh.  J.  Parsons,  that  if  the  mortgagor  remains  in  posses- 
sion, it  is  not  a  disseisin  of  the  mortgagee,  who  may  convey  the  lands 
mortgaged  to«a  third  person,  who  shall  thereupon  be  seised  of  the 
legal  estate  in  the  lands,  subject  to  the  conditions  in  the  mortgage.^ 
By  Sewall,  Oh.  J.,  it  was  held,  that  the  constructive  possesion  of  the 
mortgagee  is  important  to  the  security  of  his  titie.  It  has,  therefore, 
he  said,  been  long  settled,  by  decisions  of  the  highest  authority,  that 
the  possession  of  the  mortgagor  is  tiie  possession  of  the  mortgagee, 
and  that  the  mortgagor  could  make  no  lease,  or  contract  respecting 
the  mortgaged  premises,  effectually  to  bind  the  mortgagee,  or  preju- 
dicial to  his  title.'  Mr.  J.  Livingston  also,  held,  that  tiie  mortgagor 
occupies  by  the  mortgagee's  consent,  and  by  a  perfect  understanding 
between  them,  uses  the  premises  as  his  own.^ 

§  450.  In  relation  to  the  point  in  question  there  is  also  the  follow- 


1  Mobs  v.  Gallimore,  Dong.  B.  275 ;  1  T.  B.  384. 

'  GonM  V.  Newman,  6  Mass.  B.  S39. 

'  Perkins  0.  Pitts,  11  Mass.  B.  135;  [Benson  v.  Stewart,  30  Miss.  (I  George),  49; 
^lartin  r.  Jackson,  27  Penn.  St  504].  Neither  can  the  assignee  of  a  mortgagor  hold 
possession  adverse  to  the  mortgagee,  unless  the  assignee  has  taken  a  conveyance  without 
notice.  Newman  v.  Chapman,  2  Band.  (Va.),  B.  93.  But  where  a  bonAJide  purchaser 
from  a  mortgagor  entered  without  notice  of  the  mortgage  (which  was  not  registered  till 
after  the  commencement  of  the  ejectment  suit),  and  he,  and  those  claiming  under  him, 
had  been  in  the  continued  possession  of  the  premises  under  such  color  of  title  for  more 
than  the  time  limited  by  the  statnte,  it  was  held  a  sufficient  adverse  possession  to  bar  the 
mortgagee,  or  any  claiming  under  him.  Baker  v.  Evans,  2  N.  C.  Law  B.  93.  [And 
the  possession,  though  under  an  absolute  deed,  if  intended  as  a  mortgage,  is  not  ad- 
yerse.    Baboock  v.  Wyman,  19  How.  (U.  S.),  289.] 

*  Jackson  v.  Longfahead,  2  Johns.  (N.  Y.),  B.  75.  Yid.  also,  2  Cruise,  108 ;  Keech 
r.  Hall,  Doug.  B.  21 ;  M'Eetcher  v.  Hall,  18  Johns.  (N.  Y.),  B.  289 ;  [Boyd  v.  Beck, 
29  Ala.  703]. 
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ing  authority :  In  November,  1769,  Alexander  Wylly,  then  resi&ig 
in  the  State  of  Georgia,  executed  his  bond  to  Greenwood  &  iBSggin- 
son,  merchants  of  London,  for  ike  sum  of  iS  2,108  conditioned  to  pay 
<j£l,054  on,  or  before  the  1st  of  January,  1778  ;  and  also  executed  a 
deed  of  mortgage  (which  was  admitted  to  record  in  the  secretary's 
office),  to  secure  the  payment  of  the  bond.  Alexainler  Wylly  took 
piart  with  the  British  in  the  war  of  the  Beyolution,  in  consequence  of 
which  his  estate  was  confiscated,  and  commisBioners  were  appointed  to 
take  possession  of  it  and  to  sell  it.  •  In  1784,  the  mortgaged  premises 
were  sold  and  conveyed  by  the  oommissdoners  to  certm  persons  in 
Savannah,  who  sold  and  conveyed  them  to  James  Houston,  who  re- 
tained peaceable  possession  of  them  until  his  death.  In  1796,  these 
lands  were  sold  under  execution  by  the  marshal  to  satisfy  a  judgment 
obtained  against  the  executor  of  Houston,  and  the  pi:i^a8er  at  the 
sale  had  notice  of  the  mortgaged  deed  to  Greenwood  &;  Higginson. 
It  was  held  by  Gh.  J.  Marshall,  that  the  estate  of  &e  mortgagor  only, 
was  confiscated,  not  that  of  the  mortgagee.  And  that  the  possessicm 
of  the  mortgagor  was  not  adverse,  and  consequently  the  statute  of 
limitations  did  not  apply.^ 

§  451.  In  a  case  where  premises  were  mortgaged  in  fee,  with  a 
proviso  for  conveyance,  if  the  principal  was  not  paid  en  a  ^ven  day, 
and  in  the  mean  time,  that  the  mortgagor  should  continue  in  posses- 
sion ;  upon  special  verdict  it  was  found,  that  the  principal  was  not 
paid  on  the  ^ven  day,  but  that  the  mortgagor  continued  in  posses- 
sion. There  was  no  finding  1^  the  jury  either  that  interest  had,  or 
had  not  been  paid  by  the  mortgagor.  Under  these  circumstances,  it 
was  held  by  the  Court  of  King's  Bench,  that  the  occupation  was  by 
permission  of  the  mortgagee ;  and  consequently,  that  al&ough  more 
than  twenty  years  had  elapsed  since  default  in  the  payment  of  the 
money,  still  ike  mortgagee  was  not  barred  by  the  statute  of  Umita- 
tions.  It  was  also  held  by  the  court,  that  an  entry  by  the  mortgagee 
was  not  necessary  to  avoid  a  fine  levied  by  the  mortgagor.  Abbott, 
Gh.  J.^  observed,  f^  upon  the  finding,  I  am  of  opinion,  that  tiiis  must 
be  considered  as  an  occupation  by  the  permission  of  the  mortgagee ; 
and  if  so,  there  was  no  adverse  possession,  and  the  statute  of  Ihnita- 


^  Higginson  v.  Mien,  4  Cranch  (U.  S.)>  B.  416.    See  also  the  opini<m  of  Mr.  Ch.  J. 
Tilghman  in  Galloway  v.  Ogle,  2  JBinn.  (Penn.).  B.  468. 
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&ms  does  not  apply.  The  payment  of  interest  wovild  haye  been  con*- 
elusive  evidence  of  a  oontiixuing  tenancy.  .  That  fact  is  not  found  by 
tiie  jury ;  but  that  is  not  the  only  ground  upon  which  the  court  can 
proceed.  If  there  were  any  circumstanceft  from  which  the  jury  soight 
have  presumed,  that  the  premises  were  not  occupied  by  ihe  permis- 
sion of  the  mortgagee,  they  ought  to  ha^e  found  tiiat  fact.  Heret, 
however,  is  nothing  to  justify  us  in  presuming  that  this  occupation 
was  not  by  the  permission  of  the  mortgagee.  The  judgment  must 
therefore  be  for  the  plaintiff.''  Mr.  Justice  Bailey  also  observed,  that 
the  statute  of  limitations  could  not  attach,  unless  it  be  shown,  that 
the  mortgagor  held  in  opposition  to  the  will  of  the  mortgagee.^ 

§  452.  It  has  been  observed,  that  a  mortgagor  is  sometimes  re- 
garded as  a  tenant  at  will,  and  sometimes  as  a  tenant  for  years,  ac^ 
cording  to  the  terms  of  the  agreement.  The  foDowing  propositions 
respecting  Ihe  relation  of  the  parties  to  a  mortgage,  during  a  posses- 
sion and  perception  of  the  profits  by  the  mortgagor,  will  be  found  in 
Goote's  valuable  treatise  on  the  law  of  mortgage.^  First.  That. if  in' 
the  mortgage  deed,  there  is  a  proviso,  for  the  enjoyment  of  the  land 
by  the  mortgagor  and  his  heir,  until  default  of  payment,  &;c.,  and  the 
mortgagor  is  in  actual  possession,  he  may,  under  the  agreement,  be 
regarded  as  tenant  for  years  to  the  mortgagee,  during  the  continu- 
ance of  the  agreement ;  ^  and  on  his  death,  during  the  agreement,  his 
%d  interest  may  be  considered  aa  devolving  on  his  executors,  who, 
during  the  remainder  of  the  agreement,  may  be  regarded  as  trustees 
for  tiie  heir  of  the  mortgagor;  Secondlx.  If  in  the  case  of  such 
agreement  the  money  is  not  paid  at  the  anointed  time,  and  the  mort- 
gagor continues  in  possession  after  the  determination  of  the  agree- 
ment, without  any  fr^sh  agreement  between  the  parties,  he  is,  until 
payment  of  interest,  or  other  recognition  of  tenancy,  tenant  by  suffer-, 
ance,  for  he  came  in  byri^tfiil  title,  although  he  holds  over  wrong-' 
fully.  Thirdly.  If  the  mortgage  deed  contains  no  such  agreement^ 
and  tiie  mortgagor  remains  the  actual  occupant  by  consent  of  mort- 
gagee, he  is  strictiy  tenant  at  will.^    Fourthly.  If  in  the  latter  in- 


1  Doe  V.  Sortees,  5  Barn.  &  Aid.  B.  687.    And  see  Dnj  r.  Marshall,  Bice  (S.  C.)^ 
Bq.  B.  373. 

*  See  also,  Metcalf  s  Dig.  285,  and  Partridge  v.  Beeie,  5  Bam.  ft  Aid.  B.  604,  and 
the  reporter**  note  t<^ihat  ciuie% 

'  Powsely  V.  BUickman,  Cro.  Jac.  659. 

*  Keech  p.  Hall,  Dong.  B.  22. 
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stance,  the  mortgage  is  transferred  to  another,  wi&oat  the  coneiuv 
rence  of  the  mortgagee,^  the  tenancy  at  will  is  cletermined,  and  the 
mortgagor  becomes  tenani  by  sufierance  to  the  assignee,  nnlal  pay* 
ment  of  interest,  or  other  recognition  of  tenancy ;  and  in  all  cases,  in 
which  he  can  be  considered  tenant  at  will,  the  death,  either  of  him*- 
self,  or  of  the  mortgagee,  must  determine  the  tenancy.  If  it  is  de- 
termined by  the  death  of  the  latter,  the  mortgagor  will  be  tenant  by 
sufferance  to  the  representative  of  the  ^mortgagee,  until  paym^it  of 
interest,  or  other  recognition  of  tenancy,  and  afterwards  tenant  at 
will.  If  it  be  determined  by  the  death  of  the  mortgagor,  and  his 
heir,  or  devisee  enter  and  hold  without  any  recognition  of  the  mort- 
gagee's title,  by  payment  of  interest,  or  other  act,  an  adverse  posses- 
fflon  may  be  considered  to  take  place.^  Fifthly.  In  every  lease  in 
which  a  tenancy  by  sufferance  exists  between  tiie  parties,  and  even 
where  an  adverse  possession  commences,  as  by  the  entiy  of  the  heir, 
or  devisee  of  the  mortgagor,  without  the  consent  of  the  mortgagee^ 
Hie  payment  of  interest  is  a  recognition  of  the  titie  of  the  mortgagee, 
and  evidence  of  an  agreement,  that  the  mortgagor,  or  person  deriving 
title  from  him  shall  hold  at  will,  and  a  strict  tenancy  at  will  com- 
mences.^ Sixthly.  If  the  land  is  in  the  occupation  of  tenants,  and 
the  mortgagor  is  permitted  to  receive  the  rents,  he  has  been  consid- 
ered a  receiver  for  the  mortgagee,  but,  as  it  seems,  without  liability 
to  account.* 

• 
§  453.  Notwithstanding  the  well-settied  general  principle,  that  no 
length  of  mortgagor's  possession  will  bar  the  mortgagee,  yet  there  are 
authorities  of  great  weigh  And  respectability,  which  put  mortgages  on 
the  same  footing  as  bonds ;  that  is,  they  are  presumed  to  be  satisfied 
at  the  end  of  twenty  years,  if  the  mortgagor  has  held  possession  dur- 
ing the  time,  and  has  paid  no  interest,  nor  otherwise  recogmzed  the 
claim  of  the  mortgagee.  Lord  Thurlow,  for  instance,  has  saad,  that 
he  had  always  imderstood,  when  it  was  clear  no  interest  had  been 
paid,  for  twenty  years,  a  presumption  arose,  that  the  principal  had 


1  Smartle  v.  WiUiams,  3  Lev.  R.  387,  and  1  Salk.  245 ;  Thunder  v.  Belcher,  3  East, 
R.  449. 
^  Per  Holt,  in  Smartle  v.  Williams,  above  cited. 

*  HoUand  t7.  flatton,  Cardi.  R.  414. 

*  MosB  V.  Gallanore,  Doog,  R.  283 ;  Ex  parte  Wilson,  2  Vet.  ^  Bea.  252 ;  Qns ley 
V.  Addersley,  1  Swanat  R.  573. 
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been  disoharged.^  Id  a  much  more  modem  case  in  the  Com*t  of 
CShancery  in-  En^aud,  when  Uie  same  point  was  a^tated,  though  a 
deoisian  of  it  was  not  necessary,  Sir  G^iomafi  Plummer,  Master  of  the 
Bolls,  thus  expresses  his  news  in  relation  to  it :  ^'  I  cannot  accede  to 
the  doctrine,  &at  no  length  of  time  will  operate  against  a  mc^rtgagee 
who  has  been  out  of  possession  without  claim  or  acknowledgment. 
The  argument  of  ihere  being  a  tenancy  at  will  arises  from  a  mere 
fiction ;  for  there  is  no  actual  tenancy,  no  demise,  either  express  or 
implied.  A  mortgagor  has  not  even  the  rights  of  a  tenant  at  will ;  he 
may  be  turned  out  of  possession  without  notice,^  and  is  not  entitled  to 
the  emblements.  It  is  oidy  qiu>clam  modo  a  tenancy  at  will,  as  Lord 
Mansfield  says,  in  one  of  ^e  cases.  We  cannot  push  it  to  that  ex- 
tent, reasoning  on  the  supposed  relation  of  landlord  and  tenant,  which 
is  not  founded  in  fact.  The  relation  of  mortgager  and  mortgagee  is 
peculiar ;  in  a  Court  of  Equity  the  fcwmer  is  considered  as  owner ; 
and  that  is  the  nature  of  tiie  contract  between  them ;  the  tacit  agree- 
ment is,  that  he  is  to  be  the  owner  if  he  pays.  Then,  what  isito  be 
tiie  efiect  of  one  person's  continuing  for  twenty  years  In  possession  of 
the  estate  of  another,  who  does  notiiing  to  make  good  his  title,  and  to 
keep  aliye  the  relation  of  mortgagor  and  mortgagee  ?  The  difficulty 
I  feel  is,  that  if  twenty  years'  possession,  without  claim  on  the  part 
of  the  mortgagee,  will  not  operate  as  a  defence  against  him,  I  do 
not  see  how  any  period  of  time,  however  long,  can  bar  him.  If  the 
fiction  of  a  tenancy  at  wiU  is  an  answer  to  the  objection  after  twenty 
years,  why  will  not  it  be  an  answer  after  any  other  time  ?  There 
would  be  no  possibility  of  stopping.  With  respect  to  the  mortgagor, 
it  is  clear,  that  his  equity  is  shut  out  by  the  mortgagee  being  in  pes- 


^  Trash  v.  White,  3  Bro.  C.  C.  291.  This  opinion  of  Lord  Thnrlow  is,  however, 
oontmry  to  the  opinion  before  expressed  in  the  Court  of  Chancery  in  Leman  v.  Newn- 
ham,  1  Ves.  51,  and  Toplis  v.  Baker,  2  Cox,  118.  But  in  neither  of  these  cases  was 
the  point  in  question  necessary  to  be  determined.  The  possession  will  not  be  adrorse 
to  the  mortgagee  within  the  meaning  of  sec.  15  of  3  and  4  WUl.  lY.  ch.  27.  Where 
the  land  has  been  in  possession  of  a  prior  encumbrance,  or  of  a  receiver  appointed  in  a 
suit  by  the  mort^^agee  against  the  mortgagor,  though  at  the  time,  under  an  unregistered 
instrument  subsequent  to  the  mortgagee,  he  was  only  tenant  for  life.  See  Appendix, 
pp.  xxi.  and  xxvii.  Wriscon  o.  Vise,  2  Con.  &  Law  (Irish),  Ch.  B.  138.  And  as  to 
adverse  possession  in  respect  to  mortgagor  and  mortgagee,  under  the  stat.  of  3  and  4 
Will.  IV.,  Appendix,  as  above. 

*  In  Jackson.  V.  Wilsley,  the  Supreme  Court  of  New  ToHl  were  inelined  to  think  that 
a  tenant  at  wiU  is  entitled  to  notice  to  qnit,  though  it  seems  to  have  been  previously 
held  in  that  State,  that  he  is  not    9  Johns.  (N.  Y.),  B.  8S7. 
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sessi<m  for  twenty  jeara  without  acknowleclgiBeiit ;  then  why  should 
this  not  be  reciprocal  ?  Why  shotild  it  be  necessary  for  Hie  relation 
to  be  kept  alive  in  the  one  case,  and  not  in  the  ol^er  ?  For  these 
reasons,  tiiongh  I  do  not  give  a  positive  opinkm,  I  cannot  agree  to  ilie 
doctrine  intimaibed  in  ilie  cases  alluded  to."  ^ 

§  454.  The  above  reasoning  certainly  seems  to  be  founded  in.  just 
principles  ;  and  it  also  appears,  that  courts  of  the  hi|^est  authority, 
in  this  country,  have  been  governed  by  a  similar  course  of  reasoning. 
In  a  case  in  the  Supreme  Court  of  the  State  of  New  York,  a  mort* 
gage  was  given,  in  April,  1775,  to  J.  M.,  who  was  afterwards  at- 
tainted of  adhering  to  the  enemy,  and  an  ejectment  was  brought  on 
the  mortgage  in  the  name  of  the  people.  On  the  trial,  one  ground 
of  defence  was,  possesion  for  twenty  years,  under  a  claim  of  ri^t 
and  presumption  of  payment.  The  chief  justice  told  the  jury,  ti^ 
though  the  people  were  vested  with  the  rights  of  the  mortgagee,  the 
jury  l\ad  a  right  to  presume  payment  from  the  lapse  of  time.  On  a 
motion  for  a  new  trial,  the  Supreme  Court  observed,  that  there  was 
no  sufficient  evidence  to  rebut  the  presumption  of  payment  arising 
from  the  lapse  of  time,  as  here  was  no  entry  by  the  mortgagee,  or 
those  under  him,  nor  demand,  nor  interest  paid  for  twenty  years. 
The  jury,  they  held,  were  warranted  to  presume  an  extinguishment  of 
the  mortgage.^  And  it  was  subsequently  held,  by  Chancellor  Kent, 
to  be  a  point  which  was  settled  beyond  dispute,  tliat  a  mortgage  is  no 
evidence  of  a  subsisting  title,  if  the  mortgagee  never  entered,  and 
there  has  been  no  interest  paid  for  twenty  years.^  So,  in  the  Su- 
preme Court  of  the  United  States,  in  the  year  1824,  it  was  held,  by 
Mr.  Justice  Washington,  who  gave  the  opinion  of  the  court,  ^^  that 
where  the  mortgagor  has  been  permitted  to  retain  possession,  the 
mortgage  will,  after  a  length  of  time,  be  presumed  to  have  been  dis- 
charged, by  payment  of  the  money,  or  a  release;  unless  circum- 
stances can  be  shown,  sufficiently  strong  to  repel  the  presumption,  as 
payment  of  interest,  a  promise  to  pay,  an  acknowledgment  by  the 
mortgagor  that  the  mortgage  is  still  existing,  and  the  like.''  ^ 

*■ 

^  Chii0tophen  v.  Sparke,  2  Jac.  &  W.  SS4,  aad  iee  abo,  Cholmoiideley  v.  CUntoB, 
id.  179 ;  [Palmer  v.  Eyre,  6  Eng.  L.  &  £q.  355]. 

3  Jackson  v.  Wood,  12  Johns.  (N.  Y.),  R.  242. 

>  Giles  V,  Banmore,  5  Johns.  (K.  Y.),  B.  545;  and  see  Waterman  v.  HaikmB,  id. 
283 ;  Jackson  v.  Myers,  3  id.  333. 

*  Hughes  v..  Edwards,  9  Wheat.  (U.  S.),  R.  497.    A  moitgagor,  remainii^  in  pos- 
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§  455.  The  aboire  authorities  (and  it  seems  irith  great  propriety)  y. 
are  in  &yor  of  reducing  the  case  of  debts  secured  by  mortgage  to  the 
condition  of  other  stale  and  long-nej^ted  demands^  and  they  thus 
tend  to  preserve  the  hamumy  and  conststoacy  of  the  law  in  relatkyn 
to  the  effect  which  is  produced  by  lapse  of  time.  And  while  they  do 
not  deny,  that  the  relation  of  tenant  at  will  subsists  for  some  pur- 
poses, between  a  mortgagor  in  possession  and  the  mortgagee,  yet  tiiey 
do  not  allow  it  to  include  aD  the  incidents  of  that  relation.  As  Sir 
Thomas  Plummer  observed,  ^^  the  tenancy  at  will  arises  from  a  mere 
fiction."  And  no  one  can  read  the  above  argument  of  this  learned 
judge,  without  being  convinced,  that  there  is  no  more  reason  for  barring 
the  mortgagor  of  his  right  of  redemption,  by  analogy  to  the  statute, 
than  there  is  for  &voring  a  presumption,  that  a  mortgage  debt  has 
been  paid,  if  the  mortgagor  has  for  twenty  years  been  in  quiet 
possession,  and  has  at  no  time  recognized  any  interest  in  the  mort- 
gagee.i 

§  456.  It  has  been  stated,  that,  upon  the  execution  of  a  mortgage 
deed,  the  mortgagee  becomes  seised  of  the  legal  estate,  and  may 
enter  into  possession,  unless  prevented  by  the  express  terms  of  the 
contract.  But  in  equity,  the  lands  mortgaged  are  considered  as  a 
pledge  only  in  his  hands,  for  securing  the  repayment  of  the  money 
borrowed.  And  as  long  as  the  right  of  redemption  exists,  the  mort- 
gagee is  considered  merely  as  a  trustee  for  the  mortgagor ;  so  that 
none  of  his  charges  or  encumbrances  attach  on  the  estate.  The  right 
of  redemption  in  equity,  like  the  right  of  entry  at  law,  may  be  effect- 


session  after  the  mortgage  is  forfeited,  an4  selling  to  another  who  has  no  notice,  and 
who,  together  with  his  alienees,  continues  in  possession  for  the  time  prescribed  bj  the . 
statute,  amounts  to  a  title  in  North  Carolina.  Baker  v,  Eyans,  2  Car.  L.  R.  614 ; 
[Bacon  v.  Mclntiro,  8  Met.  (ICass.),  87 ;  Martin  v.  Bowker,  19  Vt.  526 ;  McDonald  v. 
Sims,  3  Kelly  (Ga.),  850;  Field  v,  Wflson,  6  B.  Mon.  (Ky,)i  479;  Newcomb  v.  St 
Peters  Ch.  2  Sandf.  (N.  Y.),  Ch.  636]. 

^  To  repel  the  presumption  of  satisfiiotion,  it  seems  that  aaj  circumstances  erincSng 
the  improbability  of  a  discharge  will  be  snfSdent  Thus  Sir  W.  F6rtescne  considered 
the  presumption  of  payment  to  be  sufficiently  answered,  by  showing  that  the  mortgage 
debt  belonged  to  the  mother  of  the  owner  of  the  estate  encumbered,  and  that  she  had 
not  permitted  the  title  deeds  to  be  delivered  to  him.  Her  intention,  he  aigued,  was 
therefore  manifested,  "  not  to  demand  payment  during  her  son's  lifbtfane ;  and  yet  not 
to  part  with  her  whole  right,  but  to  keep  it  in  her  own  power."  Leman  v.  Newnham, 
1  Yes.  51 ;  and  see  Trash  v.  White,  3  Bro.  C.  p.  289 ;  Meade  v.  Bandon,  2  Dow.  268 ; 
Elmendotf  v.  Taylor,  10  Wheat.  (U*  S.),  B.  152. 
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ually  barred  by  a  possession  of  twenty  years.  And  it  is  a  well-set- 
tled rule,  that  if  the  mortgagee  is  in  possession  for  twenty  years,  ihe 
mortgagor  cannot  redeem,  unless  he  can  bring  himself  within  tbe  pro- 
viso hereafter  to  be  considered,  which  saves  the  rights-  of  in£uits, 
feme  coverts,  &;e.^  To  this  general  rule  there  are,  however,  the  fol- 
lowing exceptions,  which  next  require  attention.  • 

§  457.  Where  an  aeeount  has  been  eetUed.  As  the  difficulty  of 
accounting  is  the  principal  reason,  that  courts  of  equity  will  not  allow 
a  mortgage  to  be  redeemed,  after  tiie  mortgagee  has  been  twenty 
years  in  possession ;  when  tiiat  objection  is  removed,  by  an  account 
having  been  settied,  within  twenty  years,  the  right  of  redemption  will 
be  thereby  preserved.  Thus,  in  a  bill  to  redeem  a  mortgage,  in 
1642 :  The  mortgagee,  it  appeared,  entered  in  1650.  There  were 
three  descents  on  the  defendant's  part,  and  four  on  the  part  of  the 
plaintiff;  yet  the  length  of  time  being  answered,  for  the  greatest  part, 
by  infancy  or  coverture,  and  forasmuch,  as,  in  1686,  a  bill  was 
brought  by  the  mortgagor  to  foreclose,  and  an  account  then  made  up 
by  the  mortgagee,  the  court  decreed  a  redemption,  and  an  account, 
firom  the  foot  of  account,  in  1686.^  So  a  mortgage,  after  forty  years' 
possesion  in  the  mortgagee,  was  held  to  be  redeemable,  upon  the  foot 
of  a  stated  account,  with  an  agreement  for  turning  interest  into  prin- 
cipal ;  and  the  decree  was  affirmed  by  the  House  of  Lords.^ 

§  458.  The  next  exception  is,  where  the  mortgage  has  been  admit- 
ted. Any  act  of  the  mortgagee,  by  which  he  acknowledges  the  trans- 
action to  be  still  a  mortgage,  within  twenty  years  from  the  time  when 
a  bill  is  brought  to  redeem,  will  preserve  the  right  of  redemption ;  as 
if  the  mortgagee,  by  his  will,  disposes  of  the  money,  in  case  the  mort- 


^  Moore  V.  Cable,  I  Johns.  (N.  T.),  Ch.  R.  385;  Demareflt  v.  Wynooop,  S  id.  12), 
and  the  cases  there  cited;  Hnghes  v.  Edwards,  9  Wheat.  (U.  S.),  B.  489 ;  Lamar  v. 
Jones,  &c.  3  Har.  &  M'Hen.  (Md.),  R.  328.  A  mortgagee  will  not  be  permitted  in  a 
court  of  equity  to  set  up  an  adverse  possession  to  bar  the  right  to  redeem  of  his  mort- 
gagor, or  of  pnrchaBers  nnder  him,  unless  the  possession  has  been  for  twenty  yean, 
which  constitutes  an  equitable  bar  by  lapse  of  time.  Gordop  v.  Hobart,  2  Sumn.  (Cir. 
Co.),  R.  401 ;  Slee  v,  Manhattan  Company,  1  Paige  (N.  Y.),  Ch.  R.  48;  Lansing  v. 
Goelet,  9  Cow.  (N.  Y.),  R.  346 ;  [Huntington  v.  Mather,  2  Barb.  (N.  Y.),  S.  C.  338; 
Freeman  v.  Baldwin,  13  Ala.  246 ;  Phillips  v.  Smchur,  20  Me.  269]. 

*  Proctor  V.  Cowper,  2  Vem.  377. 

*  Conway  v.  Shrimpton,  5  Bro.  ParL^Ca.  187 ;  see  also,  Giles  v.  Baremore,  ft  Johns. 
(K.  Y.),  Ch.  R.  545 ;  Cholmondeley  v.  Clinton,  2  Jac.  &  W.  R.188. 
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g^^  is  redeeofied.^  It  was  said  by  Lord  Thurbw,  that  a  man  takixig 
notice  by  a  will,  or  oth^er  deliberate  act,  that  he  ia  a  mortgagee,  wiU 
take  the  case  out  of  the  rule,  that  a  mprtgagor  shall  not  redeem  after 
twenty  years.^  And  an  incidental  notice,  in  any  cenveyance  or  set- 
tlement, is  an  act  which  supposes  deliberation.^  The  fisbct  of  a  bill  of 
foreclosure  having  been  bro^gjht,  or  of  an  agreement  for  the  purchase 
of  the  equity  of  redemption,  is  also  regarded  as  a  plain  concession 
that  the  mortgagee's  interest  is  liable  to  be  redeemed.^  So,  if  the 
mortgi^ee  acknowledges  by  letter,  either  direcUy  or  impliedly,  that 
bis  interest  in  the  property  is  not  absolute,  but  merely  temporary,  and 
as  a  security  for  the  repayment  of  the  loan.^ 

§  459.  One  question,  which  was  argued  in  a  case  before  Mr.  Jus- 
tice Story,  was,  whether  any  naked,  verbal  admissions,  or  parol  ac- 
knowled^ents  in  conversations,  are  sufficient  to  establish  the  fact, 
tiaat  the  mortgagee  has  treated  the  conveyance  as  a  mortgage  within 
twenty  years.  Such  admissions  and  acknowledgments,  the  learned 
Judge  observed,  are  certainly  open  to  the  strong  objection,  that  they 


1  2  Cruise's  Dig.  156. 

«  Perry  v.  Marston,  2  Bro.  R.  397;  WWting  v.  White,  2  Cox,  R.  290;  Marks  ». 
Pell,  1  Johns.  (N.  Y.)»  Ch.  R.  694 ;  Ross  v.  Norville,  1  Wash.  (Cir.  Co.),  R.  18. 

8  Price  V,  Copner,  1  Sim.  &  Sta.  R.  347 ;  Ord  v.  Smith,  Sel.  Ch.  Ca.  9 ;  Hansard  v. 
Hardy,  18  Yes.  R.  455.  In  the  ca«e  of  Pender  v.  Jones,  2  Hay.  (N.  C),  R.  294,  Tay- 
lor, J.,  said :  "  I  am  of  opinion  that  a  deliberate  ayowal,  on  the  part  of  the  possessor, 
of  title  in  the  claimant,  or  a  serions  assent  to  the  validity  of  his  title,  will  render  an 
entry  or  claim  onnecessaiy,  and  his  equivalent  in  its  effects  to  an  entry  or  claim." 

*  Ord  r.  Smith,  ut  supra;  Conway  v.  Skrimpton,  5  Bro.  P.  C.  187. 

B  Hodle  V,  Healy,  1  Yes.  &  Beam.  R.  536;  Yemon  v.  Bethell,  2  Eden,  R.  110.  See 
also,  Elmendorf  u,  Taylor,  10  Wheat.  (U.  S.)i  R>  152.  A  mortgagee  in  possession  of 
lands,  having  received  from  the  grandfather  of  the  infant  heir  of  the  mortgagor  a  letter, 
the  contents  of  which  were  as  follows :  **  Concerning  the  bnainess  at  Hendred,  which 
you  know  nearly  as  well  as  myself,  as  there  has  been  nothing  kept  from  you ;  which  I  am 
very  willing  to  settle,  if  your  granddaughter  is  of  age.  I  never  told  yon  any  otherways ; 
as  I  am  informed,  she  is  heiress  of  what  there  is.  The  difieience  is  not  worth  much. 
I  shaU  hear  from  your  gianddanghter  about  the  business ; " — it  was  held,  that  the  last- 
mentioned  letter  was  an  acknowledgment  of  the  heiress's  right  to  redeem  the  mortgage, 
and  that,  when  she  became  of  age,  she  was  entitled  to  consider  her  grandfather  as  hav- 
ing acted  as  her  agent ;  and,  consequently,  that  she  was  entitled  to  redeem  the  mort- 
gage at  any  time  within  twenty  years  after  the  let4»r  was  written.  Trulock  v.  Roby,  12 
Scott,  R.,  as  so  cited  in  Digest  of  £ng.  Cases  in  5  Amer.  Law  Mag.  180.  [A  mort- 
gagee had  possession  sixteen  years  and  then  assigned  the  mortgage,  and  estate.  The 
deed  conveying  it  to  the  assignee  recited  the  original  mortgage  in  the  usual  manner,  and 
it  was  held,  that  this  aasignment  was  not  a  sufficient  acknowledgment  in  writiqg  to  take 
the  case  out  of  the  statute.    LucM  v.  Dennison,  7  Jar.  }U2.] 
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are  esusUy  fabricated,  and  difficult,  if  net  impossible,  to  be  diBprov^d^ 
in  many  cases ;  and  tihiat  thej  have  a  direct  tendency  to  shake  the 
security  of  all  titles  under  mortgages,  even  after  a  very  long  exclu- 
sive possession  by  the  mortgagee.^  He  tiien  refers  to  Whiting  v. 
White,^  in  which  Lord  Alvanley  reprobated  the  introduction  of  any 
such  parol  evidence ;  and,  commenting  on  the  case  of  Perry  v.  Mars- 
ton,* — where  it  has  been  supposed  (though  it  is  not,  perhaps,  cer- 
tain), that  Lord  Thurlow  thought  parol  evidence  admissible,  and 
sufficient  to  ^ve  the  plaintiff  a  decree  for  redemption,  but  he,  in  fact, 
decided  against  it  on  another  ground,  —  Lord  Alvanley  said:  ^'I 
cannot  help  thinking,  that  it  would  hare  been  a  veiy  wise  role,  if  no 
parol  evidence  had  been  admitted  on  tiiese  subjects.  It  is  clear,  that 
the  party  obtains  an  irredeemable  interest  by  twenty  years'  posses^ 
sion ;  and  then  that  interest  is  to  be  totally  changed  by  this  sort  of 
loose  conversation."-  He  afterwards  added :  ^^  I  will  not  take  upon 
myself  in  the  present  case,  to  lay  down  any  rule  that  shall  coniaradict 
that  authority,  because  it  is  not  necessary.  But,  at  any  rate,  I  think 
the  declarations  must  be  clear  and  unequivocal ;  and,  in  the  present 
case,  I  do  not  think  that  the  evidence  is  of  that  clear  and  unequivo- 
cal nature,  as  to  justify  the  court  in  giving  the  plaintiff  a  redemp- 
tion.'' The  same  point,  adds  Mr.  Justice  Story,  came  before  the 
Vice  Chancellor  (Sir  tFhomas  Plumer),  in  Reeks  v.  Postiethwaite ;  ^ 
and  he,  after  admitting  that  there  was  no  case  in  point,  upon  princi- 
ple, decided  that  parol  evidence  was  so  admissible.  But,  after  sifting 
the  evidence  in  the  case  (which  sufficientiy  shows  the  danger  of  such 
evidence),  he  decided,  that  it  was  not  satisfactory,  and  refused  the 
redemption.  Mr.  Justice  Story  then  observes :  **  Then  came  the  case 
of  Barron  v.  Martin,*  where  Sir  William  Grant  thought  tiie  parol  evi- 
dence admissible  ;  but,  at  the  same  time,  on  account  of  its  being  un- 
satisfactory, decided  against  the  redemption,  and  adhered  to  the  rule 
laid  down  by  Lord  Alvanley,  that  it  ought  to  be  clear  and  unequivo- 
cal to  justify  a  redemption.  But  there  is  an  important  remark  made 
by  this  eminent  judge,  in  the  same  case,  which  is  worthy  of  special 
notice.    *  It  is  now  decided,'  said  he,  *  that  twenty  years'  possession 


1  Dexter  v,  Arnold,  3  Samn.  (Cir,  Co.),  R.  160. 

*  Whiting  V.  White,  3  Ck>x,  R.  290. 

*  Perry  v.  Marston,  2  Bro.  Ch.  R.  397. 

*  Reeks  vt.  Postletfawaite,  Coop.  Eq.  R.  160. 

^  Barron  v.  Martin,  Coop.  Bq.  R.  180 ;  s.  c.  19  Ves.  R.  326. 
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by  a  mortgagee  will,  primd  faekj  bar  a  ri^t  of  redemption  ;  and  it 
lies  on  the  mortgagor  to  show,  that  such  length  of  possession  ought 
not  to  produce  that  effect.'  He  added :  ^  The  antis  lies  on  the  mort- 
gagor to  show  that  fact,  in  order  to  defeat  the  effect  of  the  posses- 
sion/ In  Marks  v.  Pell,^  the  same  point  came  before  Mr.  Chancellor 
Kent ;  and  the  only  evidence  relied  upon,  in  £»vor  of  the  redemption, 
was  certain  naked,  unaasisted  ccmfessions  of  the  mortgagee,  stated  by 
witnesses.  The  learned  judge  decided,  upon  a  review  of  the  evi- 
dence, that  the  redemption  ought  not,  under  all  the  circumstances,  to 
be  allowed ;  £6r  ^  it  would  be  setting  up  a  dangerous  precedent,  to 
^ve  effect  to  a  stale  claim,  upon  such  uncorroborated  and  loose  coiv- 
feasions.'  In  delivering  his  opinion,  he  said :  ^  It  was  once  observed, 
in  the  Supreme  Oourt,^  that  acknowledgments  of  the  party,  as  to  title 
to  real  property,  are  a  dangerous  species  of  evidence ;  and,  though 
good  to  support  a  tenancy,  or  to  satisfy  doubts  in  cases  of  possesion, 
tiiey  ought  not  to  be  received  as  evidence  of  title,  as  it  would  coun- 
teract &e  beneficial  purposes  of  the  statute  of  frauds.  That  doctrine 
strikes  me  as  just  and  sound ;  and  principles  are  essentially  the  same 
in  both  courts.'  From  this  language,  I  cannot  but  infer,  that  the 
learned  Chancellor  was  agsunst  the  admissibility  of  the  evidence, 
though  he  did  not  deem  it  necessary  to  decide  the  case  on  that  point. 
His  veiy  able  reporter  (Mr.  Johnson)  has  supposed  differently,  in  his 
marginal  note  of  the  case ;  but  I  have  been  unable  so  to  read  the 
case.  I  have  not,  in  my  researches,  found  any  other  cases  upon  the 
point.  And,  what  is  very  remarkable,  there  is  no  instance  of  a  de- 
cree being  made  upon  such  parol  evidence  in  favor  of  the  party  seek- 
ing to  redeem.  In  the  present  case,  I  am  spared  the  necessity  of 
deciding  the  general  principle ;  for,  admitting  that  parol  evidence  i^ 
admissible  (which  I  am  by  no  means  prepared  to  decide,  and  I  wish 
to  reserve  for  further  cqnsideration),  I  am  of  opinion,  that  the  parol 
evidence  of  the  confessions  and  conversations  of  the  mortgagee,  testi- 
fied to  by  the  witnesses,  is  wholly  unsatisfactory,  too  loose,  and  too 
equivocal,  and  too  infirm  in  its  reach  and  bearing  and  circumstances, 
to  justify  any  decree  in  favor  ojF  a  redemption."  By  the  statute  of 
8  and  4  WUl.  lY.  c.  27,  it  is  enacted,  that  a  mortgagor  shall  be 
barred  by  twenty  years'  possession  of  the  mortgagee,  unless  there  be 


1  Marks  v.  PeU,  1  Johns.  (K.  Y.),  Ch.  B.  594. 
a^Jofans.  (K  Y.),B.21. 
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an  acknowledgment  in  wriimg;  and  the  etatata  runs  in  g^ieral  from 
the  day  when  default  is  made.  By  the  7  Will.  IV.,  and  1  Yict.  <k 
28,  reciting,  that  doubta  had  arisen  upon  the  subject,  part  p0i!fniimt  of 
principal  or  interest  is  made  equivalent  to  an  adooiowledgment  in  writ* 
ing  BO  as  to  bar  the  statute.^ 

§  460.  It  is  settled  in  this  countiy  by  the  highest  authority,, that  a 
purchaser  of  mortgaged  premises,  who,  at  the  time  of  his  purchase, 
had  actual  notice  of  the  mortgage,  or  coustructiye  notice  thereof  by 
meaDS  of  the  registry,  is  bound  by  a  previous  sufficient  acknowledg- 
ment of  the  person  under  whom  he  claims,  of  the  existence  of  the  vor 
debtedness,  within  twenty  years.^ 

§  461.  Another  exception  is — where  no  time  is  appointed  for  pay- 
ment. Where  no  particular  time  is  appointed  for  the  payment  of 
mortgage  money,  as  in  the  case  of  Welsh  mortgages,  a  redemption 
will  be  decreed  at  any  time.  Thus,  on  a  bill  to  redeem  a  mortgage, 
the  defendant  demurred,  because  the  mortgage  was  sixty  years  old ; 
but  the  demurrer  was  overruled,  it  appearing  to  have  been  agreed, 
that  the  mortgagee  should  enter  and  hold  till  he  was  satisfied,  which 
was  in  nature  of  a  Welsh  mortgage,  and  in  such  a  case  length  of  time 
was  no  objection.^  This  perpetual  right  of  redemption  is,  however, 
subject  to,  and  may  be  lost  by  a  subsequent  agreement.^  But  in  case 
of  a  mere  conveyance  to  a  person,  till  he  is  paid  his  principal  and  in- 
terest, by  perception  of  the  rents  and  profits,  no  length  of  time  will 
bar  the  redemption.  Lord  Hardwicke  held,  that  in  such  a  case,  there 
was  nothing  for  the  statute  of  limitations  to  operate  upon,  as  there 
was  no  forfeiture,  and  the  mortgagee  took  the  estate  subject  to  a  pei^ 
petual  account.  But  if,  after  an  account  was  taken,  it  should  appear 
that  the  mortgagee  had  continued  in  possession  ever  since,  the  statute 
would  run. 


^  See  Appendix,  pp.  xx.  xxi.  A  mortgagee  in  possession  for  six  years,  without  ac- 
knowledgment of  mortgagor's  title,  purchased  the  interest  of  die  tenant  for  life  of  the 
equity  of  redemption,  and  continued  in  possesMon  for  twenty  years  longer :  held,  that 
such  possession  was  not  adverse  during  the  existence  of  the  life  estate  so  purchased, 
and  that  the  statute  of  3  and  4  Will.  IV.  c.  27,  s.  28,  was  not,  therefore,  a  bar  to  any 
suit  for  redemption  by  the  remainderman  or  reversioner.  Hyde  v.  Ballaway,  2  Hare, 
B.  528,  cited  in  Digest  of  Eng.  Eq.  Cases,  in  3  American  Law  Mag.  432. 

2  Heyer  v,  Pruyn,  7  Paige  (N.  Y.),  Ch.  R.  465 ;  Hughes  v.  Edwards,  9  Wheat.  (U. 
S.),  B.  490. 

^  Ord  V,  Henning,  1  Yt.  R.  418 ;  and  see  Fenwick  t;.  Reed,  1  Merivale,  R.  114. 

*  Hartpole  ».  Walsh,  t»  Bro.  Pari.  Ca.  267. 
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^  462.  Where  the  mortgagor  eontinaes  in  possession,  is  a  still  fur- 
&er  exception.  If  the  mortgagor  continues  in  possession,  no  length 
of  time  will  bar  the  equity  of  redemption ;  and  even  a  possession  of 
one  part  of  the  mortgaged  premises  will  keep  alive  the  right  to  re- 
deem.^ A  person  in  1687,  mortgaged  a  set  of  chambers,  in  Gray's  Inn, 
in  the  ciiy  of  London,  and  retained  the  possession  till  1700,  at  which 
time  a  possession  of  part  was  delivered  to  the  mortgagee,  the  mort- 
gagor holding  the  remainder  till  1708,  leaving  the  plaintiff  an  infant. 
A  bill  was  brought  to  redeem  in  1726.  A  redemption  was  decreed, 
and  it  was  said  by  Lord  King,  that  nothing  was  more  clear,  tiian  that, 
if  the  mortgagor  was  in  possession  of  any  part,  he  should  be  admitted 
to  redeem  the  i^hole,  as  being  in  possesion  thereof.^  This,  it  will  be 
observed,  is  in  conformity  to  the  rule  before  laid  down,  that  the  pos- 
session of  part  of  an  estate  is  a  possession  of  the  whole. 

§  463.  Again,  where  there  is  fraud  in  the  mortgagee.  Where  any 
species  of  fraud  has  been  practised  by  a  mortgagee,  at  the  time  when 
the  mortgage  was  made,  a  court  of  equity  will  interfere  and  give 
relief,  notwithstanding  a  possession  of  twenty  years.^  Thus  in  the 
before-mentioned  case  of  Orde  v.  Smith,  it  was  expressed  that  the  re- 
demption should  be  with  the  mortgagor's  own  money ;  and  the  master 
of  the  rolls  said,  that  the  words  in  the  defeasance,  however  fettered, 
signified  nothing,  where  the  money  was  to  be  repaid ;  for  the  bor- 
rower being  necessitated,  and  so  under  the  lender's  power,  the  law 
made  a  benign  construction  in  his  favor.  But  this,  he  held,  was  a 
fraud  in  its  creation,  and  in  such  a  case,  was  redeemable  after  any 
length  of  time. 

§  464.  As  persons  claiming  in  remainder  or  reversion  are  not 
barred  by  the  statute,  imtil  after  the  expiration  of  the  time  limited, 
fix)m  the  time  of  such  remainder  or  reversion  falling  into  possession,  it 
has  been  urged  (on  the  common  principle  of  equity  following  the 
law),  that  the  same  rule  should  be  applied  to  successive  limitations  of 


1  2  Cniise,  161 ;  Marks  v.  Pell,  1  Johns.  (N.  Y.),  Ch.  R.  594. 

^  Rakestraw  v.  Brewer,  Sel.  Ca.  in  Cha.  55;  Marks  v.  Pell,  1  Johns.  (N.  Y.),  Ch. 
B.  594. 

*  2  Cruise,  161 ;  Marks  v.  Pell,  1  Johns.  (N.  Y.),  Ch.  R.  595 ;  Reigal  v.  Wood,  id. 
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an  eqtiil7  of  redemption.^  Bat^  ii;  seems,  &»k  the  eoatrary  is  the  set- 
fled  laif  on  the  subject.  In  a  caflo  before  Sir  William  Graat,  where 
the  party  olaiming  was  entifled  in  remainder  immediately  after  aa 
estate  for  life,  during  the  existence  of  which  the  mortgagee  had  en- 
tered, it  was  adjudged,  that  there  could  be  no  redemption  after  twenty 
years,  in  whatsoerer  way  the  estate  mi^t  have  been  s^tled.^  TbA 
ground  of  this  rule  is  the  nuschief  to  be  apprehended  from  an  vnlimr 
ited  power  to  redeem  generally,  and  also  that  the  previous  right  of 
the  mortgagee,  might  designedly  be  defeated  merely  by  making  a  set^ 
tlement  of  the  property.  Aiiother  ground  is,  that  although  a  remainr 
derman  or  reversioner  of  a  legal  estate  cannot  bring  his  forfnedon 
until  the  remainder  Mis  into  possession,  yet  a  remainderman  or  revere 
luoner  of  an  equity  of  redemption  has  a  present  right  to  redeem. 

§  465.  It  is  worthy  of  notice  that  prior  to  the  above  determination 
of  Sir  William  Grant,  it  had  been  adjudged  that  the  existence  of  an 
estate  by  the  curtesy,  was  insufficient  to  prevent  the  presumptive  bar 
of  the  remainderman's  right  to  redeem,  arising  from  long  possession. 
On  the  occasion  alluded  to,  Lord  Hardwicke  remarked,  that  there 
would  be  no  bounds  to  redemption  if  the  excuse  of  a  curtesy  estate 
should  prevail ;  that  mortgagees  would  never  be  quieted  in  their  pos- 
session ;  that  it  was  of  no  consequence  to  them,  to  whom  the  right  of 
redemption  belonged,  and  that  if  the  persons  entitled  did  not  make 
use  of  their  right,  it  was  only  fitting  they  should  be  barred.^  And  it 
was  also  held  by  Chief  Baron  Eyre,  that  the  plaintiff  might  redeem, 
notwithstanding  the  tenancy  by  the  curtesy,  and  that  theref(»re  his 
neglect  shall  bar  him.^  But  if  the  mortgagee's  possession  be  attribu* 
table  to  a  title  under  the  husband,  independently  of  that  as  mort* 
ga.gee,  his  enjoyment  during  the  husband's  lifetime,  however  long,  will 
not  prejudice  the  right  of  the  heir.  As  if  the  mortgagee  becomes 
the  party  as  well  to  pay  as  to  receive  the  interest  of  the  mortgage 
debt.^  And  imder  these  circumstances  the  right  to  redeem  does  not 
terminate  until  the  end  of  twenty  years  from  the  time  of  the  hus- 
band's death.^ 


1  Blake  v.  Foster,  2  Ball  &  Beat.  565,  575  et  8eq, 

^  Harrison  v:  Hollins,  1  Sim.  &  Stu.  471. 

s  Anon.  2  Atk.  K.  333. 

*  Corbett  v.  Baiker,  1  Anst  R.  138. 

^  Same  cue,  3  Anst*  B.  765. 

^  Price  v.  Copner,  1  Sim.  &  Stu.  R.  347. 
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^  466.  It  has  been  said,  Aat  the  mortgagee  is  a  trustee  to  the 
mortgagor.  Bat  it  is  only  in  a  secondaiy  point  of  Tiew ,  and  tmder 
certain  circnmstaoces,  and  fisr  a  particnlar  purpose,  iliat  tiie  eharactei^ 
of  tnistee  constmctiTely  belongs  to  a  mortgagee.  IHiere  is  certain!]^ 
so  trust  expressed  in  tiie  contract  It  is  only  raised,  therefore,  by 
mxplication,  and  in  subordination  to  the  main  purposes  of  the  contracts 
The  relation  of  tiie  portieB  is  a  peeuKar  one,  and  perfectly  9ui  generic. 
Under  certain  conditions  tiie  mortgagee  becomes  the  puiichaser  of  a 
seeority  and  pledge,  to  hold  for  his  own  tee  and  benefit.  He  has  ac^ 
quired  a  distinct  and  independent  beneficial  intetest  in  the  estate ; 
and  aKhough  his  right  is  qualified  and  limited,  it  may  eventually  be^ 
come  absolute  and  permanent,  and  may  be  enforced  by  suit  against 
the  mortgagor.  It  is  a  general  rote,  that  a  trustee  is  not  allowed  to 
depriTC  his  eestui  qwt  truxt  of  the  possession,  but  a  court  of  equity 
never  interferes  to  prevent  the  mortgagee  finnn  assuming  the  posses- 
fioon.  In  this  respect  it  will  be  perceived,  that  there  is  a  marked  dif- 
ference in  the  contract  between  mortgagor  koA  mortgagee,  and  trus- 
tee and  HBttui  qm  trust.  A  trustee  is  stopped  in  equity  from  dispos* 
seasing  his  cestui  que  ^nut^  because  such  dispossession  would  be  a 
1>Feach  of  trust.  A  mortgagee  cannot  be  stopped,  because  in  him  it 
is  no  breach  of  trust,  but  in  conf<nrmity  to  his  contract.  On  the  same 
principle  a  moW  ^  »ot  prevented,  but  aasisted  in  equity,  when 
he  has  recourse  to  a  |m>ceeding,  which  is  not  only  to  obtain  the  pos- 
session, but  the  absolute  title  to  the  estate,  by  foreclosure.  There  is 
no  resemblance,  in  this  respect,  to  the  character  of  a  trustee,  but  to 
a  character  directly  opposite ;  and  it  is  in  this  opposite  character  that 
ihe  mortgagee  acconnts  for  the  rents  and  profits  when  in  possession, 
and  when  he  is  not,  receives  the  interest  of  his  mortgage  debt.  The 
ground,  therefore,  on  which  a  mortgagee  is  in  any  case,  and  for  any 
purpose  considered  to  h%ve  a  character  resembling  that  of  a  trustee,  is 
the  partial  and  limited  right,  which,  in  equity,  he  is  allowed  to  have  in 
the  whole  estate,  legal  and  equitable.  And  hence,  although  as  a  gen- 
eral rule  the  statute  will  not  apply  to  a  direct  trust,  yet  a  mortgagee  is 
allowed  to  set  up  lapse  of  time  as  a  bar  to  the  equity  of  redemption.^ 

§  467.  Where  the  legal  estate  is  barred,  the  equitable  estate  is 
also  barred.    In  a  case,  "which  has  been  treated  in  this  country  as 


^  Cholmondelej  v.  Clinton,  2  Jac.  &  Walk.  B.  1. 
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on^  of  tiie  highest  c(msequene6,^  an  estate  subject  to  a  mortage  in 
fee,  ifas  in  settlement  with  an  ultimate  limitation  to  liie  right  heirs  of 
S.  R.  A,  on  the  ex{»ration  of  the  previous  estate,  entered,  ^laimii^ 
to  be  enMed  under  the  limitation ;  and  he,  and  after  his  death,  Ins 
son^  continued  in  quiet  possesinon,  paying  interest  on  the  mortgage, 
for  twenty  years.  It  was  first  determined,  by  Sir  W.  Chrant,  Master 
of  the  Rolls,  that  the  lapse  of  time  was  no  bar.  But  afterwards, 
when  the  case  came  before  his  successor.  Sir  T.  Plumer,  the  latter 
deUyered  a  most  learned  and  elaborate  judgment,^  tending  to  show, 
that  wherever,  in  a  clidm  to  a  legal  estate,  the  remedy  is  barred  in  a 
court  of  law,  by  length  of  time,  the  remedy  for  an  equitable  estate, 
will  be  equally  barred,  by  the  lapse  of  the  same  period  of  time,  in  a 
court  of  equity.  An  appeal  was  taken  to  the  House  of  Lords,  and  in 
moving  the  judgment  of  the  House,  Lord  Eldon  adverted  to  the  general 
principles  adopted  by  courts  of  equity  on  the  subject  of  length  of  time, 
and  observed  on  ^'  the  vast  difference  between  trusts,  some  being  ex- 
press, some  impUed ;  some  relations  formed  between  individuals,  in  the 
matter  in  which  they  deal  with  each  other,  and  in  which  it  could  hardly 
be  said,  that  one  was  trustee,  and  the  other  cestui  que  trusty  and  yet 
it  could  not  be  well  denied,  that  for  some  purposes  they  were  so.  Of 
this  kind,  he  took  the  relation  between  mortgagor  and  mortgagee  to 
be.  He  concluded  by  stating  his  opinion  to  be,  that  adverse  posses- 
sion of  an  equity  of  redemption  for  twenty  years,  was  a  bar  to  an- 
other person  claiming  the  same  equity  of  redemption,  and  worked  the 
same  effect  as  disseisin,  abatement,  or  intrusion,  with  respect  to  legal 
estates."  Lord  Redesdale  concurred,  and  the  decree  was  affirmed.' 
This  decree  received  the  approbation  of  the  Supreme  Court  of  the 
United  States,  in  Elmendorf  v.  Taylor,^  which  was  a  bill  in  equity, 
on  appeal  from  the  Circuit  Court  in  Kentucky.  Ch.  J.  Marshall 
thought,  that  the  analogy  of  a  bill  in  equity  .to  actions  founded  on  a 
right  of  entry  derived  some  titie  to  consideration,  from  the  circum- 


^  Cholmondeley  v.  Clinton,  2  Jac.  &  WaUc.  B.  1,  as  reported,  also,  in  2  Meriy.  B. 
173. 

*  Cholmondeley  v.  CUnton,  2  Jac.  &  Walk.  B.  1. 
»  Ibid.  189. 

*  Elmendorf  v.  Taylor,  10  Wheat  (TJ.  S.),  B.  152.  ChanceUor  Kent  said,  "  It  is  a 
well  settled  rule,  that  twenty  years'  possession  by  the  mortgagee  without  account  or  ac- 
knowledgment of  any  subsisting  mortgage,  is  a  bar  to  a  redemption,  unless  the  mort- 
gagor can  bring  himself  within  the  proviso  of  the  statute  of  limitations."  3  Johns.  (N. 
Y.),  Ch.  B. 


sUmco  that  the  jdaintiff  does  not  Bustam  his  claim  on  Ids  own  seism, 
or  that  of  his  anpestor,  but  on  an  equity  not  neoessarily  accompanied 
by  se^isin,  whereas  seisin  is  an  indispensable  ingrediei^  in  a  writ  of 
i;ight.  The  case,  bofwever,  he  considered,  must  depend  upon  prece- 
dent :  and,  if  one  or  the  other  rule  has  been  positively  adopted,  it 
sdiould  be  respected. 
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CHAPTER    XXXV. 

TRTJSTEB  AND  CESTUI  QUE  TRUST. 

§  468.  It  haa  been  shown,  in  a  former  chapter,  in  treating  of  trus- 
tees of  personal  property,^  that  the  well-established  rule,  in  regard  to 
direct  trusts,  belonging  exclusively  to  the  jurisdiction  of  a  court  of 
equity,  is,  that,  so  long  as  the  trust  subsists,  the  right  of  the  cestui 
que  trust  cannot  be  barred  or  excluded  by  the  trustee,  by  virtue  of 
the  length  of  time  during  which  the  latter  has  held  possession.  It  is 
equally  true,  that,  in  cases  of  trusts  of  this  description,  of  real  estates, 
the  possession  of  the  trustee  is  the  possession  of  the  cestui  que  trust; 
and  that,  if  the  trustee  remain  in  possession,  though  he  does  not  exe- 
cute the  trust,  his  possession  is  still  that  of  cestui  que  trust;  and  that, 
if  the  non-performance  of  the  trust  be  the  only  circumstance  in  his 
favor,  such  possession  will  operate  nothing  as  a  bar,  it  being  in  ac- 
cordance with  the  title  of  the  equitable  owner .^    The  possession  is,  in 


1  Chap.  XVI.  S  166. 

^  In  addition  to  the  leading  authorities  upon  the  subject,  cited  in  the  chi^ter  just 
above  referred  to,  see  Howard  u.  Aiken,  3  M*Cord  (S.  C),  R.  467;  Armstrong  tr. 
Campbell,  3  Yerg.  (Tcnn.),  R.  201 ;  Overstrcet  v.  Bates,  1  J.  J.  Marsh.  (Ky.),  R.  370 ; 
Thompson  v.  Blair,  3  Murph.  (N.  C),  R.  583;  Jones  v.  Persons,  2  Hawkes  (N.  C), 
R.  269;  [Martin  v,  Jackson,  27  Penn.  St.^  504].  An  administrator  in  possession  of 
lands  of  which  his  intestate  died  seised  and  possessed,  cannot'  acqnire  a  title  in  his  own 
right  thereby,  under; the  statute  of  limitations.  North's  Administrator  v,  Bamnm,  12 
Vt.  R.  205;  Groodhuo  u.  Barnwell,  Rice  (S.  C),  Eq.  R.  198.  A  trustee  cannot  take 
advantage  of  the  act  of  limitations  against  the  cestui  que  trust,  or  of  persons  claiming 
under  him.  Redwood  v.  Riddick,  4  Munf.  (Va.),  R.  222;  Wamburzee  u.  Kennedy,  4 
Dcsaus.  (S.  C),  Eq.  R.  479.  [The  trustees  (in  fee)  intrusted  to  the  csstui  que  trust,  as 
beneficial  owner,  the  management  of  the  estate.  The  latter  without*  ever  having  had 
actual  occupation,  let  C  into  possession,  who  occupied  during  the  life  of  the  cestui  que 
trust  for  more  than  twenty  years.  Held  tliat  C  had  acquired  a  title  by  adverse  posses- 
sion under  3  &  4  Will.  IV.  c.  27,  although  no  tenancy  at  will  had  been  created  between 
the  cestui  que  trust  and  trustee.  Melling  v.  Leak,  32  Eng.  L.  ft  £q.  442.  And  it  seems 
that  if  a  religions  society  whose  meeting-house  is  held  in  trust  by  their  prudential  com- 
mittee for  maintaining  a  particular  foim  of  worship,  vote  to  adopt  and  do  openly  adopt 
another  form  of  worship,  their  possession  becomes  adverse.  Attorney-Gen.  v.  Federal 
St.  Church,  3  Gray  (Mass.),  1.] 
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fact,  the  same  as  In  the  case  of  a  lessee  for  a  tenn,  whose  possession, 
although  he  may  not  pay  rent  for  fifty  years,  is  no  bar  at  law  to  an 
ejectment  after  the  expiration  of  the  term,  the  previous  occupancy 
being,  in  reality,  consistent  with  the  right  of  the  party  agfdnst  whom 
he  seeks  to  set  it  up.^  As  a  devise  of  land  to  executors,  to  be  sold 
for  the  payment  of  debts  and  legacies,  vests  in  them  a  trust  fund  for 
that  purpose,  the  creditors  ought  to  be  considered  as  having  such  a 
lien  upon  the  estate  thereby  set  apart  for  the  payment  of  the  testa- 
tor's debts,  as  gives  them  the  right,  at  any  subsequent  period,  how- 
ever late,  —  as  long  as  the  trust  remains  unexecuted  in  their  favor, 
tiirou^  the  neglect  of  the  executor  to  perform  it,  by  converting  the 
estate  into  money,  and  paying  the  debts,  —  to  proceed  against  it  by 
execution,  and  levy  the  amount  of  their  debts  out  of  it,  if  sufficient 
for  that  purpose.  In  such  case,  there  is  no  limit  to  the  lien  of  the 
debts  short  of  a  presumption  of  payment  from  lapse  of  time.^ 

§  469.  But  in  cases  of  resulting,  implied,  and  constructive  trusts, 
the  rule  is  otherwise,  it  being  well  settled,  as  a  rule  of  equity,  that 
where  a  claim  is  made  after  a  great  length  of  time  against  the  holders 
of  trusts  of  this  description,  the  statute  of  limitations  will  apply,  as 
likewise  presumption  from  lapse  of  time.*  There  was  a  strong  case 
in  support  of  this  doctrine,  which  arose  under  the  statute  of  limita- 
tions of  the  island  of  Jamaica,  which  declared  in  express  terms,  "  that 
the  act  should  not  be  held  to  extend  to  a  possession  held  by  trustees." 
It  was  adjudged  by  the  Master  of  the  Rolls,  that  the  exception  meant 
only  direct  or  express  trusts,  between  cestui  que  trusts  and  their  trus- 
tees (upon  which  length  of  possession  does  not  bar,  and  ought  to 
have  no  effect),  and  that  it  did  extend  to  every  equitable  question 


^  See  ante,  Chap.  XXXIII. ;  HoTeden  v.  Annealej,  2  Sch.  &  Lefr.  K.  633 ;  Willison 
0.  Watkins,  3  Peten  (U.  S.),  B.  43;  Bowman's  Devisees  v,  Wather,  2  McLean  (Cir. 
Co.)»  B.  376. 

3  Alexander  o.  McMnny,  8  Watts  (Ponn.),  B.  504.  See  also,  Steel  r.  Henry,  9  Id. 
523,  and  ante,  Chap.  XYL  ^  169,  for  the  distinction  between  such  trusts  declared 
of  the  real  and  personal  estate.  Where  land  was  devised  to  A.  in  tmst  to  apply  the 
rents  and  profits  to  the  support  of  B.  during  his  life,  in  an  action  by  the  cestui  que  tnut 
against  the  trustee,  to  recover  the  rents  and  profits,  it  was  held,  that  the  statute  of  limi- 
tations did  not  apply.    Hemenway  v.  Gates,  5  Pick.  (Mass.),  B.  421. 

*  See  authorities  cited,  cante.  Chap.  XVI.  §  178,  and  in  particular,  Kane  v.  Blood- 
good,  7  Johns.  (N.  Y.),  Ch.  B.  90;  [Hemming  v.  Zimmoischitte,  4  Texas,  159]. 
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relative  to  real  properly.^  The  statute  of  8  and  4  WiD.  IV.  c.  27, 
6.  25,  enacts,  that  in  cases  of  express  tmsts,  the  right  of  the  cestui 
que  truity  or  any  person  claiming  through  him,  shall  be  deemed  to 
have  first  accrued  at  the  time  when  the  land  or  rent  may  have  been 
convejed  to  a  purchaser  for  a  valuable  consideration,  and  shall  then 
be  deemed  to  have  accrued  only  against  such  purchaser,  or  any  per- 
son claiming  through  him.  The  construction  of  this  section  has  been, 
that  it  applies  to  cases  of  dtrec^  trusts  only,  and  does  not  extend  to 
implied  trusts.^ 

§  470.  K  a  party  is  to  be  constituted  a  trustee  by  a  decree  of  a 
court  of  equily  founded  on  firaud,  his  possession  is  adverse  from  the 
time  the  circumstances  of -the  fraud  were  discovered,  and  the  statute 
will  therefore  run  from  that  time.^  In  the  language  of  the  Supreme 
.Court  of  the  Ufiited  States,  ^'  It  is  true,  that  length  of  time  is  no  bar 
to  a  trust  clearly  established ;  and  in  a  ca£»  where  fraud  is  imputed 
and  proved,  length  of  time  ought  not,  upon  the  principles  of  eternal 
justice,  to  be  admitted  to  repel  relief.  On  the  contrary,  it  would 
seeih,  that  length  of  time  during  which  the  fraud  has  been  success- 
fully concealed  and  practised,  is  rather  in  aggravation  of  the  offence, 
and  calls  more  loudly  upon  a  court  of  equity  to  grant  ample  and  de- 
cisive reUef.^  But  length  of  time  necessarily  obscures  all  human  evi- 
dence ;  and  as  it  thtis  removes  from  the  parties  aU  the  immediate 
means  to  verify  tike  nature  of  the  original  transactions,  it  operates  by 
way  of  presumption  in  favor  of  innocence,  and  against  the  imputation 
of  fraud."  ^    Lord  Kenyon,  upon  this  principle,  refused  to  permit  a 


1  Beekford  v.  Wade,  17  Ve«.  R.  88. 

*  See  Appendix,  p.  xx. 

'  Hoveden  v.  Lord  Annesley,  2  Sch.  &  Lef.  607 ;  Townsend  v,  Townsend,  1  Cox, 
28 ;  Prevost  v.  Gratz,  6  Wheat'  (U.  S.),  R.  481 ;  Wallace  v.  Duffield,  2  Serg.  &  Rawle 
(Penn.),  R.  521 ;  [Michoud  v,  Girod,  4  How.  (U.  S.),  503]. 

*  So  general  is  the  condemnation  of  all  fraadnlent  acts  bj  the  common  law,  that  a 
finudulent  estate  is  said,  in  the  masculine  language  of  the  books,  to  be  no  estate  in  the 
judgment  of  the  law.  It  forfeits  the  protection  of  every  statute  which  gives  confirmap 
tion  to  doubtful  titles,  and  while  a  disseisor  has  the  bendit  of  the  statute  of  jfSnes  and  of 
UnUtalions  in  support  of  his  wrongful  title,  a  title  acquired  by  covin  is  indefinitely  open 
to  be  disputed ;  and  even  acts,  as  well  judicial  as  others,  which  of  themselves  are  just 
and  lawful,  if  infected  with  fi:aud,  are  in  judgment  of  law,  vicious  and  umup^iling. 
Roberts  on  Fraud.  Conv.  520  (eh.  5,  s.  1 ). 

^  Prevost  V.  Gratz,  per  supra,  Story,  J.,  in  delivering  the  opinion  of  the  court.  And 
see  ante.  Chap.  XVIII.    Fraud  will  never  be  presumed,  though  it  may  be  proved  dr- 
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Braudnlent  piirchaser  of  a  leasehold  estate  to  be  turned  into  a  trustee 
for  the  children  of  the  testator,  in  consequence  of  tibe  great  lapse  of 
tane  between  the  parchase  and  the  fiHng  .of  the  bill.^  So,  where  a 
Boit  was  instituted  to  disturb  a  purchaser,  and  to  make  him  a  trustee 
by  eonstnidaen,  on  ihe  ground  of  firaud,  it  was  held,  that  in  cases  of 
possible  eyentual  trusts,  depending  upon  proof,  length  of  possession 
was  and  ought  to  be  a  bar,  upon  the  piinciple  of  the  statute  of  linutsr 
tbns.^  Eren  if  the  grantor  in  deeds  be  juBtlj  chargeable  with  fraud, 
but  the  grantees  did  not  participate  in  it ;  and  when  thej  received 
their  deeds,  had  no  knowledge  of  it,  but  accepted  the  same  in  good 
fiedth,  the  deeds,  upon  their  &ce,  purportiiig  to  convey  a  title  in  fee, 
aad  showing  the  natixre  and  extent  of  the  premises ;  there  can  be  no 
doubt  the  deeds  do  give  cdor  of  tide  under  the  statute  of  limitik 
ticns.^ 

§  471.  It  is  indeed  perfectly  clear,  that  whenever  a  person  takes 
possession  of  property  in  his  own  name,  and  is  afterwards,  by  matter 
of  evidence  or  by  construction  of  law,  changed  into  a  trustee,  lapse 
of  time  may  be  pleaded  in  bar>  The  following  general  doctrines, 
upon  the  subject,  have  been  advanced  by  the  Supreme  Court. of  th6 
United  States,  as  being  well  established :  ''  Though  time  does  net  h^x 
a  direct  trust,  as  between  trustee  and  cestui  que  trtaty  till  it  is  disa* 
vowed ;  yet  where  a  constructive  trust  is  made  out  in  equity,  tipie 
]^rotecta  the  trustee,  though  his  conduct  was  originally  fraudulent,  and 
his  purchase  would  have  been  repudiated  for  fraud.  So  where  a 
party  takes  possession  in  his  own  right,  and  was  primd  fade  {he 
owner,  and  is  turned  into  a  trustee  by  matter  of  evidence  merely ; 
and  where  one  intending  to  purchase  the  entire  interest  in  the  land, 
took  a  conveyance  without  words  of  limitation  to  his  heirs,  passing 
only  an  estate  for  life,  the  lapse  of  fourteen  years,  after  the  expiration 
of  the  life  estate,  was  a  protection  to  the  heirs  of  the  purchaser.^ 


enmstantudly.    Now,  where  an  act  does  not  necMsartly  import  fraud,  where  it  has 
more  likely  been  done  throngh  a  good  than  a  bad  uochre,  ftand  should  never  be  pre- 
aamed.    Gregg  v.  Sayre,  8  Peters  (U.  S.),  R.  244. 
^  Bonney  «.  Ridgsrd,  cited  in  17  Yes.  R.  151,  and  in  2  Bio.  C.  C»  438. 

*  Andrew  v.  Ridgely,  4  Bro.  C.  C.  125. 

*  Gregg  V,  Sayre,  supra, 

*  DecouchQ  V.  Savetier,  3  Johns.  (N.  Y.),  Ch.  R.  I90f  Walker  r.  Walker,  16  Serg. 
&  Rawle  (Penn.),  R.  170;  and  see  cmte.  Chap.  XVI.  $  178. 

^  Higginbotham  vi  Bqrset^  5  Jobas.  (N«  Y.),  Ch.  R.  184. 

40  • 
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What  that  reasonable  timd  ib,  wifliin  wluch  a  eo&aiaructive  trust  ean 
be  enforced,  depends  on  the  dbreunustances  o£  the  case*;  but  there  caa 
be  few  oases  ifher<3  it  can  be  done,  after  twenty  years'  peaceafaie  poa- 
sesfyon,  bj  the  persoa  who  chunur  in  bis  own  ri^t^  but  iwbose  acts 
have  made  him  trustee  by  implioation.  This,  possesskm  entifles  him 
at  least  to  the  same  protection  as  that  of  a  direct  trustee,  who,  to  ihe 
plaintiff's  knowledge,  disaTows  the  trost,  and  holds  adversely."  '^  A 
pmrchaser  m  possession^  by  contract  to  sell,  is  in  law  a  trespasser^ 
but  in  equity  he  is  the  owner  of  .the  estate,  having  taken  poaaesaiDn 
imder  the  contraot,  and  the  vendor  is  in  the  situation  of  an  eqmtable 
mortgagor.^  If  the  entry  was  by  purchase,  and  the  purchaser  claims 
the  land  in  fee,  he  is  not  a  trustee ;  his  titlcy  thou^  deiiYattve,  is  ad*- 
verse  to  that  of  the  vendor ;  he  enters  and  holds  S&c  himselfl  Such 
was  the  doctrine  of  this  court  in  Blight's  Lessee  v.  Rodiester.^ 
Jn  that  case  the  court  said,  ^  the  vendee  acquires  the  property  {0c 
himself,  and  his  faith  is  not  pledged  to  maintton  the  title  of  the  yeor 
dor.' "  ^'  Equity  makes  the  vendor  without  deed,  a  tnBt»e  to  ihe  TCttf 
dee,  for  the  conveyance  of  the  title ;  the  vendee  is  a  trustee  for  the 
payment  of  the  purc^ase^money,  and  the  perfbnnance'  of  the  terans  <^ 
the  purchase.  But  the  vendee  is  in  no  sense  the  trustee  of  the  Yisof- 
dor,  as  to  the  possession  of  the  property  sold ;  the  vendee  claims  and 
holds  it*in  his  own  right,  for  his  own  benefit,  subject  to  no  right  of 
the  vendor,  save  the  tenns  which  the  contract  imposes ;  his  possession 
is,  therefore,  adverse  as  to  the  property,  but  fiiendly  as  to  the  per- 
formance of  the  conditions  of  the  purchase."  ^ 


1  15  Vefl.  R.  138. 

^  Blight's  Lessee  v.  Hochester,  4  Peters  (U.  S.),  R.  506. 

»  Boone  v.  ChUes,  10  Peters  (TJ.  S.),  R.  223,  4,  5.  And  see  VnUison  v.  Watkins,  3 
id.  43  ;  Hnghes  v.  Edwards,  9  Wheat.  (U.  S.),  R.  490.  Tho^rale  that  trust  and  fraud 
are  not  within  the  statute  of  limitations,  is  subject  to  this  modification,  that  the  pos^es^ 
sion  of  the  trustee  is  the  possession  of  the  cestui  qw  trust,  and  no  length  of  such  posses^ 
sion  will  bar;  but  if  a  trust  be  constituted  by  the  fraud  of  one  of  the  parties,  or  arises 
from  a  decree  of  a  court  of  equity^  the  possession  of  the  trustee  becomes  adverse,  and  the 
statute  w^ill  run  £rom  the  time  the  fraud  was  discovered.  Van  Rhyn  v.*  Vincent's  Ex'rs, 
1  M'Cord  (S.  C),  Ch.  R.  314 ;  Thompson  v.  Blair,  3  Murph.  (N.  C),  R.  583.  The 
distinction  which  has  been  taken  between  the  replication  of  fraud  in  a  court  of  law,  and 
in  a  court  of  equilif,  viz.,  that  in  the  one  tribunal  the-  statute  nms  firom  -tlie  commission 
of  the  fraud,  and  in  the  other  from  its  discovery,  or  the  means  afforded  of  its  discovciy, 
has  been  fully  considered,  oale,  Chap.  ZVIII.  H83.  We  ofier»  in  addition  to  the  au- 
thorities there  dted,  that  of  Swift,  J.,  in  Connecticut,  who  Bays,  "  It  is  unnecessary  to 
consider  the  question  whether  fraud  will  take  the  case  out  of  the  statute;  for  I  apprei- 
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§  472.  Eren  iii  oases  of  daseot  and  technical  tarasts  (as  has  been 
fihoTm  in  a  former  chapter),  if  the  trustee'  shoidd  deny  ther  right  of 
his  cestui  que  tnuty  and  assume  absoltite  ownership,  the  hbtter  could 
not  be  aHowed  a  remedy  bejond  the  period  limited  for  the  recovery 
of  legal  estates  at  law, «-— though,  as  we  have  seen,  so  long  as  the 
tm^  is  a  subsisting  <me,  and  admitted  by  the  act  or  declaration  of  the 
{parties,  liie  staitoie  cannot  aflbet  it.^  This  role  is  founded  upon  the 
jsame  principle,  that  applies  at  law  to  tenants  in  common,  where  tiie 
statute  does  not  nm  but  ftom  aetual  ouster;  namely,  thepossession 
of  one  is  not  adverse  to  the  right' of  the  oilier,  but  is  in  support  of 
their  common  title.  When  such  transaetions,  therefore,  take  place 
between  trustee  and  ceshd  que  trust,  as  would,  in  the  case  of  tenants 
in  common,  amount  to  an  coster  of  one  of  them  by  the  other,  a  court 
of  equity  would  consider  length  of  time  afterwards  as  of  c<msequence.^ 
Agadn,  in  the  words  of  McLean,  J. :  ^^  There  can  be  no  stronger  case 
put  to  illustrate  the  doctrine,  that  the  statute  does  not  run  against  an 
established  and  continuing  trust,  than  that  of  hmdbrd  and  tenant. 
On  general  principles,  the  tenant  k  not  permitted  to  dispute  his  land- 
lord's title.  Having  entered  under  that  tiiie,  he  can  set  up  no  adr 
versary  title  to  protect, his  possessiofn.  And  yet,  if  he  publicly  dis- 
olaiin  his  landlord's  title,  and  profess  to  hold  under  a  hostile  title,  the 
statute  of  limitations  will  be^  to  run  from  the  time  *of  such  dis- 
claimer/' ^  Qliou^  there  can  be  no  diiseisin  of  a  direct  trust,  yet, 
where  there  is  a  clear  adverse  possession  for  more  tiian  the  time  lim- 
ited, without  the  acknowledgment  of  any  equity  or  trust  estate  in  any 


hend,  oa  a  soand  oonstrnction,  it  will  bo  found  not  to  be  embraced  by  the  words,  nor 
comprehended  within  the  meaning  of  the  statute ;  and  it  would  be  a  new  idea  to  con- 
strue a  statute  liberally  for  the  protection  of  fraud."  Beach  v.  Catlin,  4  Day  (Conn.), 
B.  294.  The  only  two  specific  cases  of  resuUing  trusts  are,  first,  where  the  purchaser 
has  paid  the  price  with  his  own  money,  but  taken  the  conveyance  in  the  name  of  an- 
other (not  where  he  has  paid  with  the  money  of  another,  and  taken  the  conveyance  in 
his  own  name),  and,  secondly,  where  a  trust  has  been  declared  of  but  part  of  the  estate, 
from  which  the  law  implies  an  intent  to  reserve  the  beneficial  ownership  of  the  residue. 
According  to  Lloyd  v.  Spillctt,  2  Atk.  R.  150,  and  Gibson,  Ch.  J.,  in  giving  the  opin- 
ion of  the  court  in  Klsler  r.  Kisler,  2  "Watts  (Pcnn.),  R.  323,  in  which  are  cited  a  con- 
siderable number  of  authorities.  And  see  Pipher  v.  Lodge,  4  Serg.  &  Hawle  (Penn.), 
R.315. 

1  Chap.  XVI.  4  174;  Harwood  v,  Oglander,  6  Ves.  R.  199;  and  see  8  id.  106. 
[And  see  anJUy  f  42,  note.] 

*  See  ante.  Chap.  XXXII.,  and  "Willison  v.  "Watkins,  3  Peters  (TJ.  S.),  R-  43. 

'  Bowman's  Devisees  v.  Wather,  2  McLean  (Cir.  Co.),  R.  376.  And  see  ante,  Chap. 
XXXni.    [Taylor  r.  Benham,  S  How.  (U.  S.),  233.] 
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one,  and  no  circumstances  are  stated  in  the  bill  or  shown  in  evidenee, 
which  overcome  ihe  decisiTe  mftnence  of  such  ndverse  ^xissessian,  — * 
the  established  doctrine,  say  oar  federal  courts,  of  cbdrts  of  equity 
(from  its  being  a  rule  adopted  by  those  oourts,  independent;  of  any 
legislative  limitations),  id,  that  they  wiM  not  ei!itertain  so  state  i^ 
mands.^  So,  of  course,  if  a  trust  be  duly  surrende'redy  the  subs^ 
(}uent  possesi^on  of  one  deriving  titfe  from  the  ^ustee,  but  who  has 
claimed  adversely  to  tiie  eestui  que  truM^wBi  be  pi^oteoted  by  the 
statute.^ 

§  473.  It  has  been  attempted  to  extend  the  rule,  that  the  posses-' 
dion  of  the  trustee  is  the  possession  of  the  ce^tni  qm  tru^y  to  all  cases 
where,  during  i^e  existence  of  an  outstanding  legal  estate  in  a  trus* 
tee,  tiie  beneficial  enjoyment,  for  some  confnderaUe  ^e,  has  beeoi 
had  by  a  stranger.  To  sustain  this  attempt,  the  Mowing  reasoning 
has  been  offered :  that  sb  long  as  the  interest  of  tii«  trustee  is  sddiit* 
ted  to  subsist,  there  can  be  no  disseisin  of  the  cestui  que  trust;  thftt 
the  trustee  holds,  and  can  only  hold,  for  the  benefit  of  tiie  rightfial 
owner ;  that  he  cannot  divest  himself  of  the  ohaattoter  of  trustee^  and 
no  stranger  can  discharge  or  deprive  him  of  i\.^  But,  to  this  reason- 
ing, it  has  been  replied,  that,  although  a  diamihi,  aoconling  te  the 
strict  meaning  of  the  term,  cannot  be  applied  to  the  interest  of  s 
ceitui  que  trust,  yet  that  the  possession  of  a  stranger  wiU  virtually 
amount  to  a  disseiffln,  asid  is  no  less  adverse  to  the  ri^  of  the  hsn^ 
ficial  owner,  than  if  the  latter  was  invested  with  the  legal  estate ; 
and  that,  if  the  rule  which  prevents  the  application  of  the  statute  of 
limitations,  as  between  cestui  que  trust  and  trustee,  hold  between 
cestui  que  trust  and  a  stranger,  it  would  nearly  annihilate  the  force 
and  utility  of  the  statute,  since  the  practice  of  vesting  landed  prop- 
erty in  trustees  is  so  prevailing  and  general.  After  much  seeming 
contrariety  of  opinion  on  this  subject,  it  appears  to  be  now  settled, 


1  Baker  v.  Whiting,  3  Samn.  (CSr.  Co*),  R.  476  j  Piatt  v.  Yattier,  9  PeUsn  (U.  S.), 
B.  405. 

*  Guphill  I?.  Isbell,  1  Bail.  (S.  C),  R.  230-  Whenever  the  legal  title  is  in  one  per. 
son,  and  the  real  interest  in  another,  tliey  form  bnt  one  title,  and  the  statute  of  limita- 
tions docs  not  run  bctwtien  the  holders  of  sach  title,  until  tiie  trustee  disclaims  and  acts 
adversely  to  the  cestui  que  trust.  Rush  v,  Barr,  1  Watts  (Penn.),  R.  110.  See  also 
Lyon  i;.  Mafclay,  id.  271. 

«  Cholmondeley  r.  Clinton,  2  Meriv.  B.  357,  358,  359. 
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that,  if  an  equitable  title  be  not  enforced  within  the  same  time  that 
would  bar  a  legal  title  under  corresponding  circumstances,  courts  of 
equity,  regulating  the  aid  they  afford  by  analogy  to  the  act  of  limita- 
tions, will  not  relieye ;  and  that  tiie  trust  of  the  legal  estate  does  not 
govern,  but  follows  the  equitable  title.^  Sir  Thomas  Plumer,  Master 
of  tiie  Rolls,  oonsidered,  that  every  instance,  in  which  an  outstanding 
legal  estate  in  the  trustee  of  an  old  term  had  been  allowed  to  operate 
as  a  protection  to  a  puisne  equitable  titie  against  a  prior  one,  was  a 
precedent  against  tiie  doctrine,  that  there  exists  an  indissoluble  con- 
nection between  the  legal  estate  and  the  equitable,  to  which  it  was 
first  attached ;  and  he  held  expressly  that  tiie  mere  existence  of  the 
legal  estate  could  not  excuse  the  laches  and  non-claim  of  tiie  rightful 
owner  of  the  equitable  estate,  if  there  had  been  a  possession  for 
twenty  years  unequivocally  adverse.^  And  it  is  on  this  very  princi- 
ple, that  the  before-mentioned  rule  has  been  established  with  regard 
to  a  mortgage ;  namely,  that  an  exclusive  possession  of  an  equity  of 
redemption,  during  the  time  limited  for  the  right  of  entry  at  law,  will 
operate  as  a  bar  to  all  adverse  claimants,  and  produce  the  same  effect 
as  disseisin  with  regard  to  legal  interests. 

§  474.  The  possescuon  of  cestui  que  trust  is  not  adverse  to  the  titie 
of  the  trustee.  Thus,  where  the  rents,  issues,  and  profits  of  a  trust 
^tate  (though  for  Above  twenty  years  after  the  creation  of  the  trust 
estate),  without  any  interference  of  the  trustees,  wacf  consistent  with, 
and  secured  to,  the  cestui  que  trust,  by  the  terms  of  the  trust  deed, 
such  possession  was  held  not  to  be  adverse  to  the  titie  of  the  trustees, 
so  as  to  bar  their  ejectment  against  his  grantee,  brought  after  twenty 
years.^    The  bond  fide  possessor  of  the  legal  titie  is  not  affected  by  a 


1  lilerellyn  v.  Biackworth,  Barn.  Ch.  R.  445,  449;  Bond  v.  Hopkins,  1  Sch.  &  Lefr. 
B.  4^ ;  Medlicott  v,  O'Donnell,  1  Ball  &  Beat.  R.  156.  [A  purchaser  from  one  of 
sereral  tnuteea  for  A  for  life,  remainder  in  trost  to  sell  to  B,  entered  nnder  his  deed. 
Held,  that  the  statute  commenced  running  at  the  time  of  the  entry,  against  the  whole  of 
the  estate,  and  that  twenty-one  years  adrene  possession  barred,  as  weU  the  trustee  as 
the  cestui  que  tnut  for  life,  and  those  in  remainder.  Smilie  t;.  Biffle,  2  Barr  (Penn.), 
152.] 

*  Cholmondeley  v,  Clinton,  2  Jac.  &  Walk.  R.  153,  which  is  cited  as  sound  author- 
ity by 'Mr.  Chief  Justice  Marshall,  in  Elmondorf  v.  Taylor,  10  Wheat.  (U.  S.),  R. 
152. 

"  Keene  v.  Deardon,  8  East,  R.  248 ;  Earl  of  Pomfret  v.  Lord  Windsor,  2  Yes.  R. 
472. 
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secret  trust,  of  "which  he  has  not  direct  and  positive  notice ;  and  ihe 
possession  of  cestui  que  trusty  and  exercise  by  him  of  every  act  of 
ownership,  is  not  sach  notice.  But  the  possession  of  the  cestui  que  trust 
becomes  adverse,  when  the  legal  title  is  conveyed  in  violation  of  the 
trust.^  And  it  has  been  held,  that,  after  a  lapse  of  tMrtt/'two  years,  a 
release  to  a  cestui  que  trust  will  be  presumed  against  the  heirs  at  law 
of  a  trustee.^ 

§  475.  It  is  a  maxim,  that  no  conveyance  by  cestui  que  trust  can 
work  a  forfeiture  of  his  life  estate.^  In  the  case  of  Lethieullier  v. 
Tracy,*  the  Lord  Chancellor  (Hardwicke)  said :  "  I  willsuppose,  fiar 
argument's  sake,  that  Mrs.  Tracy  had  levied  a  fine  sur  concessit  of 
her  estate  for  life ;  yet,  as  it  is  a  trust  estate^  and  there  are  limitations 
to  trustees  to  preserve  contingent  remainders,  I  am  of  opinion,  that  it 
does  not  work  a  forfeiture  of  her  estate  for  life,  because  it  cannot  >at 
all  hurt  or  affect  the  subsequent  remainders,  as  there  are  trustees 
under  the  will  to  preserve  them,  and  therefore  such  a  fine  would,  in 
equity,  operate  at  most  as  a  grant  only  of  such  interest  as  she  had  a 
power  to  grant."  "  A  court  of  equity  will  never  construe  such  a  fine 
to  work  a  wrong,  but  it  operates  only  on  the  trust  to  preserve  the  con- 
tingent remainders,  and  not  on  the  legal  estate ;  for  Lord  Talbot,  in 
the  case  of  Hoskins  v.  Hoskins,  and  myself,  in  a  cause  that  came  be* 
fore  me  afterwards,  were  of  opinion,  that  a  person  so  intrusted,  levy- 
ing a  fine,  creates  no  wropg,  but  operates  so  as  to  grant  all  the  con- 
usor had  a  power  to  grant,"  &c. 


1  SooU  V,  Gallagher,  14  Seig.  &  Bawle  (Fcnn.),  B.  333. 
a  Moore  V,  Jackson,  4  Wend.  (N.  Y.),  R.  58. 

»  Smith  i;.  Dennison,  16  East,  R.  248;  Smith  v\  Wheeler,  1  Ventris,  R.  129 ;  and 
Hogan's  Ed.  of  Tillinghast's  Adams  on  Eject.  (1846),  p.  51.    Saondeis  on  Uses,  201. 
«  2  Atk.  R.  729. 
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CHAPTER   XXXVI. 

DISABILITIES  IN  RESPECT  TO  REAL  PROPERTT.i 

§  476.  It  has  been  shown,  in  a  fonner  chapter,  that,  unless  persons 
are  under  the  disabilities  expressly  mentioned  in  the  statute,  they 
cannot  be  exempted  &om  its  operation  by  judicial  construction ;  ^  and 
80  it  would  seem  by  the  ciyil  law,  that  prescription  runs  against  ^ 
persons,  without  exception,  unless  they  are  included  in  some  exception 
established  by  law.^  It  seems  to  haye  been  a  prevailing  notion,  that 
the  rights  of  infants,  femes  covert,  persons  rum  compos,  in  prison,  &c.) 
•  are  saved,  by  the  statute  82  Hen-'YIII.,  and  it  has  been  stated  gener- 
ally, in  a  work  of  high  authority,^  that  this  statute  has  the  usual  sayings 
for  persons  laboring  under  the  above-mentioned  disabilities.  It  will 
appear,  however,  on  examination,  that  the  savings  only  extended  to 
persons  who  were  subject  to  such  disabilities,  at  the  time  this  statute 
was  made.^  The  statute  Hen.  Ytll.  is  difierenj^,  in  this  respect,  from 
the  statute  of  21  James  I. 


^  For  the  law  more  in  general  as  to  disabilities,  the  reader  will  refer  bock  to  Chap. 
XIX. 

3  See  ante,  Chap.  XIX.  §  194. 

*  Civil  Code  of  Louisiana,  p.  703.  [A  person  for  whose  nse  a  snit  is  brought  is  en- 
titled to  the  benefit  of  any  disability  to  which  he  wonld  hare  been  entitled,  had  the  snit 
been  in  his  own  name.    Davis  v.  Sallivan,  2  Eng.  (Ark.),  449.] 

^  Bacon's  Abridgment. 

^  Brook,  in  his  ''Reading"  npon  this  statute,  gives  the  following  constmction  to  its 
provisions  in  iavor  of  the  rights  of  infants,  &c.  "  A  man  seised  in  right  of  his  wife  is 
disseised,  or  makes  a  discontin,  and  liveth  sixty-one  yearB,  he  and  his  wife  die,  the  heire 
of  the  wife  shall  not  have  action,  cloimo,  nor  enter.  Because  none  is  aided  but  those 
which  were  covert  at  the  time  of  the  statute,  &e.,  and  the  heire  doth  not  claime  upon 
the  seisin  of  his  ancestor  beyond  sixty  years,  and  an  entry  is  a  claime.^'  Bro.  Reading, 
p.  60.  Again,  "  If  tenant  for  life,  or  an  ideot,  or  a  man  imprisoned,  or  beyond  sea,  are 
disseised,  and  suffer  the  sixty  years  to  passe,  and  dyeth,  their  heire,  nor  those  in  the  re- 
version, shall  not  make  claime,  nor  enter,  nor  have  action ;  because,  if  their  entries  are 
taken  away,  they  shall  be  barred  in  perpetuttm,  for  the  reason  aforesaid."  Ibid.  61. 
Again,  "  If  an  infant  be  seised  at  fourteen  yeares,  and  hath  issue,  and  dyeth  before 
twenty-one  yeares,  and  every  issue  one  after  the  other,  until  sixty  yeares  are  past,  their 
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§  477.  The  saving  clause  in  the  statute  of  James,  in  fayor  of  per- 
sons who  are  under  any  of  the  aboye-named  disabilities,  is  as  follows : 
^'  That  if  any  person,  or  persons,  that  is  or  shall  be  entitled  to  such 
writ  or  writs,  or  that  hath  or  shall  have  such  right  or  title  of  entiy, 
be,  or  shall  be,  at  the  time  the  said  right  or  title  first  descended,  ac- 
crued, come  or  fallen  within  the  age  of  one-and-twentj  years,  feme 
covert,  non  eompoa  mentiij  imprisoned  or  beyond  seas,  that  then  such 
person  and  persons,  and  his  and  their  heir  and  heirs,  shall  or  may, 
notwithstanding  the  said  twenty  years  be  expired,  bring  his  action,  or 
make  his  entry,  as  he  might  have  done  before  this  act ;  so  as  such 
person  and  persons,  or  his  or  their  heir  and  heirs,  shall  within  ten 
years  after  his  and  their  full  age,  discoverture,  coming  of  sound  mind, 
enlargement  out  of  prison,  or  coming  into  this  realm,  or  death,  or  take 
benefit  of,  and  sue  forth  the  same,  and  at  no  time  after  the  said  ten 
years."  ^  As  this  saving  clause  only  extends  to  the  persons  on  whom 
the  right  first  descends,  when  the  statute  has  once  begun  to  run,  it 
will  continue  to  run  without  being  impeded  by  any  subsequent  disa- 


heire  shall  nerer  hare  action  nor  cliume ;  becaofle,  an  infant,  or  the  like,  are  not  ex- 
cepted, bnt  only  those  which  were  infants  tempore  statute.*'  Ibid.  Again,  *' An  infant 
sells  his  land  by  deed  indented,  and  inrolls  the  deed  within  sixe  moneths,  he  being  within 
age,  the  vendee  enters,  the  infant  ousts  him,  and  continueth  by  sixty  yeares,  the  rendeo 
may  reenter,  and  retraverse,  and,  if  he  be  eosted,  may  hare  a  writ  of  right." 

^  The  statute  of  limitations  of  Pennsylvania  fixes  the  limitation  of  twenlj^'One  years 
as  taking  away  the  right  of  entry,  and  provides,  that  if  any  person  or  persons  having 
such  right  or  title,  be,  or  shall  be,  at  the  time  such  right  or  title  first  descended  or  ao- 
cmed,  within  the  age  of  twenty-one  years,  femes  covert,  &c.,  then  such  person  or  per- 
sons, and  the  heir  or  heirs  of  such  person  or  persons,  shall  and. may,  notwithstanding 
the  said  twenty-one  years  be  expired,  bring  his  or  their  action,  or  make  his  or  their 
entry,  &c.,  within  ten  years  after  full  age,  &c.  The  defendant  in  error  was  bom  in 
1791,  and  was  twenty-one  years  of  age  in  1812.  An  interest  in  the  property,  for  which 
the  ejectment  was  brought,  descended  to  her  in  1779.  The  title  of  the  plaintifiTin  enor 
commenced  on  the  13th  of  April,  1805,  under  deeds  adverse  to  the  title  of  the  defendant 
in  error,  and  all  others  holding  possession  of  die  property  under  the  same.  On  the  ISth 
of  April,  1826,  twenty-one  years  prescribed  for  the  statute  of  limitations  for  a  right  of 
entry  against  her  possession  expired ;  and  the  bar  was  complete  at  that  time,  as  more 
than  ten  years  had  run  from  the  time  the  defendant  in  enor  became  of  fnU  age.  The 
suit  was  not  commenced  till  May,  1830.  Gregg  v.  Lessee  of  Sayre  et  al.  8  Peters  (U. 
S.),  R.  244.  In  Connecticut  the  right  of  the  wife  in  her  land  is  not  barred  by  an  ad- 
verse possession  of  Jifteen  years  (the  time  prescribed  by  the  statute  of  that  State),  daring 
the  coverture,  but  is  saved  by  the  proviso  of ^he  statute ;  and  therefore  an  action  of 
ejectment,  in  the  name  of  the  husband  and  wife,  may  be  restrained,  notwithstanding 
such  adverse  possession.    Watson  v.  Watson,  10  Conn.  B.  77, 
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bffity.*  Aod  the  principle  is  the  same  ^here  a  disability,  existing  at 
the  time  of  the  comiBencement  of  the  title,  is  aftei*wards  removed  and 
IL  subsequent  disability  ensues,  the  statute  continuing  to  run,  notwith- 
ertanding  the  second  disatnlity.^ 


1  If  the  plaintiff  u  not  oejond  ieag  at  the  time  when  the  cause  of  action  aocraed,  tiie 
time  of  limitation  begins  to  ran,  so  that  if  he  [or  if  he  dies  abroad],  his  representatiTes 
do  not  prosecute  within  the  time,  they  are  barred.  Smith  v.  Clark,  1  Wils.  R.  134. 
[A  teinporarf  absence  for  a  special  purpose,  with  the  intention  of  returning,  does  not 
intermpt  an  adyerse  possession.    CunBiagham  v.  Fatten,  6  Barr  (Penn.),  355.] 

^  That  such  is  the  rule,  both  in  personal  actions  and  actions  for  the  recovery  of  laadS) 
see  antCf  Chap.  XIX.  §  196;  Doe  v.  Jones,  4  T.  R.  301 ;  Jackson  t;.  Cairns,  2  Johns. 
(N.  Y.),  R.  301 ;  Same  v.  Wheat  18  id.  40;  Bailey  v.  Jackson,  6  id.  210;  Jackson  v, 
Robbitts,  16  id.  169 ;  Oemajrest  v.  Wynkoop,  S  Johns.  (N.  T.),  Ch.  R.  129 ;  Jackson  v. 
Moore,  16  Johns.  (N.  Y.),  E.  513;  Moeis  v.  White,  6  Johns.  (N.  Y.),  Ch.  R.  373 ; 
Hall  V.  Vandegrift,  2  Binn.  (Penn.),  R.  374 ;  Walden  r.  Hens  of  Gratz,  1  Wheat.  (U. 
S.),  R.  292 ;  Halsey  v.  Beach,  1  Penn.  R.  122 ;  Peck  v.  Randall,  1  Johns.  (N.  Y.),  R. 
lt}5 ;  fltzbngh  r.  Anderson,  2  Hen.  &  Man.  (Va.),  R.  289 ;  Dow  v.  Warren,  6  Mass. 
R.  328;  Pearce  v.  House,  2  Taylor  (N.  C),  R.  305;  Richaidson  v.  Whttefield,  2 
M'Cord  (S.  C),  R.  148;  Adamson  v.  Smith,  2  Const.  (S.  C),  R.  269.  Under  the  re- 
vised statutes  of  New  York,  as  formerly,  if  an  adverse  possession  commence  in  the  life- 
time.i}f  the  ancestor,,  it  wiU  continue  to  run  against  the  hen*,  notwithstanding  any  exist- 
ing disability  on  the  part  of  the  latter,  when  the  right  accrues  to  him  or  her.  Fleming 
et  ux.  V.  Griswold,  3  Hill  (N.  Y.),  R.  85.  In  North  Carolina,  where  an  ancestor 
brought  an  ejectment,  within  a  year  after  his  title  accrued,  and  continued  to  prosecute 
it,  until  tt  abated  by  his  death,  at  which  period  his  heirs  at  law  were  infants,  and  they 
brought  another  ejectment  within  three  years  alter  their  arriving  at  full  age,  it  was  held, 
they  were  baired.  Pearce  v.  House,  N.  C.  Term  R.  305.  It  was  expressly  declared  by 
Chief  Justice  Homblower,  in  giving  the  opinion  of  the  court  in  a  case  in  the  Supreme 
Conrt  of  New  Jersey,  that  the  course  of  decisions,  both  in  England  and  in  this  country, 
has  established  the  rule  beyond  doubt,  that  where  the  statute  of  limitations  has  com* 
menced  ranning,  it  runs  over  cM  subsequent  disabilities,  and  intermediate  acts  and 
events.  De  Kay  v.  Darrah,  2  Green  (N.  J.),  R.  294.  See  also,  Carlisle  r.  Stitler,  1 
Penn.  R.  6;  Rankin  v.  Tcnbrook,  6  Watts  (Penn.),  R;  388;  Thompson  v.  Smith,  7 
Serg.  &  Rawle  (Penn.),  R.  209.  A  doctrine  fully  and  absolutely  confirmed  by  the  Su- 
preme Court  of  the  United  States,  in  1843,  in  Mercer's  Lessee  v.  Selden,  1  How.  (U# 
S.),  R.  37.  The  same  has  been  the  established  doctrine  in  Virginia;  and  in  Parson  v. 
McCrackeii,  9  Leigh,  R.  495,  Parker,  J.,  gives  an  opinion  strongly  to  this  effect ;  so 
alio  did  Tucker,  J.,  who  alluded  to  some  law  opinions  to  the  contrary.  By  sec.  16 
of  the  statute  of  3  and  4  Will.  IV.  c  27,  persons  under  the  disability  of  infancy, 
Innacy,  coverture,  or  beyond  seas,  and  their  repr^entatives,  are  to  be  allowed  ten, 
yean  after  tiie  removal  of  their  disability  or  death  to  enforce  ^eir  rights.  But  by  sec. 
17,  even  though  a  person  be  under  a  disability  when  his  claim  first  accrues,  he  must  en- 
fcwce  it  within y^y  years,  even  though  the  disability  continue  during  the  whole  of  such 
period;  and  no  further  time  (by  sec.  18)  is  to  be  allowed  for  a  succession  of  disabilities. 
See  Appendix,  p.  x. ;  likewise,  Lewis  v.  Bailcsdale,  2  Brockenb.  (Cir.  Co.),  R.  436; 
[McFarland  v.  Stone,  17  Vt  165 ;  and  see  also,  Guion  v.  Anderson,  8  Humph.  (Tenn.), 
298.  A  devised  certain  slaves  to  his  daughter's  children,  and  died  in  1819.  They 
were  sold  by  her  husband  to  B,  in  1821.    The  daughter  died  in  1845,  and  her  children 
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§  478.  A  distinction  was  once  attempted  between  voluntary  and 
involuntary  disabilities  in  this  respect,  and  it  was  maintained,  that  an 
involuntary  disability,  as  insanity,  occurring  after  the  statute  had 
begun  to  run,  would  suspend  its  progress.  But  Lord  Kenyon,  Ch.  J., 
said  he  never  heard  it  before  doubted  whether,  when  any  of  the  stat- 
utes began  to  run,  a  subsequent  disability  would^  stop  their  running. 
If  the  disability,  he  said,  would  have  such  an  operation  on  the  con- 
struction of  one  of  those  statutes,  it  would  also  on  the  others.  And 
he  was  very  clearly  of  opinion,  on  the  words  of  the  statute  of  fines, 
on  the  uniform  construction  of  all  the  statutes  of  limitation  down  to 
that  time,  and  on  the  generally  received  opinion  of  the  profession  on 
the  subject,  that  this  question  ought  not  to  be  disturbed.  It  would  be 
mischievous,  he  thought,  to  refine  and  make  nice  distinctions  between 
the  cases  of  voluntary  and  involuntary  disabilities ;  but  in  both  cases, 
when  the  disability  is  once  removed,  the  time  begins  to  run.^  So, 
where  it  appeared  in  evidence,  that  the  person  under  whom  the  les- 
sors of  the  plaintiff  claimed,  and  to  bar  whom  a  fine  was  set  up,  was 
of  sane  mind  when  the  fine  was  levied,  but  that  he  became  insane 
about  two  years  afterwards ;  the  question  was,  whether  the  time  con- 
tinued to  run  against  him  while  he  was  in  tiiat  state.  If  it  did  not, 
the  lessors  of  the  plaintiff  had  made  their  entry  in  time.  A  verdict 
was  taken  for  the  plaintiff,  with  liberty  to  the  defendant  to  move  to 
enter  a  nonsuit,  in  case  the  court  should  be  of  opinion  that  the  party 
was  barred.  Erskine  was  to  have  shown  cause  against  the  rule  for 
entering  the  nonsuit.  But,  he  said,  the  current  of  authorities,  on 
looking  into  them,  was  so  strong  against  him,  that  he  would  not  pre- 
tend to  argue  the  question.  The  court  said  he  was  right  in  ^ving  up 
the  point,  for  that  it  was  too  plain  to  be  disputed.^ 


brought  an  action  of  trover  against  B,  in  1846,  to  recover  the  valne  of  the  slaves. 
Held,  that  if  the  assent  of  the  executors  of  A's  will  was  obtained  in  1819,  the  title  of  B 
was  good  hj  adverse  possession^  and  if  the  assent  of  the  executors  was  not  given  till 
1845,  they  were  barred  by  B's  possession,  and  that  the  case  was  not  excepted  bj  tfae  in< 
fancy  of  the  plaintiffs,  who  came  of  age  in  1839,  as  that  exception  only  availed  those 
who  had  an  original  cause  of  action,  which  a  legatee  has  not.  Bennett  v.  Williamson^ 
8  Ired.  (N.  C),  121]. 

1  Doe  i;.  Jones,  4  T.  R.  801. 

^.  Doe  V.  Shane,  4  T.  R.  307.  And  see  ante,  p.  207.  That  there  is  no  difference  be- 
tween voluntary  and  involuntary  disabilities  :  FreweU  et  ux.  v.  Collins,  3  Brev.  (S.  C), 
R.  286.  [The  statute  begins  to  run  against  an  insane  person,  who  has  conveyed  his 
estate,  when  he  is  restored  to  sanity,  and  has  knowledge  of  tfae  deed.  Dicken  v.  John- 
son, 7  Geo.  484.] 
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§  479.  By  the  construction,  then,  which  has  unifonnly  been  ^ven 
to  the  meaning  and  design  of  statutes  of  limitation,  as  they  relate  to 
the  favor  which  they  usually  extend  to  infants,  &c.,  it  seems  perfectly 
well  established,  that,  when  the  statute  has  once  begun  to  run,  succes- 
sive, or  (as  they  are  often  denominated)  cumulative  disabilities  are  of 
no  avail.  That  this  construction  is  the  true  one,  will  clearly  appear, 
by  referring  to  the  policy  of  such  enactments.  They  are  designed 
solely  to  preserve  .the  peace  of  society,  by  the  prevention  of  litigation 
respecting  dormant  titles,  and  are  hence  emphatically  styled  ^^  stat- 
utes of  Pepose.^^  ^  But,  according  to  the  opinion  of  a  learned  English 
writer,  if  the  right  first  accrue  to  a  person  who  is  at  that  time  under 
a  disability,  the  statute  will  not  begin  to  run  against  him,  till  he  shall 
be  free  from  disability ;  and  successive  disabilities,  without  any  inter- 
mission, will  continue,  to  him,  a  protection  against  being  barred  by 
non-claim.  That  is,  if  the  successive  disabilities  are  in  the  same  per- 
son, on  whom  the  right  first  descended,  he  may  enter  within  the  time 
given  by  the  statute  after  the  removal  of  the  last  disability .^  This 
equitable  construction  of  the  statute  was  urged  by  the  counsel  in  the 
Supreme  Court  of  Massachusetts ;  but  Mr.  Chief  Justice  Parsons 
would  not  allow  it  to  prevail,  inasmuch  as  he  thought  it  would  defeat 
the  operation  of  the  enacting  clause,  which  relates  only  to  disabilities 
existing  "  at  the  time  "  the  right  accrued.  In  this  case,  the  plaintifi" 
was'  an  infant,  and,  before  the  termination  of  her  infancy,  the  disa- 
bility of  coverture  occurred ;  but  the  court  held,  that,  the  latter  dis- 
ability not  existing  when  the  right  first  accrued,  the  party  was  bound 
to  have  brought  her  writ  within  the  pven  time  after  the  first  disability 
ceased.^  And  a  similar  decision  has  also  been  made  in  Connecticut, 
in  a  case  where  a  female  heir  was  under  age  at  the  time  the  titie  de- 
scended to  her,  and  married  before  she  arrived  at  the  age  of  twenty- 
one.  It  was  decided,  she  could  take  advantage  of  the  saving  of  the 
statute  in  favor  of  infancy  only,  and  that  she  was  not  protected  dur- 
ing coverture,  with  a  right  to  bring  her  action  at  the  end  of  the  time 
limited  after  she  became  discovert.^    So,  also,  in  a  case  in  the  Court 


^  See  antCf  p.  242,  note  2 ;  and  Chap.  I.  §  9. 

*  Preston  on  Abs.  of  Tit.  340. 

'  Eager  v.  Commonwealth,  4  Mass.  R.  182. 

*  Bunce  r.  Wolcott,  2  Conn.  R.  27 ;  and  see  opinion  of  Mr.  Justice  Smith,  in  Bnsh 
r.  Bradley,  4  Bay  (Conn.),  R.  298.  See  also,  Griawold  v,  Bnfler,  3  Coim.  R  227 ; 
[Dugan  17.  Gittings,  3  Gill  (S.  C),  138]. 
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of  Chancery  in  the  State  of  New  York,  where  a  title  accrued  to  an 
infant  female,  who  afterwards  married,  it  was  held  by  Chancellor 
Kent,  that  she  must  commence  her  ejectment  within  ten  years  after 
coming  of  age,  provided  twenty,  years  have  elapsed  since  the  death  of 
the  person  last  seised.^  In  this  case,  the  learned  Chancellor'reviewed 
the  principal  English  and  American  decisions  on  the  present  subject ; 
and,  in  an  able  discussion,  to  which  the  reader  will  do  well  to,  refer^ 
he  adheres  to  the  doctrine,  that  cumulative  disabilities  are  not  within 
the  policy  and  settled  and  sound  construction  of  the  statute.  The 
doctrine  of  any  inherent  equity  creating  an  exception  as  to  a^y  disa- 
bility, where  the  statute  creates  none,  he  considered,  had  been  long 
and  uniformly  exploded.  General  words,  he  said,  in  the  statute,  must 
receive  a  general  construction ;  and  that,  if  there  be  no  express  ex- 
ception, the  court  could  create  none.^ 

§  480.  The  word  deaths  in  the  before-mentioned  saving,  refers  to 
the  death  of  the  person  to  whom  the  right  first  accrued.  It  was 
formerly  contended,  that  the  meaning  of  the  statute  was,  to  allow 
«very  person  at  least  twenty  years  after  their  title  accrued,  if  there 
was  a  continuing  disability  from  the  death  of  the  ancestor  last  seised, 
and  ten  years  more  to  the  heir  of  the  person  dying  under  a  disability, 
which  ten  years  were  in  addition  to  the  twenty  years  allowed  by  the 
first  clause  of  the  statute.^  But  it  was  justly  observed  by  the  court, 
that,  if  this  construction  obtained,  there  was  no  calculating  how  fSu: 
the  statute  might  be  carried  by  parents  and  children  dying  under  age, 
or  continuing  under  other  disabilities  in  succession;  that  the  word 
deaihy  in  the  second  clause,  meant  and  referred  to  the  death  of  the 
person  to  whom  the  right  first  accrued,  and  was  probably  introduced 
in  order  to  obviate  the  difficulty  which  had  arisen  in  the  case  of 
Stowell  V.  Zouch,^  upon  the  construction  of  the  statute  of  fines,  from 
the  omission  of  that  word ;  and  that  the  statute  meant  that  the  heir 
of  every  person,  to  which  person  a  right  of  entry  had  accrued  during 
any  of  the  disabilities  there  stated,  have  ten  years  from  the  death  of 
his  ancestor,  to  whom  the  right  first  accrued  during  the  period  of 


1  Demarest  v.  Wynkoop,  3  Johns.  (N.  Y.),  Ch.  R.  129. 

«  See  also,  Dupliox  v.  De  Roven,  2  Vera.  R.  540 ;  Beckford  v.  Wade,  17  Vcs.  R. 
87 ;  Hall  v.  Wybonrne,  2  Salk.  R.  420. 
*  Doe  V.  Jeflaon,  6  Eaat,  R.  80. 
«  StoweU  V,  Zoach,  Plowd.  R.  353. 
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disability,  and  who  died  under  such  disability,  notwithstanding  the- 
twenty  years  from  the  first  accruing  of  the  title  to  the  ancestor  should 
have  been  expired. 

§  481.  As  it  appears,  then,  if  several  disabilities  exist  together'^  in 
the  owner  of  an  estate,  as  infancy  and  insanity,  when  the  adverse  pos- 
session commences  against  him,  he,  or,  if  he  dies,  his  heirs,  have  at 
least  ten  years  within  which  to  enter  or  bring  an  action,  after  both 
disabilities  are  removed;  and  that  they  are  entitled  to  full  twenty 
years  for  this  purpose,  from  the  time  at  which  the  adverse  possession 
began.  Thus,  if  the  disabiUties  should  be  removed  within  three  years 
after  the  adverse  possession  commenced,  they  would  not  be  barred 
under  seventeen  years.  So,  if  the  disabilities  should  not  be  removed 
till  twenty  years  after  the  adverse  possession  began,  they  would  still 
have  ten  years  to  enter.  And  thus,  thirty  years'  adverse  possession, 
or  more,  may  be  necessary,  to  bar  an  ejectment.  "  It  may  so  hap^ 
pen,"  says  Chief  Justice  Kent,  "  that  the  twenty  years  and  more  will 
elapse  during  the  disability,  and  then  ten  years  will  be  afl;erwards 
allowed  cumulatively ;  or  the  disability  may  cease  so  far  within  the 
period  of  the  twenty  years  as  to  allow  of  only  twenty  years  in  the 
whole,  though  part  of  that  period  be  covered  by  the  disability.  This 
construction  does  not  allow,  to  persons  laboring  under  disability,  the 
same  number. of  years  after  they  become  of  competent  ability,  as  it 
allows  to  other  persons,  who  were  under  no  such  disability.  Such  is 
the  policy  and  the  very  language  of  the  statute ;  for  it  did  not  mean, 
as  in  the  case  of  the  limitation  of  personal  actions,  that  the  party 
should,  at  all  events,  be  allowed  the  full  period  of  twenty  years  afl«r 
the  disability  had  ceased ;  because  the  words  of  the  act  are  explicit, 
that  extension  of  the  time  of  making  the  entry,  beyond  the  twenty 
years,  is  in  no  case  to  exceed  ten  years  afl^r  the  disability  is  removed."  ^ 


^  There  can  be  no  dispate,  that,  if  several  disabilities  exist  together  in  the  same  per- 
son, at  the  time  when  the  adverse  possession  commenced,  snch  person  vr\\\  have  at  least 
ton  years,  ander  the  statute  of  James,  to  enter,  or  bring  an  action,  after  both  disabilities 
are  removed.  Ante,  Chap.  XIX.  §  198.  One  disability,  coeval  with  the  defendant's 
possession,  lasting  till  another  commences,  w^ili  prevent  the  party  from  being  barred;  as 
infancy  and  coverture.  Wilson  v.  Kilcannon,  4  Hay.  (Tenn.),  R.  182.  If  an  infant 
female,  having  a  right  of  action,  marries  before  coming  of  full  age,  she  is  not  bound  to 
sue  within  the  time  prescribed,  after  coming  to  full  age :  her  coverture  protects  her 
Davis  V.  Cooke,  3  Hawkes  (N.  C),  R.  608. 

3  Smitii  17.  Burtis,  9  Johns.  (N.  Y.),  R.  174. 
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This  the  learned  CUef  Justice  considered  as  the  trae  exposition  of 
the  statute.  And,  although  he  says  that  the  question  did  necessarily 
arise  in  that  case,  and  therefore  he  did  not  wish  the  opinion  on  that 
point,  then  expressed  by  him,  to  be  definitive,  yet,  upon  subsequent 
deliberation,  he  reiterated  the  same  opinion,  after  he  was  appointed 
Chancellor.^  In  a  still  later  case,  in  New  York,  the  court  thought  it 
was  clear,  from  the  words  and  policy  of  the  statute,  and  the  repeated 
expositions  which  had  been  given  to  it,  that,  if  twenty  years  hare 
elapsed  since  the  right  of  action  first  accrued,  and  ten  of  those  years 
have  been  free  from  disability,  the  right  of  entry  was  barred  ;  that  is, 
the  parfy  is  not  entitied  to  twenty  years,  after  the  disability  ceases,  to 
bring  his  action,  but  to  ten  years  only,  provided,  at  tiie  expiration  of 
ttiose  ten  years,  twenty  years  have  elapsed  since  the  right  of  entry 
accrued.^ 

• 

§  482.  It  was  held  by  Lord  Mansfield,  that  if  a  right  of  eniary  ac- 
crue to  a  feme  covert,  and  she  die,  leaving  her  heir  within  age, 
the  statute  does  not  begin  to  run  until  after  the  disability  of  the  heir 
ceases.^  This  opinion,  it  will  be  perceived,  is  contrary  to  the  pre- 
ceding authorities,  which  construe  the  statute  to  run  in  such  a  case 
from  Hxe  death  of  the  mother.  It  is  also  contrary  to  the  opinion  of 
Mr.  Sheppard,  in  his  Touchstone,  p.  81,  who,  in  speaking  of  fines, 
says,  if  the  ancestor  being  abroad  at  the  time  of  levying  the  fine  do 
not  return,  but  die  out  of  the  realm,  the  heir  must  claim  within  fiye 
years  from  the  time  his  title  its  heir  accrues,  notwithstanding  any  dis- 


1  Demarest  r.  Wynkoop,  3  Johns.  (N.  Y.),  Ch.  B,  129. 

>  Jaduon  v,  Johnson,  5  Cow.  (N.  Y.),  R.  74;  [WiUon  v,  Betts,  4  Dcnio  (N.  Y.), 
201]. 

'  The  case  was,  tenant  in  tail  died  leaving  issno  in  tail,  a  granddaaghter  a  feme 
covert ;  the  granddaughter  died  covert,  leaving  issue  in  tail  two  sons,  infants ;  the  elder 
son  attained  the  age  of  twenty-one,  and  died ;  the  younger  attained  the  age  of  twenty- 
one,  but  did  not  issue  his  writ  of  formedon  until  fourteen  years  after,  and  was  thereibie 
barred  even  by  Lord  Mansfield's  construction.  Cotterell  v.  Dutton,  4  Taunt.  826.  A 
similar  ground  was  once  taken  by  the  Supreme  Court  of  Connecticut,  in  a  case  which 
was  subsequently  overruled  by  the  cases  before  referred  to.  The  case  was  :  A  was  seised 
of  real  estate  and  died,  leaving  B  an  infant  and  feme  covert,  who  died  before  her  hus- 
band in  1755,  leaving  G  an  infant  daughter,  who  was  married  during  infancy  to  D.  In 
an  action  by  D  and  C  for  the  estate,  commenced  in  1804,  against  E,  who  had  been  in 
possession  holding  adversdLy  nearly  sixty  years,  it  was  held  by  the  court  that  the  claim 
of  the  plaintiff  to  possession  was  not  barred.  Eaton  v,  Sandford,  2  Day  (Conn.),  B. 
623,  and  see  Arch.  PI.  87. 
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• 

ability y  for  the  n^t.did  not  first  aeonie  to  him^  but  to  his  anoestor ; 
and  again,  if  women  covert  die  under  coverture,  their  heirs  shall  be 
allowed  five  years ;  but  no  disability  in  them  or.  in  their  heirs  shall 
protract  tiie  bar  beyond  five  years  from  the  death  of  the  ancestor 
dying  under  a  disability.  Mr.  Preston,  in  his  second  volume  of  Ab« 
stracts  of  Title,  p.  841,  concurs  in  this  opinion  of  Mr.  Sheppard,  and 
says  that  successive  owners  under  the  same  estate  cannot  protect 
themselves  &om  asserting  Hieir  claim,  on  account  of  successive  disa- 
bilities ;  but  every  claim  must  be  barred  by^he  operation  of  the  fine 
witji  proclamations,  unless  it  shall  be  asserted  during  the  life  of  the 
person  to  whom  the  right  of  entry  or  of  action  first  accrues,  or  within 
five  years  of  his  death,  whatever  may  be  the  state  of  the  rightful 
owner  in  respect  of  disabilities.^ 

§  483.  The  intervention  of  a  particular  estate,  however,  will  sus- 
pend the  operation  of  the  statute  so  as  to  preserve  the  remedy  of  per- 
sons under  a  disability,  when  otherwise  it  would  have  been  lost. 
Thus  it  was  held,  in  New  York,  that  the  statute  cannot  be  set  up  in 
bar  to  a  recovery  against  the  grandchildren  of  a  person  dying  seised, 
against  whom  there  was  no  adverse  possession,  where,  at  the  decease 
of  the  grand&ther,  the  mother  of  the  lessors,  through  whom  the  estate 
descended  to  them,  was  under  coverture,  against  whom  the  statute 
had  not  begun  to  run,  and  the  action  is  brought  within  ten  years 
after  the  decease  of  their  jEEither,  the  tenant  by  the  curtesy  .^  Where 
an  adverse  possession  commenced  in  1772,  when  A  was  tenant  by  the 
curtesy,  and  the  reversionary  estate  in  his  daughter,  who  was  an  in- 
fant: The  daughter  married  B,  in' 1783,  and  A,  the  tenant  by  the 
curtesy,  died  in  1784 ;  B,  the  husband,  died  in  1807  ;  and  his  widow, 
the  daughter  of  A,  was  the  lessor  of  the  plaintiff.  When  the  adverse 
possession  commenced,  the  only  disability  which  existed,  independent 
of  the^  estate  by  the  curtesy,  was  the  infancy  of  the  lessor.  Her 
coverture,  as  has  been  stated,  did  not  commence  until  1788,  and  the 
particular  estate  terminated  in  1784.  It  was  contended,  that  the  les- 
sor, being  then  of  full  age,  and  having  a  right  of  entry,  was  bound  to 


^  See  also  the  same  doctrine  countenanoed  in  3  Co.  Litt.  by  Thomas,  p.  IS,  n.  1. 
[In  Oiiio,  the  hein  of  a  non-fosidcnt  are  barred  by  an  adverse  possession  of  land  for 
twenty  years,  daring  the  lifetime  of  the  ancestor.  Lewis  v.  Baird,  8  McLean  (U.  S.), 
56.] 

^  Moore  v,  Jackson,  4  Wend.  (N.  Y.),  B.  58. 
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exact  it,  and  that  she  could  not  avail  herself  of  her  coverture,  it  being 
urged  that  her  coverture  was  a  second  or  cumulative  disability,  which 
was  never  allowed.  But  the  court  held,  that,  during  the  particular 
estate,  no  right  of  entry  had  descended  to  the  lessor,  and  that  there- 
fore the  statute  did  not  begin  to  run  till  the  death  of  tenant  by  the 
curtesy,  and  that  the  first  disability  was  coverture.^ 

§  484.  Where  there  has  been  an  adverse  possession  during  the  time 
limited  by  the  statute,  against  tenants  in  common,  one  of  whom  is 
within  the  saving  of  the  statute,  the  right  of  the  others  is  not  thereby 
8aved.a  •And  so  it  seems,  if  an  estate  descend  to  parceners,  one  of 
whom  is  under  a  disability,  which  continues  for  more  than  twenty 
years,  and  the  other  does  not  enter  within  the  twenty  years,  the  disa- 
bility of  the  one  does  not  preserve  the  tide  of  the  other.  In  an 
action  of  ejectment  by  two  coheirs,  the  declaration  contained  two 
counts,  the  first  of  which  stated  a  demise  by  Elizabeth  Langdon, 
widow,  and  William  Barrett.  The  second  count  was  on  the  demise 
of  Elizabeth  Langdon  only.  On  the  trial,. in  1809,  both  of  the  les- 
sors of  the  plaintiff  established  their  titie  as  heirs  of  William  Peart. 
In  1789,  a  person  named  Ley,  who  was  then  seised  of  the  premises, 
devised  them  to  Elizabeth  Ley,  and  the  heirs  of  her  body,  and  in  case 
she  should  die  without  issue  of  her  body,  then  over  to  John  Peart, 
his  heirs  and  assigns  forever.  .  The  testator  died  in  1789.  Elizabeth 
Ley,  the  tenant  in  tail,  died  without  issue  in  1756.  John  Peart  died 
before  her,  in  1740,  leaving  William  Peart  his  son  and  heir,  who  died 
in  1763,  leaving  two  sisters  his  coheiresses,  one  of  whom,  Elizabeth 
Langdon,  was  a  feme  covert  at  the  time  of  his  death,  and  so  continued 
until  1808,  when  her  husband  died.  The  other  sister,  Mary  Peart, 
who  afterwards  married  a  person  named  Barrett,  and  was  the  mother 
of  the  other  lessor  of  the  plaintiff,  was  of  full  age,  and  was  unmarried 
at  the  time  of  her  brother's  decease.  Mansfield,  Ch.  J.  In  this  case 
were  two  demises,  and  a  verdict  passed  for  the  plaintiff  on  the  second 
demise  by  Elizabeth  Langdon,  the  fact  being  that  the  estate  descended 
to  Elizabeth  Langdon,  a  feme  covert,  and  Mary  Peart,  in  parcenary, 


^  Jackson  r.  SeUick,  6  Johns.  (N.  Y.),  R.  262,  wliich  is  recognized  in  Jadcson  v. 
Johnson,  5  Cowen  (N.  Y*),  R.  74.  See  also,  Jackson  v.  Schoonmaker,  4  Johns.  (N. 
Y.),  R.  390  ;  8  Inst.  R.  216;  S  Co.  93;  10  id.  49,  99;  Hob.  R.  265. 

3  See  Jackson  v,  Bradt,  2  Caines,  R.  169. 
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and  that  twenty  years  elapsed  ivifliout  Mary  Peart's  entering.  And 
the  only  question  was,  whether  the  lessor  of  the  plaintiflF  was  not  en- 
titled to  judgment  on  the  first  count,  on  the  idea  that,  as  Elizabeth 
Langdon  was  under  a  disability  at  the  time  of  the  descent  cast,  that 
circumstance  was  to  operate  in  faror  of  the  other  coparcener.  We 
are  of  opinion,  that  the  entry  of  Elizabeth  Langdon  cannot  give  a 
right  of  entry  to  Barrett,  whose  right  was  before  barred  by  the  stat- 
ute of  limitations ;  but  that  the  judgment  must  be  for  the  lessor  of 
the  plaintiff  for  the  moiety  -only .^  It  was  held,  by  Mr.  Justice  Story, 
in  an  action  of  trespass  brought  by  several  plainti%,  who  were  coten- 
ants,  in  which  the  disability  of  only  some  of  the  plainti&  was  relied 
on  in  fayor  of  all,  that  when  the  statute  runs  against  one  of  two  par- 
ties entitled  to  a  joint  action,  it  operates  as  a  bar  to  such  joint  ac- 
tion ;  *  and  the  case  of  Doroure  v.  Jackson,^  is  cited.     Consequently ,- 


1  Roe  V.  Rowlston,  2  Taunt.  R.  441 ;  [Riggs  r.  Dooley,  7  B.  Mon.  (Ky.),  236 ; 
Moore  v.  Armstrong,  10  Ohio,  11 ;  Bronson-  v.  Adams,  id.  135 ;  Wade  v.  Johnson,  5 
Hnmph.  (Tenn.),  117;  Woodward  v,  Clarke,  4  Strobh.  (S.  C),  Eq.  167 ;  Jordan  v. 
Thornton,  7  Geo.  517 ;  Pendeigrast  v,  GnlUtt,  10  Geo.  218.  Bat  in  Meese  v.  Keefe, 
10  Ohio,  362,  and  Lockwood  v.  WUdman,  13  Ohio,  430,  a  different  doctrine  seemB  to 
be  held.]  See  also,  Callen  v.  Motzer,  13  Serg.  &  Rawle  (Penn.),  R.  350.  A  copar- 
cener may  bring  ejectment  on  his  separate  demise,  Jackson  v.  Sample,  1  J.  C.  231. 

^  Marsteller  v.  M'Clean,  7  Cranch  (U.  S.),  R.,156. 

'  4  T.  R.  516 ;  and  see  aUio,  Dickey  v.  Armstrong,  1  Marsh.  (Ey.),  R.  39 ;  Simpson 
V.  Shannon,  3  id.  R.  362 ;  Turner  v.  Debell,  2  id.  R.  384 ;  Johnson  v.  Harris,  3  Hayw. 
(Tcnn.),  R.  113;  Thomas  v.  Machir,  4  Bibb  (Ky.),  R.  412;  Riden  v.  Frien,  2  Murph. 
(N.  C),  R.  577.  Where  there  are  several  coheirs  lessors  of  the  plaintiff  in  an  action  of 
^ectment,  and  joint  and  several  demises  are  laid  in  the  declaration,  and  one  of  tlie  co- 
heirs, who  labors  under  no  disability,  foils  to  bring  his  action  witliin  the  time  limited  by 
law ;  though  his  right  to  recovery  will  be  haired  by  the  act,  it  will  not  affect  his  coheirs 
who  were  under  disability.  The  proviso  in  the  act  is  personal,  and  iipplies  to  all  those 
who  labor  under  any  of  the  enumerated  disabilities.  Lewis  v.  Barksdale,  2  Brockcnb. 
(Cir.  Co.),  R.  436.  It  was  held,  in  South  Carolina,  that  the  infancy  of  one  of  several 
persons,  having  a  joint  interest  in  land,  will  protect  the  rights  of  those  who  aro  of  full 
age,  from  the  operation  of  the  statute.  Lahiflfe  v.  Smart,  1  Bail.  (S.  C),  R.  192.  This 
was  in  conformity  to  former  decisions,  and  the  settled  practice.  But  Nott,  J.,  who  gave 
the  opinion  of  the  court,  said,  **  The  correctness  of  the  rule  may  be  questionable ;  but 
this  court  does  not  feel  at  liberty  to  innovate  on  a  rule  of  law  which  has  long  been  re- 
garded as  settled,  and  has  been  acted  upon  for  a  great  length  of  time.  I  do  not  know 
that  our  courts  have  permitted  the  rights  of  cotenants  to  be  saved  by  any  other  disability 
than  that  of  infancy.  The  question  in  relation  to  other  cases  is  still  open  for  considera- 
tion. [And  this  rule  is  stiU  adhered  to.  Thompson  v.  Gaillard,  3  Rich.  (S.  C),  418. 
So  also  in  Kentucky.  Harlan  v,  Seaton,  18  B.  Mon.  312.]  If  several  persons  be  heirs, 
and  one  of  them  &/eme  co^jert,  at  the  time  when  the  adverse  possession  commences,  and 
80  continues  until  the  time  of  bringing  the  action  by  the  plaintiff,  her  disability  wiU  not 
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in  the  case  of  joinirtenancy,  where  the  parties  are  compelled  to  join, 
the  disability  of  one  of  them  would  afford  no  advantage  in  any  way, 
unless  the  party  subject  to  disability  should,  in  an  action  of  eject- 
ment, sue  alone,  and  his  demise  to  the  lessee  should  be  construed  as 
a  severance  of  the  joint  estate,  and  as  converting  it  to  an  estate  in 
common. 


prevent  the  bar  an  to  the  others  under  no  disabilities.  For  each  tenant  in  common  as 
heirs  hy  our  (Tenn.)  act  of  assembly,  may  sue  for  his  own  share,  notwithstanding  the 
fima  may  not  be  foand.  Johnson  v.  Smithy  5  Hayw.  (Tenn.);  ti,  [So  in  New  York. 
Carpenter  v.  Schermerhom,  2  Barb.  (N.  Y.),  Ch.  314.]  In  Connecticut,  it  has  been 
held,  that  an  adverse  possession  against  two  tenants  in  common,  one  of  whom  is  within 
the  savings  of  the  statutes,  operates  against  the  other,  and  so  with  coparceners.  Doolit- 
tie  V.  Blakesly,  4  Day  (Conn.),  R.  265;  Sandford  y.  Button,  id.  810.  [And  see  also, 
Weill  V,  Uayl&nd,  1  Swan  (Tenn.),  501.] 
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CHAPTER   XXXVII. 

or  JUDICIAL  EXCEPTIONS,  ETC. 

§  485.^  From  auiihorities  which  have  been  cited  throughout  the  pre- 
ceding pages,  it  obviously  appears,  that  statutes  of  limitations  are  to 
be  strictly  construed  by  courts  of  justice,  and  that,  although  there 
have  been  some  instances  in  which  this  rule  has  been  departed  from, 
owing  to  conceptions  of  inherent  equity,  they  "have  altogether  failed 
in  establishing  a  contrary  precedent.^  Chancellor  Kent,  in  Damarest 
vx  Wynkoop,^  maintained,  that  it  would  be  not  only  impolitic,  but 
contrary  to  established  rule,  both  in  law  and  equity,  to  depart  from 
the  plain  meaning  and  literal  expression  of  these  statutes.  It  has 
been  shown,  that  the  persons  almost  invariably  enumerated  in  gen- 
eral acts  of  limitation,  as  excepted  from  their  operation,  could  not  be 
so  by  judicial  construction,  and  unless  so  expressly  declared  to  be  by 
the  legislature.^  Sir  William  Grant,  in  Beckford  v.  Wade,*  adverted 
to  the  case  of  defendants  absent,  or  out  of  the  realm,  before  the  stat- 
ute of  Queen  Anne.  It  was  in  vain  .attempted,  he  said,  upon  general 
reasoning,  in  many  cases,  to  introduce  an  exception  in  favor  of  the 
plaintiff,  in  a  case  where  the  defendant  was  out  of  the  realm.  A 
plaintiff  out  of  the  realm,  he  said,  might  prosecute  a  suit  by  attorney ; 
but,  when  the  defendant  is  out  of  the  realm,  it  is  very  hard  to  call 
upon  the  plaintiff  to  institute  a  suit  which,  in  most  cases,  must  be 
wholly  fruitless ;  and  yet,  until  the  statute  of  Queen  Anne  was  made, 
that  case  formed  no.  exception,  and  the  statute  of  limitations  barred 
the  action. 

§  486.  In  a  case  in  the  Supreme  Court  of  the  United  States,  the 
same  doctrine  was  adhered  to.     The  case  was  admitted  to  be  within 


^  See  ante,  Chap.  11.  \  23. 

*  Demarest  r.  Wynkoop,  3  Johns.  (N.  Y.),  Ch.  R.  146. 
>  See  ante,  Chap.  XIX.  ^  194,  205. 

*  Beckford  v.  Wade,  17  Ves.  R.  88. 
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the  act  of  limitations  of  the  State  of  Tennessee,  and  not  within  the 
letter  of  the  exceptions.  It  was  held  by  the  court,  that,  notwith- 
standing the  laws  of  the  United  States  prohibited  all  persons  from 
surveying  or  marking  any  lands  within  the  Indian  territory,  and  the 
plaintifis  could  not,  therefore,  survey  the  land  granted  to  them,  the 
defendants  were  entitled  to  hold  the  part  possessed  by  them,  by  vir- 
tue of  such  p6s3ession.  The  claim  of  the  plaintiff  to  be  excepted 
from  the  operation  of  the  statute  was  founded  solely  on  the  impedi- 
ment8  to  the  assertion  of  their  own  title.  The  language  used  by  the 
court  was,  that,  ^^  wherever  the  situation  of  a  party  was  such,  as,  in 
the  opinion  of  the  legislature,  to  furnish  a  motive  for  excepting  him 
from  the  operation  of  the  law,  the  legislature  has  made  the  exception ; 
and  that  it  would  be  going  too  far  for  the  court  to  add.  to  tiiose  excep* 
tions."  It  had  nevef  been  determined,  sidd  Chief  Justice  Marshall, 
who  delivered  the  opinion  of  the  court,  '^  that  the  impossibilily  of  bring- 
ing a  case  to  a  successful  issue,  from  causes  of  uncertain  duration, 
though  created  by  the  hgidaUire^  shall  take  a  case  out  of  the  opera- 
tion of  the  act  of  limitations,  unless  the  legislature  shall  so  declare 
it.''  1 

§  487.  Agreeably  to  the  above  position  advanced  by  Chief  Justice 
Marshall,  a  discharge  under  an  insolvent  law  does  not  take  from  the 
debtor  the  protection  which  is  afforded  by  the  statute,  even  by  virtue 
of  the  equity  of  the  exception  of  being  "  beyond  seas,"  or  "  out  of 
the  State ; "  although  the  reason  why  such  absence  of  a  defendant 
excuses  the  plaintiff  from  prosecuting,  is,  that  he  cannot  be  reached 
by  a  process  of  the. courts.^  A  B  made  his  promissory  note  on  the 
7th  April,  1812,  in  favor  of  C  D,  who  indorsed  it  to  E  F.  An  act  of 
assembly  was  passed  in  Pennsylvania  on  the  13th  March,  1812,  which 
was,  in  fact,  a  bankrupt  law.  On  the  31st  March,  1817,  the  Supreme 
Court  of  Pennsylvania  held,  that  the  said  act  was  constitutional,  and 


1  Mclver  v.  Ragan,  2  Wheat.  (U.  S,),  R.  25. 

*  Seo  anUf  Chap.  XIX.  §  194.  It  was  held,  that  the  insolTent  act  of  52  Geo.  III., 
by  which  a  right  was  reserved  to  creditors  to  obtain  payment  out  of  the  future  efiects  of 
the  insolvent,  did  not  prevent  the  operation  of  the  statute  of  limitations.  Browning  v. 
Paris,  5  Mecs.  &  Welsh.  Ex.  R.  117.  Discbaige  under  insolvent  law  does  not  prevent 
the  operation  of  the  statute  upon  the  claim  of  the  creditor.  Stetor  v,  Oram,  1  Whart. 
(Penn.),  R.  106 ;  Shoenborger  t?.  Adams,  4  Watts  (Penn.),  R.  430;  overruling  the  dic- 
tum of  Huston,  J.,  in  Feather's  Appeal,  1  Penn.  R.  322.  \ 
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a  (Kscharge  under  it  a  bar  to  a  recovery.^*  The  case,  on  i^hich  this 
decision  was  made,  was  removed  to  the  Supreme  Court  of  the  United 
States,  and  there  reversed  on  the  13th  February,  1821.^  More  than 
six  years  after  the  cause  of  action  arose  on  the  said  note,  E  F  brought 
a  suit  on  it  against  A  B ;  and,  on  a  case  stated,  the  following  ques- 
tion was  submitted  for  the  opinion  of  the  court :  "  Did  the  act  of  lim- 
itations run  against  the  plaintiff  while  the  act.  of  18th  March,  1812, 
was  held  by  the  Supreme  Court  of  Pennsylvania  to  be  constitu- 
tional ?  "  It  was  held  by  that  court,  that  these  circumstances  did  not 
stop  the  running  Of  the  statute.* 

§  488.  It  has  even  been  considered,  that,  when  courts  of  justice 
are  shut  up  in  time  of  war,  so  that  no  process  could  be  instituted,  the 
statute  of  limitations  will  continue  to  run.  This  is  ^  very  strong 
case ;  but  it  is  stated  to  have  been  so  held  by  Bridgman,  Ch.  J.,  who 
thought  that,  though  courts  were  shut  up,  and  consequently  no  origi- 
nal could  be  filed,  yet  the  statute  would  bar  the  action.  And  the 
reason  assigned  was,  that  the  statute  is  general,  and  must  affect  all 
cases  which*  are  not  specially  exempted.^  This  resolution,  it  is  also 
said,  was  often  approved  by  Lord  Chief  Justice  Holt.^  But  the  opin- 
ion of  Plowden  was,  that  things  happening  by  an  invincible  necessity, 
though  they  be  against  the  common  law,  or  an  act  of  Parliament,  shall 
not  be  prejudicial ;  and  that  to  say  that  the  courts  were  shut,  is  a 
good  excuse  on  voucher  of  record.^  These  authorities  all  relate  to  the 
civil  and  domestic  wars  in  England,  when  the  courts  of  justice  were 
shut,  and,  consequently,  when  a  party,  if  he  was  ever  so  much  dis- 
posed, could  assert  no  claim,  however  just  and  legal.  Such  an  ex- 
traordinary state  of  things  is  certainly  not  to  bfe  presumed,  and  there- 
fore not  contemplated  by  the  legislature  of  any  country ;  and,  conse- 
quently, the  legislature,  in  limiting  a  period  for  the  commencement  of 
suits,  do  not  intend  that  an  individual,  after  suffering  all  the  inconven- 
iences accompanying  so  serious  an  event,  shall  also  be  deprived  of 
the  rights  which  belonged  to  him  before  it  occurred.     And  this  was 


1  Farmers  and  Mechanics  Bank  v.  Smith,  3  Serg.  &  Sawlo  (Penn.),  R.  63. 
a  6  Wheat.  (U.  S.),  R-  13. 

*  Hudson  V.  Carey,  11  Serg.  &  Rawle  (Pcnn.),  R.  10. 

*  Hall  V.  Wyboumc,  2  Salk.  R.  420;  Anbrcy  v.  Fortescne,  10  Mod.  R.  266. 

*  See  opinion  of  Sir  William  Grant,  in  Beckford  v.  Wade,  17  Vefl.  R.  92. 
«  Plowd.  R.  9  6. 
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not  only  the  opinion  of  Plowden,  but  of  Sir  Edward  Coke,  who  sajs, 
^^  that,  in  times  of  domestic  war,  when  the  courts  of  justice  are  shut, 
a  descent  shall  not  take  away  an  entry,  though  the  disseisin  was  in 
times  of  peace ;  for,  if  it  did,  the  disseisee  would  be  without  all  remr 
edy,  there  being  no  courts  open  for  him  to  bring  his  action  in.''  ^ 
The  law  in  England,  it  clearly  appears,  however,  was  otherwise  con- 
sidered. And  this  appearance  is  rendered  still  more  clear  by  an  act 
of  Parliament,  in  the  first  year  of  William  and  Mary,  by  which  it  was 
enacted,  that  the  period  from  the  10th  of  December,  when  King 
James  departed,  until  the  •12th  of  March,  when  King  William  as- 
sumed the  government,  should  not  be  accounted  any  part  of  the  time 
within  which  any  person,  by  virtue  of  tiie  statute  of  limitations,  might 
bring  his  action ;  but  tiiat  he  should  have  so  much  allowance  of  time 
as  was  from  th#  10th  of  December  to  the  12th  of  March  for  brining 
his  action.^  The  treaty  of  peace  between  Great  Britain  and  the 
United  States,  of  1783,  prevented  the  operation  of  the  statute  upon 
British  debts  contracted  before  that  time.' 


1  Co.  litt.  249  a. 
3  Snode  v.  Ward,  S  Let,  B.  283. 

s  Hopkirk  v.  BeU,  3  Cninch  (U.  S.)i  B.  454.    And  see  also,  2  id.  411 ;  1  Dallas  (U. 
S.),  B.  411 ;  1  Johns.  (N.  Y.),  Ca.  76;  1  Dessaos.  (S.  C),  B.  427. 
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[The  margin&l  references  are  to  paging  of  the  preyioiu  edition.] 


LIMITATION    OP   ACTIONS. 

By  the  Statute  82  Hetu  VllL  Ch.  2. 

No  persoii  shall  sue,  have,  or  maintain  any  writ  of  right,  or  make^ny  pre- 
scription, title,  or  claime  to,  or  for  any  Mannors,  Lands,  Tenements,  Rents, 
Annuities,  Commons,  Pensions,  Portions,  Corodies,  or  other  Hereditaments  of 
the  possession  of  his  or  their  Ancestors  or  predecessors ;  and  declare  and  alleadge 
any  farther  seisin  or  possession  of  his  or  their  Ancestor  or  predecessor,  but  onley 
of  the  seisin  or  possession  of  his  Ancestor  or  predecessor,  which  hath  beene,  or 
now  is,  or  shall  be  seised  of  the  said  Mannors,  Lands,  &c.,  or  other  Hcoredita- 
ments  within  sixtie  yeares  next  before  the  teste  of  the  same  writ,  or  next  before 
the  said  prescription  title  or  claime  so  sued,  commenced,  brought,  made,  or 
had. 

No  person  or  persons  shall  sue,  haVe,  or  maintaine  any  Assesse  of  Mordunces- 
tor,  Cosinage,  Ayel,  writ  of  entrie  upon  disease  done  to  any  of  his  Ancestors  or 
predecessors,  or  any  other  action  possessory  upon  the  possession  of  any  of  his 
Ancestors  or  predecessors,  for  any  Mannors,  Lands,  Tenements,  or  other  Hered- 
itaments of  any  further  seisin  or  possession  of  his  or  their  Ancestor  or  predeces- 
sor, but  onley  of  the  seisii^or  possession  of  his  or  their  Ancestor  or  predecessor, 
which  was,  or  hereafter  shall  be  seised  of  the  same  Mannors,  Lands,  Tenements, 
or  other  Hereditaments  within  fif^  years  next  before  the  teste  of  the  originall 
of  the  same  writ  to  bee  brought. 

No  person  nor  persons  shall  sue,  have,  or  maintaine,  any  action  for  any  Man- 
nors, Lands,  Tenements,  or  other  Hereditaments  of  or  upon  his  or  their  own 
seisin  above  thirty  years  next  before  the  teste  of  the  originall  of  the  same  writ  * 
to  be  brought,  &c. 

Nor  shall  make  any  avowry  or  cognisance  for  any  Rent,  suite,  or  service,  and 
alleadge  any  seisin  of  any  suite  or  service  in  the  same  avowry  or  cognizance  in 
the  possession  of  his  or  their  Ancestors  or  predecessor  or  predecessors,  or  in  his 
own  possession,  or  in  the  possession  of  any  other  whose  estate  he  shall  pretend  or 
claim  to  have  above  fiftie  years  next  before  the  making  of  the  said  Avowry  or 
cognisance. 
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[  *  ii  ]       *  All  formedons  in  reverter,  formedons  in  remainder,  and  Scire  fadas^ 
upon  fines  of  any  Mannors,  Lands,  Tenements,  or  other  Hereditaments, 
shall  bee  sued  and  taken  within  fi^e  years  next  after  the  title  and  cause  of 
action  yoZ/encf,  and  at  no  time  after  the  said  fiftie  yeares  passed. 

If  any  person  or  persons  doe  at  any  time  sue  any  of  the  said  actions  or  writs  for 
any  Mannor,  Lands,  Tenements,  or  other  Hereditaments,  or  make  any  avowry, 
cognisance,  prescription,  title,  or  claime  of,  or  for  any  rent,  suite,  service,  or  other 
Hereditaments,  and  cannot  prove  that  he  or  they,  or  his  or  their  Ancestors  or  pre- 
decessors were  in  actuall  possession  or  seisin  of,  or  in  the  same  Mannors,  Lands, 
Tenements,  and  Hereditaments,  and  at  any  time  within  the  yeares  before  limited 
in  this  act,  and  in  manner  and  forme  aforesaid ;  if  the  same  be  traversed  or  denied 
by  the  partie,  person,  or  defendant,  then  after  such  triall  therein  had,  all  and 
every  such  person  and  persons  and  their  heires,  shall  from  thenceforth  be  utterly 
barred  forever  of  all  and  every  the  said  writs,  actions,  avowries,  cognisance,  pre- 
scription, titled  and  claim  hereafter  to  be  sued,  had,  or  made  of,  and  for  the 
sam^  Mannors,  Lands,  &c.,  or  other  the  premisses,  or  any  part  of  the  same. 

Provided  always,  that  every  person  and  persons  which  now  have  any  of  the 
ssdd  actions,  writs,  avowries.  Scire  facias^  Com,  Title,  cognisance,  title,  claim,  or 
prescription  depending ;  or  that  shall  hereafter  bring  any  of  the  said  actions,  or 
make  adjr  of  the  ssdd  avowries,  prescription,  title,  &c.,  at  any  time  before  the 
Feast  of  the  Ascention  of  our  Lord,  1546,  shall  alleadge  the  seisin  of  his  or  their 
Ancestors  or  predecessors,  and  his  bwne  possession  and  seisin,  and  have  also  all 
other  like  advantage  to  all  intents  and  purposes  in  the  same  writs,  actions, 
avowries,  cognisances,  and  prescriptions,  titles,  and  clayme,  as  he  or  they  might 
have  had  at  any  time  before  the  making  of  this  Statute. 

Provided  also,  that  if  any  person  being  within  the  age  of  twenty-one  yeares^ 
covert,  baron,  or  in  prison,  or  out  of  this  Bealme  of  England,  nor  having  cause 
to  sue  br  bring  any  of  the  said  writs,  actions,  or  to  make  any  avowries,  cogni- 
sances, prescriptions,  titles,  or  claymes,  tl^t  such  person  or  persons  may  sue, 
commence,  or  bring  any  of  the  said  writs  or  actions,  or  make  any  of  the  said 
avowries,  cognisances,  prescHptions,  title,  or  claime  at  any  time  within  dx  yeares 
next  aft;er  such  person,  nor  bei%  within  age  shall  accomplish  the  age  of  21 
yeares,  or  within  six  yeares  next  aft;er  such. person  now  being  in  prison  shall  bee 
enlarged,  or  never  being  out  of  the  Reahne,  come  into  the  Realme.  And  that 
every  suoh  person  in  their  said  actions,  writs,  avo^es,  cognisances,  prescrip- 
tions, title  or  claime  to  be  made,  &c.,  within  the  said  six  yeares,  shall  alleadge 
within  the  said  six  yeares,  the  seisin  of  his  or  their  Ancestors  or  predecessors, 
or  of  his  owne  possession,  or  of  the  possesion  of  those  whose  estate  hee  shall 
then  clayme.  And  also  within  the  same  six  yeares  shall  have  all  and  every 
such  advantages  in  the  same  as  he  or  they  might  have  had  before  the  making  of 

this  act 
[  *  iii  ]  *  Provided,  also,  that  if  it  happen  the  said  person  nofw  being  within  age 
covert  baron  in  prison  pr  out  of  this  Realme,  having  cause  to  sue  or  bring 
any  of  the  said  writs,  avowries,  cognisances,  descriptions,  &c.  to  die  within  age, 
or  during  condition,  &c.  or  to  decease  within  six  yeares  next  after  such  person 
shall  attain  his  full  age,  or  be  at  lai^e,  &c.  and  no  determination  or  judgment 
had  of  such  titles,  actions,  or  rights  to  them^so  accrued,  then  the  next  heire  to 
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finch  person  or  persooB  shall  have  and  enjoy  such  liberty  and  advantage  to  sue, 
&c.  within  six  years  next  afler  the  death  of  such  person  or  persons  now  impris- 
oned, &c.  in  such  manner  as  the  same  infant  after  his  full  age,  or  the  said  woman 
eoyert  after,  &c.  should  or  might  have  had  within  six  yeares  then  next  ensuing, 
by  virtue  of  the  provision  last  before  rehearsed. 

Fft)vided,  also,  that  if  any  person  before  AfK^nsion,  1546,  sue  or  commence 
any  of  the  said  writs,  &c.  or  make  any  avowry,  &c.  and  the  same  happen  by  the 
death  of  any  of  the  sayd  parties,  to  bee  abated  before  judgment  or  determinar 
tion  thereof,  then  the  same  person  or  persons  being  demandants  or  av^ants,  or 
making  such  title  prescription,  &c.  being  then  alive,  and  if  not,  then  the  ne:;ct 
heire  of  such  person  so  deceased  may  pursue  his  action,  and  make  his  avowry, 
&C.  upon  the  same  matter  within  one  yeare  next  after  such  action  or  suite 
abated,  and  shal  enjoy  all  such  advantage  to  make  their  said  titles  within  the 
said  one  yeare,  as  the  demandant  demandants  in  such  writs,  &c.  should  or  might 
have  had  or  enjoyed  in  the  said,  former  action  or  suite. 

Provided,  furthermore,  that  if  any  false  Verdict  happen  hereafter  to  be  given 
or  made  in  any  of  the  said  actions,  suites,  avowries,  prescriptions,  titles,  or 
claymes ;  that  then  the  partie  grieved  by  reason  of  the  same,  shall  and  may  have 
his  Attaint  upon  every  such  Verdict  so  given  or  made,  and  the  plaintiffe  in  the 
Attaint  upon  judgement  for  him  given,  shall  have  his  recovery,  execution,  and 
other  advantage  in  like  manner  as  heretofore  hath  been  used,  any  thing  in  this 
Statute  contained,  to  the  contrary  notwithstanding. 


By  the  Statute  21  James  L  CL  16,  entitled^  ^^  An  act  for  Imitation  of  actions^ 

and  for  avoiding  of  suits  in  Law.*' 

For  quieting  of  men's  estates,  and  avoiding  of  suits,  be  it  enacted  by  the 
King's  most  excellent  majesty,  the  Lords  spiritual  and  temporal,  and  Commons, 
in  tills  prefpnt  Parliament  aasembled,  that  all  writs  of  formedon  in  descender, 
fbrmedon  in  remainder,  and  fbnuedon  in  reverter,  at  any  time  hereafter  to  be 
«  sued  or  brought,  of,  or  for  any  manors,  lands,  tenements,  or  hereditaments, 
whereunto  any  person  or  persons  now  hath  or  have  any  *  title,  or  cause  [*iv] 
to  have  or  pursue  any  such  writ,  shall  be  sued  or  taken  within  twenty 
years  nbxt  after  the  end  of  this  present  sesaon  of  Parliament :  And  after  the 
said  twenty  years  expired,  no  person  or  persons,  or  any  of  their  heirs,  shall  have 
or  maintain  any  such  writ,  of  or  for  any  of  the  said  manors,  lands,  tenements,  or 
heredilBments ;  (2)  and  that  all  writs  of  formedon  in  descender,  formedon  in 
remainder,  formedon  in  reverter,  of  any  manors,  lands,  tenements,  or  other  he- 
reditaments whatsoever,  at  any  time  hereafter  to  be  sued  or  brought  by  occasion 
or  means  of  any  title  or  cause  hereafter  happening,  shall  be  sued  or  taken  within 
twenty  years  next  after  the  title  and  cause  of  action  first  descended  or  fallen, 
and  at  no  time  after  the  said  twenty  years ;  (3)  and  that  no  person  or  persons 
that  now  hath  any  right  or  title  of  entry  into  any  manors,  lands,  tenements,  or  he- 
reditaments now  held  from  him  or  them,  shall  thereinto  enter,  but  within  twenty 
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years  next  after  the  end  of  this  present  session  of  Parliament,  or  within  twenty 
years  next  after  any  other  title  of  entry  accrued ;  (4)  and  that  no  person  or 
persons  shall  at  any  time  hereafter,  make  any  entry  into  any  lands,  tenements, 
or  hereditaments,  but  within  twenty  years  next  after  his  or  their  right  or  title, 
which  shall  hereafter  first  descend  or  accrue  to  the  same ;  and  in  default  thereof, 
such  persons  so  not  entering,  and  their  heirs,  shall  be  utterly  excluded  and  disa- 
bled from  such  entry  after  to  be  made ;  any  former  law  or  statute  to  the  contrary 
notwithstanding. 

II.  PrcMded,  nevertheless.  That  if  ai)y  person  or  persons  that  is  or  shall  be 
entitled  to  such  writ  or  writ-s,  or  that  hath  or  shall  have  such  right  or  title  of 
entry,  be,  or  shall  be,  at  the  time  of  the  said  right  or  title  first  descended, 
accrued,  come  or  fallen  within  the  age  of  one  and  twenty  years,  y«me  covert,  nan 
compos  mentiSf  imprisoned,  or  beyond  the  seas,  that  then  such  person  and  persons, 
and  his  and  their  heir  and  heirs,  shall  or  may,  notwithstanding  the  said  twenty 
years  be  expired,  bring  his  action,  or  make  his  entry  as  he  might  have  done 
before  this  act :  (2)  so  as  such  person  and  persons,  or  his  or  their  heir  and  heirs, 
shall,  within  ten  years  next  after  his  and  their  full  age,  discoverture,  coming  of 
sound  mind,  enlai^ement  out  of  prison,  or  coming  into  this  realm,  or  death,  take 
benefit  of  and  sue  forth  the  same,  and  at  no  time  aftier  the  said  ten  years. 

III.  And  be  it  further  enacted.  That  all  actions  of  trespass  quare  clausum 
Jregit,  all  actions  of  trespass,  detinue,  action,  sur  trover,  and  replevin  for  taking 
away  of  goods  and  cattle,  all  actions  of  account,  and  upon  the  case,  other  than 
such  accounts  as  concern  the  trade  of  merchandise  between  merchant  and  mer- 
chant, their  factors  or  servants,  all  actions  of  debt  grounded  upon  any  lending  or 
contract  without  speciality ;  all  actions  of  debt  for  arrearages  of  rent,  and  all 
actions  of  assault,  menace,  battery,  wounding,  and  imprisonment,  or  any  of 
them,  which  shall  be  sujed  or  brought  at  any  time  after  the  end  of  this  present 

session  of  Parliament,  shall  be  commenced  and  sued  within  the  time  and 
[  *  V  ]  limitation  hereafter  expressed,  and  not  after ;  *  (that  is  to  say,  (2)  the 

said  actions  upon  the  case  (other  than  for  slander),  and  the  said  actions 
for  account,  and  the  said  actions  for  trespass,  debt,  detinue,  and  repleviii  for 
goods  or  cattle,  and  the  said  action  of  trespass  quare  clausum  JregU,;fnthiD.  three 
years  next  after  the  end  of  this  present  session  of  Parliament,  or  within  six  years 
next  after  the  cause  of  such  actions  or  suit,  and  not  after ;  (3)  and  the  said  • 
actions  of  trespass,  of  assault,  battery,  wounding,  imprisonment,  or  any  of  them, 
within  one  year  next  after  the  end  of  this  present  session  of  Parliament,  or 
within  four  years  next  after  the  cause  of  such  actions  or  suit,  and  not  after ;  (4) 
and  the  said  action  upon  the  case  for  words,  within  one  year  after  the  end  of 
this  present  session  of  Parliament,  or  within  two  years  next  after  the  words 
spoken,  and  not  after.  • 

IV.  And,  nevertheless,  be  it  enacted.  That  if  in  any  the  said  actions  or  suits, 
judgment  be  given  for  the  plaintifi*,  and  the  same  be  reversed  by  error,  or  a  ver- 
dict pass  for  the  plaintiflT,  and  upon  matter  alleged  in  arrest  of  judgment,  the 
judgment  be  given  against  the  plaintiff*,  that  he  take  nothing  by  his  plaint,  writ, 
or  bill ;  or  if  any  the  said  actions  shall  be  brought  by  original,  and  the  defendant 
therein  be  outlawed,  and  shall  after  reverse  the  outlawry,  that  in  all  such  cases 
the  party  plaintiff*,  his  heirs,  executors,  or  administrators,  as  the  case  shall 
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require,  may  commence  a  new  action  or  suit,  from  time  to  time,  within  a  year 
after  such  jud^ent  reversed,  or  such  judgment  given  against  the  plaintiff,  or 
outlawry  reversed,  and  not  after. 

V.  And  be  it  further  enacted,  That  in  all  actions  of  trespass  quare  clausum 
fregitj  hereafter  to  be  brought,  wherein  the  defendant  or  defendants  shall  disclaim 
in  his  or  their  plea  to  make  any  title  or  claim  to  the  land  in  which  the  trespass  is  by 
the  declaration  supposed  to  be  done,  and  the  trespass  be  by  negligence,  or  invol- 
untaiy,  the  defendant  or  defendants  shall  be  permitted  to  plead  a  disclaimer,  and 
that  the  trespass  was  by  negligence  or  involuntary,  and  a  tender  or  offer  of  suffi- 
cient amends  for  such  trespass  before  the  acdon  brought,  whereupon,  or  upon 
some  of  them,  the  plaintiff  or  plaintiffs  shall  be  enforced  to  join  issue ;  (2)  and  if 
the  said  issue  be  found  for  the  defendant  or  defendants,  or  the  plaintiff  or  plain- 
tiffs shaU*be  nonsuited,  the  pluntiff  or  plaintiffs  shall  be  clearly  barred  £ix)m  the 
said  action  or  actions,  and  all  other  suits  concerning  the  same. 

Ti,  And  be  it  ftirther  enacted  by  the  authority  aforesaid.  That  in  all  actions 
upon  the  case  for  slanderous  words,  to  be  sued  or  prosecuted  by  any  person  or 
persons  in  any  the  courts  of  record  at  Westminster,  or  in  any  court  whatsoever, 
that  hath  power  to  hold  plea  of  the  same,  aft;er  the  end  of  this  present  session  of 
Parliament,  if  the  jury  upon  the  trial  of  the  issue  in  such  action,  or  the  jury  that 
shall  inquire  of  the  damages,  do  find  or  assess  the  damages  under  forty  shillings, 
then  the  plaintiff  or  plaintiffs  in  such  action  shall  have  and  recover  only 
so  much  costs  as  the  damages  so  *  given  or  assessed  amount  unto,  without  [*vi] 
any  ftirther  increase  of  the  same ;  any  law,  statute,  custom,  or  usage  to 
the  contrary  in  anywise  notwithstanding.    ' 

vn.  Provided,  nevertheless,  and  be  it  further  enacted,  That  if  any  person 
or  persons  that  is  or  shall  be  entitled  to  any  such  action  of  trespass,  detinue, 
action  sur  trover^  replevin,  actions  of  account,  actions  of  debt,  actions  of  trespass 
for  assault,  menace,  battery,  wounding,  or  imprisonment,  actions  upon  the  case 
for  words^  be,  or  shall  be,  at  the  time  of  any  such  cause  of  action  given  or 
accrued,  fallen  or  come  within  the  age  of  twenty-one  years,  feme  covert,  non 
compos  mentis,  imprisoned,  or  beyond  the  seas,  that  then  such  person  or  persons 
shall  be  at  liberty  to  bring  the  same  actions,  so  as  they  take  the  same  within  such 
times  as  are  before  limited,  after  their  coming  to  or  being  of  full  age,  discovert, 
of  sane  memory,  at  large,  and  returned  from  beyond  the  seas,  as  other  persons 
having  no  such  impediment  should  be  done. 


By  Statute  of  S  and  4k  WiUiam  IV.  Ch,  27. 

By  this  Act,  unprefaced  by  any  recital,  it  is  enacted, 

I.  That  the  words  and  expressions  hereinafter  mentioned,  which  in  their 
ordinary  signification  have  a  more  confined  or  a  different  meaning,  shall  in  this 
Act,  except  where  the  nature  of  the  provision  or  the  context  of  the  Act  shall 
exclude  such  construction,  be  interpreted  as  follows ;  (that  is  to  say,)  the  word 
"  land  "  shall  extend  to  manors,  messuages,  and  all  other  corporeal  hereditaments 

A" 
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whatsoever,  and  also  to  tithes  (other  than  tithes  belonging  to  a  spiritual  or  elee- 
mosynar}'  corporation  sole),  and  als^  to  any  share,  estate,  or  interest  in  them  or 
any  of  them,  whether  the  same  shall  be  a  freeholder  or  chattel  interest,  and 
whether  freehold  or  copyhold,  or  held  according  to  any  other  tenure ;  and  the 
word  "  rent  **  shall  extend  to  all  heriots,  and  to  all  services  and  suits  for  which  a 
distress  may  be  made,  and  to  all  annuities  and  periodical  sums  of  money  charged 
upon  or  payable  out  of  any  land  (except  moduses  or  compositions  belonging  to  a 
spiritual  or  eleemosynary  corporation  sole) ;  and  the  person  through  whom 
another  person  is  said  to  claim  shall  mean  any  person  by,  through,  or  under,  or 
by  the  act  of  whom,  the  person  so  claiming  became  entitled  to  the  estate  or 
interest  claimed,  as  heir,  issue  in  tail,  tenant  by  the  curtesy  of  England,  tenant 
in  dower,  successor,  special  or  general  occupant,  executor,  administrator,  legatee, 
husband,  assignee,  appointee,  devisee,  or  otherwise,  and  also  any  person  who  was 
entitled  to  an  estate  or  interest  to  which  the  person  so  claiming,  or*Bome  person 

through  whom  he  claims,  became  entitled  as  lord. by  escheat;  and  the 
[*  vii]  word  "  person  '*  shall  extend  to  a  body  politic,  *  corporate  or  collegiate, 

and  to  a  qlass  of  creditors  or  other  persons  as  well  as  an  individual ;  and 
every  word  importing  the  singular  number  only  shall  extend  and  be  implied  to 
several  persons  or  things  as  well  as  one  person  or  thing;  and  every  word  import- 
ing the  mMculine  gender  only  shall  extend  and  be  applied  to  a  female  as  well 
as  a  male. 

II.  That  after  the  Slst  day  of  December,  1833,  no  person  shall  make  an  entry 
or  distress,  or  bring  an  action  to  recover  any  land  or  rent,  but  within  twenty 
years  next  after  the  time  at  which  the  right  to  make  such  entry  or  distress,  or  to 
bring  such  action  shall  have  first  accrued  to  some  person  through  whom  he 
claims ;  or  if  such  right  shall  not  have  accrued  to  any  person  through  whom  he 
claims,  then  within  twenty  years  next  after  the  time  at  which  the  right  to  make 
such  entry  or  distress,  or  to  bring  such  action,  shall  have  first  accrued  to  the  per- 
son making  or  bringing  the  same. 

III.  That  in  the  construction  of  this  Act,  the  right  to  make  an  entry  or  dis- 
tress, or  bring  an  action  to  recover  any  land  or  rent,  shall  be  deemed  to  have 
first  accrued  at  such  time  as  hereinafter  is  mentioned ;  (that  is  to  say,)  when  the 
person  claiming  such  land  or  rent,  or  some  person  through  whom  he  claims,  shall, 
in  respect  of  the  estate  or  interest  claimed,  have  been  in  possession  or  in  receipt 
of  the  profits  of  said  land,  or  in  receipt  of  such  rent,  and  shall,  while  entitled 
thereto,  have  been  dispossessed,  #1*  have  discontinued  such  possession  or  receipt, 
then  such  right  shall  be  deemed  to  have  first  accrued  at  the  time  of  such  dispos- 
session or  discontinuance  of  possession,  or  at  the  last  time  at  which  any  such 
profits  or  rent  were  or  was  so  received ;  and  when  the  person  claiming  such  land 
or  rent  shall  claim  the  estate  or  interest  of  some  deceased  person  who  shall  have 
continued  in  such  possession  or  receipt  in  respect  of  the  same  estate  or  interest 
until  the  time  of  his  death,  and  shall  have  been  the  last  person  entitled  to  such 
estate  or  interest  who  shall  have  been  in  such  possession  or  receipt,  then  such 
right  shall  be  deemed  to  have  first  accrued  at  the  time  of  such  death ;  and 
when  the  person  dtuming  such  land  or  rent  shaU  claim  in  respect  of  an  estate 
or  interest  in  possession  granted,  appointed,  or  otherwise  assured  by  any  instru- 
ment (other  than  a  will)  to  him,.or  some  person  through  whom  he  claims,  by  a 
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person  being  in  respect  of  ibe  same  estate  or  interest  in  the  possession  or  receipt 
of  the  profits  of  the  land,  or  in  the  receipt  of  the  rent,  and  no  person  entitled 
under  such  instrument  shall  hare  been  in  such  possession  or  receipt,  then  such 
right  shall  be  deemed  to  have  first  accrued  at  the  time  at  which  the  person 
Aaiming  as  aforesaid,  or  the  person  through  whom  he  claims,  became  entitled  to 
such  possession  or  receipt  by  virtue  of  such  instrument ;  and  when  the  estate  or 
interest  claimed  shall  have  been  an  estate  or  interest  in  reversion  or  remainder, 
or  other  future  estate  or  interest,  and  no  person  shall  have  obtained  the  posses- 
sion or  receipt  of  the  profits  of  such  land  or  the  receipt  of  such  rent  in  respect 
of  such  estate  or  interest,  then  such  right  shall  be  deemed  to  have 
*  first  accrued  at  the  time  at  which  such  estate  or  interest  ^pune  an  [*  viii] 
estate  or  interest  in  possession ;  and  when  the  person  claiming  such  land 
or  rent,  or  the  person  through  whom  he  claims,  shall  have  become  entitled  by 
reason  of  any  fi>rfeiture  or  breach  of  condition,  then  such  right  shall  be  deemed 
to  have  first  accrued  when  such  forfeiture  was  incurred  or  such  condition  was 
broken. 

lY.  Provided,  always,  that  whai|  any  right  to  make  an  entry  or  distress,  or  to 
bring  an  action  to  recover  any  land  or  rent  by  reason  of  any  forfeiture  or  breach 
of  condition  shall  have  first  accrued  in  respect  of  any  estate  or  interest  in  rever- 
sion or  remainder,  and  the  land  or  rent  shall  not  have  been  recovered  by  virtue 
of  such  right,  the  right  to  make  an  entry  or  distress,  or  bring  an  action  to 
recover  such  land  or  rent,  shall  be  deemed  to  have  6i&  accrued  in  respect  of 
euch  estate  or  interest,  at  the  time  when  the  same  shall  have  become  an  estate 
or  interest  in  possession,  as  if  no  such  forfeiture  or  breach  of  condition  had  hap- 
pened. 

V.  Fh>vided,  also,  that  a  right  to  make  an  entiy  or  distress,  or  to  bring  an 
action  to  recover  any  land  or  rent,  shall  be  deemed  to  have  first  accrued  in 
respect  of  an  estate  or  interest  in  reversion,  at  the  time  at  which  the  same  shall 
have  become  an  estate  or  interest  in  possession  by  the  determination  of  any 
estate  or  estates,  in  respect  of  which  such  land  shall  have  been  held,  or  the 
profits  thereof  or  such  rent  shall  have  been  received,  notwithstanding  the  person 
claiming  such  land,  or  some  person  through  whom  he  claims,  shall,  at  any  time 
previously  to  the  creation  of  the  estate  or  estates  which  shall  have  determined, 
have  been  in  possession  or  receipt  of  the'  profits  of  such  land,  or  in  receipt  of 
such  rent. 

VI.  That,  for  the  purposes  of  this  Act,  an  administrator  cbuming  the  estate 
or  interest  of  the  deceased  person  of  whose  chattels  he  shall  be  appointed 
administrator,  shall  be  deemed  to  claim  as  if  there  had  been  no  interval  of  time 
between  the  death  of  such  deceased  person  and  the  grant  of  the  letters  of 
administration. 

TU.  That  when  any  person  shall  be  in  possession  or  in  receipt  of  the  profits 
of  any  land,  or  in  receipt  of  any  rent,  as  tenant  at  will,  the  right  of  the  person 
entitled  subject  thereto,  or  of  the  person  tbirough  whom  he  claims,  to  make  an 
entry  or  distress,  or  bring  an  action  to  recover  such  land  or  rent,  shall  be  deemed 
to  have  first  accrued  either  at  the  determination  of  such  tenancy,  or  at  the 
expiration  of  one  year  next  after  the  commencement  of  such  tenancy,  at  which 
time  such  tenancy  shall  be  deemed  to  have  determined :  Provided  adways,  that 
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no  mortgagor  or  cestui  que  trust  shall  be  deemed  to  be  a  tenant  at  will,  within 
the  meaning  of  this  clause,  to  his  mortgagee  or  trustee.    * 

Yiu,  That  when  any  person  shall  be  in  possession  or  in  receipt  of  the  profits 
of  any  land,  or  in  receipt  of  any  rent,  as  tenant  from  year  to  year  or  other 

period,  without  any  lease  in  writing,  the  right  of  the  person  entitMft 
[  *  iz  ]   *  subject  thereto,  or  of  the  person  through  whom  he  ctaims,  to  make  an 

entry  or  distress,  or  to  bring  an  action  to  recover  such  land  or  rent, 
shall  be  deemed  to  have  first  accrued  at  the  determination  of  the  first  of  such 
years  or  other  periods,  or  at  the  last  time  when  any  rent  payable  in  respect  of 
such  tenancy  sh^jl  have  been  received  (which  shall  last  happen). 

IX.  That  wdV  any  person  shall  be  in  possession  or  in  receipt  of  the  profits 
of  any  land,  or  in  receipt  of  any  rent,  by  virtue  of  a  lease  in  writing,  by  which 
a  rent  amounting  to  the  yearly  sum  of  twenty  shillings  or  upwards  shall  be 
reserved,  and  the  rent  reserved  by  such  lease  shall  have  been  received  by  some 
person  wrongfully  claiming  to  be  entitled  to  such  land  or  rent  in  reversion  imme- 
diately expectant  on  the  determination  of  such  lease,  and  no  payment  in  respect 
of  the  itnt  reserved  by  such  lease  shall  after^pards  have  been  made  to  the  person 
rightfully  entitied  thereto,  the  right  of  the  person  entitled  to  such  land  or  rent, 
subject  to  such  lease,  or  of  the  person  through  whom  he  claims,  to  make  an  entry 
or  distress,  or  to  brii^  an  action  after  the  determination  of  such  lease  shall  be 
deemed  to  have  first  accrued  at  the  time  at  which  the  rent  reserved  by  such 
lease  was  first  so  received  by  the  person  wrongfully  claiming  as  aforesaid ;  and 
no  such  right  shall  be  deemed  to  have  first  accrued  upon  the  determination  of 
such  lease  to  the  person  rightfully  entitied. 

X.  That  no  person  shall  be  deemed  to  have  been  in  possesmon  of  any  land, 
within  the  meaning  of  this  act,  merely  by  reason  of  having  made  an  entry 
thereon. 

XI.  That  no  continual  or  other  claim  upon  or  near  any  land  shall  preserve 
any  right  of  making  an  entry  of  distress  or  of  bringing  an  action. 

xu.  That  when  any  one  or  more  of  several  persons  entitied  to  any  land  or 
rent  as  coparceners,  joint-tenants,  or  tenants  in  common,  shall  have  been  in  pos- 
session or  receipt  of  the  entirety,  or  more  than  his  or  their  undivided  share  or 
shares  of  such  land  or  of  the  profits  thereof,  or  of  such  rent,  for  his  or  their  own 
benefit,  or  for  the  benefit  of  any  person  or  persons  other  than  the  person  or  per- 
sons entitled  to  the  other  share  or  shares  of  the  same  land  or  rent,  such  posses- 
sion or  receipt  shall  not  be  deemed  to  have  been  the  possession  or  receipt  of  or 
by  such  last-mentioned  person  or  persons  or  any  of  ihem. 

xiiL  That  when  a  younger  brother  or  other  relation  of  the  person  entitied 
as  heir  to  ihe  possession  or  receipt  of  the  profits  of  any  land,  or  to  the  receipt  of 
any  rent,  shall  enter  into  the  possession  or  receipt  thereof,  such  possession  or 
receipt  shall  not  be  deemed  to  be  the  possession  or  receipt  of  or  by  the  person 
entitied  as  heir. 

xiv.  Provided  always,  that  when  any  acknowledgment  of  the  title  of  the 

person  entitied  to  any  land  or  rent  shall  have  been  given  to  him  or  his  agent  in 

writing,  signed  by  the  person  in  possession  or  in  receipt  of  the  profits  of  such 

land,  or  in  receipt  of  such  rent,  then  such  possession  or  receipt  of  or  by 

[*x]    *the  person  by  whom  such  acknowledgment  shall  have  been  given, 
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sh^  be  deemed,  according  to  the  meaning  of  this  Act,  to  have  been  the 
possession  or  receipt  of  or  by  the  person  to  whom  or  to  whose  agent  such  ac- 
knowledgment shall  have  been  given  at  the  time  of  giving  the  same,  and  the 
right  of  such  last-mentioned  person,  or  any  person  claiming  through  him,  to 
make  an  entry  or  distress,  or  bring  an  action  to  recover  such  land  or  rent  shall 
be  deemed  to  have  first  accrued  at  and  not  before  the  time  at  which  such 
acknowledgment,  or|^e  last  of  such  adsDowledgments  if  more  than  one  was 
given. 

xv.  Provided  also,  that  when  no  such  acknowledgment  as  aforesaid  shall 
have  been  given  before  the  passing  of  this  Act,  and  the  possession  or  receipt  of 
the  profits  of  the  land,  or  the  receipt  of  the  rent,  shall  not  at  the  time  of  the 
passing  of  this  Act  have  been  adverse  to  the  right  or  title  of  the  person  claiming 
to  be  entitled  thereto,  then  such  person,  or  the  person  claiming  through  him, 
may,  notwithstanding  the  period  of  twenty  years  hereinbefore  limited  shall  have 
expired,  make  an  entry  or  distress,  or  bring  an  action  to  recover  such  land  or 
interest  at  any  time  within  five  years  next  after  the  passing  of  this  !(Lct 

XYi.  Provided  always,  that  if  at  the  time  at  which  the  right  of  any  person 
to  make  an  entry  or  distress,  or  bring  an  action  to  recover  any  land  or  rent,  shall 
have  first  accrued  as  aforesaid,  such  person  shall  have  been  under  any  of  the  dis- 
abilities hereinafter  mentioned  (that  is  to  say),  infancy,  coverture,  idiotcy, 
lunacy,  unsoundness  of  mind,  or  absence  beyond  seas,  then  such  person,  or  the 
person  claiming  through  him,  may,  notwithstanding  the  period  of  twenty  years 
hereinbefore  limited  shall  have  expired,  make  an  entry  or  distress,  or  bring  an 
action  to  recover  such  land  or  rent,  at  any  time  within  ten  years  next  alter  the 
time  at  which  the  person  to  whom  such  right  shall  first  have  accrued  as  aforesaid 
shall  have  ceased  to  be  under  any  such  disability,  or  shall  have  died  (which  shall 
have  first  happened). 

XVII.  Provided  nevertheless,  that  no  entry,  distress,  or  action,  shall  be 
mad^  or  brought  by  any  person  who,  at  the  time  at  which  his  right  to  mi^e  an 
entry  or  distress,  or  to  bring  an  action  to  recover  any  land  or  rent  shall  have 
first  accrued,  shall  be  under  any  of  the  disabilities  hereinbefore  mentioned,  or  by 
any  person  claiming  through  him,  but  within  forty  years  next  after  the  time  at 
which  such  right  shall  have  first  accrued,  although  the  person  under  disability  at 
such  time  may  have  remiuned  under  one  or  more  of  such  disabilities  during  the 
whole  term  of  such  forty  years,  or  although  the  term  of  ten  years  from  the  time 
at  which  he  shall  have  ceased  to  be  under  any  such  disability,  or  have  died,  shall 
not  have  expired. 

XVIII.  Provided  always,  that  when  any  person  shall  be  under  any  of  the  dis- 
abilities hereinbefore  mentioned,  at  the  time  at  which  his  right  to  make«n  entry 
or  distress,  or  to  bring  an  action  to  recover  any  land  or  reft  shall  have 

*  first  accrued,  and  shall  depart  this  life  without  having  ceased  to  be  [*xi] 
under  any  such  disability,  no  time  to  make  an  entry  or  distress,  or  to  bring 
an  action  to  recover  such  land  or  rent  beyond  the  said  period  of  twenty  years  next 
^er  the  right  of  such  person  to  make  an  entry  or  distress,  or  to  bring  an  action 
to  recover  such  land  or  rent  shall  have  first  accrued,  or  the  said  period  of  ten 
years  next  after  the  time  at  which  such  person  shall  have  died,  shall  be  allowed 
by  reason  of  any  disability  of  any  other  person. 
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XIX.  That  no  part  of  the  United  Kingdom  of  Great  Britain  and  Ireland,  nor 
the  Islands  of  Man,  Guernsey,  Jersey,  Aldemey,  or  Sark,  nor  any  island  adjacent 
to  any  of  them  (being  part  of  the  dominions  of  His  Majesty),  shall  be  deemed  to 
be  beyond  seas  within  the  meaning  of  this  Act. 

XX.  That  when  the  rjght  of  any  person  to  make  an  entiy  or  distress,  or  bring 
an  action  to  recover  any  land  or  rent  to  which  he  may  have  been  entitled  for  an 
estate  or  interest  in  possession,  shall  hftve  been  barred  byiHie  determination 'of 
the  period  hereinbefore  limited,,  which  shall  be  applicable  in  such  case,  and  such 
person  shall,  at  any  time  during  the  sud  period,  have  been  entitled  to  any  other 
estate,  interest,  right,  or  possibility,  in  reversion,  remainder,  or  otherwise,  in  or 
to  the  same  land  or  rent,  no  entiy,  distress,  or  action  shall  be  made  or  brought  by 
such  person,  or  any  person  claiming  through  him,  to  recover  such  land  or  rent,  in 
respect  of  such  other  estate,  interest,  right,  or  possibility,  unless  in^the  mean  dme 
such  land  or  rent  shall  have  been  recovered  by  some  person  entitled  to  an  estate, 
interest,  or  ru;ht  which  shall  have  been  limited  or  taken  effect  after  or  in  defea- 
sance of  such  estate  or  interest  in  possesnon. 

XXI.  That  when  the  right  of  a  tenant  in  tail  of  any  land  or  rent  to  make  an 
entry  or  distress,  or  to  bring  an  action  to  recover  the  same,  shall  have  been 
barred  by  reason  of  the  same  not  having  been  made  or  brought  within  the  period 
hereinbefore  limited,  which  shall  be  applicable  in  such  case,  no  such  entiy,  dis- 
tress, or  action  shall  be  made  or  brought  by  any  person  claiming  any  estate, 
interest,  or  right  which  such  tenant  in  tcdl  might  lawfully  have  barred. 

XXII.  That  when  a  tenant  in  tail  of  any  land  or  rent,  entitled  to  recover  the 
same,  shall  have  died  before  the  expiration  of  the  period  hereinbefore  limited, 
which  shall  be  applicable  in  such  case,  for  making  an  entry  or  distress,  or  bring- 
ing an  action  to  recover  such  land  or  rent,  no  person  claiming  any  estate,  interest 
or  right,  which  such  tenant  in  tail  might  lawfully  have  barred,  shall  make  an  en- 
try or  distress,  or  bring  an  action  to  recover  such  land  or  rent  but  within  the 
period  during  which,  if  such  tenant  in  tail  had  so  long  continued  to  live,  he  might 
have  made  such  entry  or  distress  or  brought  such  action.    ' 

XXIII.  That  when  a  tenant  in  tail  of  any  land  or  rent  shall  have  made  an 
assurance  thereof,  which  shall  not  operate  to  bar  an  estate  or  estates,  to  take 

effect  after  or  in  defeasance  of  his  estate  tail,  and  any  person  shall,  by 
[*zii]    virtue  *  of  such  assurance,  at  the  time  of  the  execution  therec^,  or  at  any 

time  afterwards,  be  in  possessi6n  or  receipt  of  the  profits  of  such  land,  or 
in  the  receipt  of  such  rent,  and  the  same  person,  or  any  other  person  whatsoever 
(other  than  some  person  entitied  to  such  possession  or  receipt  in  respect  of  an 
estate,  which  shall  have  taken  effect  after  or  in  defeasance  of  the  estate  tail), 
shall  codtinue  or  b^in  such  possesion  or  receipt  for  the  period  of  twenty  years 
next  after  the  conmiencement  of  the  time  at  which  such  assurance,  if  it  had  then 
been  executed  by  such  tenant  in  tail  or  the  person  who  wtuld  have  been  entitled 
to  his  estate  tail  if  such  assurance  had  not  been  executed,  would,  without  the 
consent^f  any  other  person,  have  operated  to  bar  such  estate  or  estates  as  afore- 
said, then,  at  the  expiration  of  such  period  of  twenty  years,  such  assurance 
6hall  be  and  be  deemed  to  have  been  effectual  as  against  any  person  cliuming 
any  estate,  interest  or  right,  to^^take  effect  after  or  in  defeasance  of  such  estate 
taiL 
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xxiY.  That  after  the  said  Slat  of  December,  18S8,  no  person  claiming  any 
land  or  rent  in  equity  shall  bring  any  suit  to  recover  the  same  but  within  the 
period  during  which,  by  virtue  of  the  provisions  hereinbefore  contained,  iie 
might  have  made  an  entry  or  distress,  or  brought  an  action  to  recover  the  same 
respectively  if  he  had  been  entitled  at  law  to  such  estate,  interest,  or  right  in  or 
to  ;the  same  as  he  shall  claim  therein  in  equity. 

XXV.  Provided  always,  that  when  any  land  or  rent  shall  be  vested  in  a  trustee 
upon  any  express  trust,  the  right  of  the  cestui  que  trust,  or  any  person  claiming 
through  him,  to  bring  a  suit  against  the  trustee,  or  any  person  claiming  through 
him,  to  recover  such  land  or  rent,  shall  be  deemed  to  have  first  accrued,  accord- 
ing to  the  meaning  of  this  Act,  at  and  not  before  the  time  at  which  such  land  or 
rent  shall  have  been  conveyed  to  a  purchaser  for  a  valuable  consideration,  and 
shall  then  be  deemed  to  have  accrued  only  as  against  such  purchaser,  and  any 
person  claiming  through  him. 

xxTi.  That  in  every  case  of  a  concealed  fraud,  the  right  of  any  person  to 
bring  a  suit  in  equity  for  the  recovery  of  any  land  or  rent,  of  which  he,  or  any 
person  through  whom  he  claims,  may  have  been  deprived  by  such  fraud,  shall  be 
deemed  to  have  first  accrued  at  and  not  befi>re  the  time  at  which  such  fraud 
shall  or  .with  reasonable  diligence  might  have  been  first  known  or  discovered ; 
provided  that  nothing  in  this  clause  contained  shall  enable  any  owner  of  lands  or 
rents  to  have  a  suit  in  equity  for  the  recovery  of  such  lands  or  rents,  or  for 
setting  aside  any  conveyance  of  such  lands  or  rents  on  account  of  fraud  against 
any  bond  fide  purchaser  for  valuable  conmderation,  who  has  not  assisted  in  the 
commission  of  such  firaud,  and  who,  at  the  time  that  he  made  the  purchase, 
did  not  know,  and  had  no  reason  to  believe,  that  any  such  fraud  had  been  com- 
mitted. 

xxvu.    Provided    always,  that   nothing  in   this    MA   contained  shall  be 
deemed  to  interfere  with  any  rule  or  jurisdiction  of  courts  of  equity,  in 
*  refusing  relief  on  the  ground  of  acquiescence  or  otherwise,  to  any  [*xiii3 
person  whose  right  to  bring  a  suit  may  not  be  barred  by  virtue  of  this 
Act 

xxvni.  That  when  a  mortgagee  shall  have  obtained  the  possession  or  receipt 
of  the  profits  of  any  land,  or  the  receipt  of  any  rent,  comprised  in  his  mortgage, 
the  m<Mrtgagor,  or  any  person  claiming  through  him,  shall  not  bring  a  suit  to 
redeem  the  mortgage  but  within  twenty  years  next  after  the  time  at  which  the 
mortgagee  obtained  such  possession  or  receipt,  unless  in  the  mean  ^""'^^ 
acknowledgment  of  the  title  of  the  mortgagor,  or  of  his  right  of  redemption, 
shall  have  been  given  to  the  mortgagor,  or  some  person  claimii^  his  estate,  or  to 
the  agent  of  such  mortgagor  or  person,  in  writing  signed  by  the  mortgagee  or  the 
person  claiming  through  him ;  and  in  such  case  no  such  suit  shall  be  brought  but 
within  twenty  years  next  after  the  tame  at  which  such  acknowledgment,  or  the 
last  of  such  acknowledgments,  if  more  than  one,  was  given ;  and  when  there 
shall  be  more  than  one  mortgagor,  or  more  than  one  person  claiming  through  the 
mortgagor  or  mortgagors,  such  acknowledgment,  if  given  to  any  of  such  mort- 
gagors or  persons,  or  his  or  their  agent,  shall  be  as  effectual  as  if  the  same  had 
been  given  to  all  such  mortgagors  or  persons;  but  where  there  shall  be  more 
than  one  mortgagee,  or  more  than  one  person  claiming  the  estate  or  interest  of 
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• 

the  mortgagee  or  mortgagees,  sucli  acknowledgment,  signed  by  one  or  more  of 
such  mortgagees  or  persons,  sball  be  efiectnal  only  as  against  the  party  or  parties 
signing  as  aforesud,  and  the  person  or  persons  claiming  any  part  of  the  mort- 
gage money  or  land  or  rent,  by,  from,  or  onder  him  or  them,  and  any  person  or 
persons  entitled  to  any  estate  or  estates,  interest  or  interests,  to'  take  effect  after 
or  in  defeasance  of  his  or  their  estate  or  estates,  interest  or  interests,  and  shall 
not  operate  to  give  to  the  mortgagor  or  mortgagors  a  right  to  redeem  the  mort- 
gage as  against  the  person  or  persons  entitled  to  any  other  undivided  or  divided 
part  of  the  money  or  land  or  rent ;  and  where  sach  of  the  mortgagees  or  persons 
aforesaid  as  shall  have  given  such  acknowledgment  shall  be  entitled  to  a  divided 
part  of  the  land  or  rent  comprised  in  the  mortgage,  or  some  estate  or  interest 
therein,  and  not  to  any  ascertained  part  of  the  mortgaged  money,  the  mort- 
gagor or  mortgagors  shall  be  entitled  to  redeem  the  same  divided  part  of  the 
land  or  rent  on  payment,  with  interest,  of  the  part  of  the  mortgage  money,  which 
shall  bear  the  same  proportion  to  the  whole  of  the  mortgage  money,  as  the  value 
of  such  divided  part  of  the  land  or  rent  shall  bear  to  the  value  of  the  whole  of 
the  land  or  rent  comprised  in  the  mortgage. 

XXIX.  Provided  always,  that  it  shall  be  lawful  for  any  archbishop,  Inshop, 
dean,  prebendary,  parson,  vicar,  master  of  hospital,  or  other  spiritual  or  eleemosy- 
nary corporation  sole,  to  make  an  entry  or  distress,  or  to  bring  an  action  or  suit, 
to  recover  any  land  or  r^nt  within  such  period  as  hereinafter  is  mentioned  next 

after  the  time  at  which  the  right  of  such  corporation  sole,  or  of  his  pre- 
[*xiv]  decessor,  to  make  such  entry  or  distress  or  bring  such  *  action  or  suit, 

shall  first  have  accrued ;  (that  is  to  say,)  the  period  during  which  two 
persons  in  succession  shall  have  held  the  office  or  benefice,  in  respect  whereof 
such  land  or  rent  shall  be  cliumed,  aAd  six  years  after  a  third  person  shall  have 
been  appointed  thereto,  if  the  times  of  such  two  incumbencies  and  such  term  of 
six  years  taken  together  shall  amount  to  the  full  period  of  sixty  years ;  and  if 
such  times  taken  together  shall  not  amount  to  the  ftiU  period  of  sixty  years,  then 
dimng  such  ftirther  number  of  years  in  addition  to  such  six  years  as  will  with  the 
time  of  the  holding  of  such  two  persons  and  such  six  years,  make  up  the  full 
period  of  sixty  years;  and  after  the  said  Slst  of  December,  1838,  no  such  entry, 
distress,  action,  or  suit  shall  be  made  or  brought  at  any  time  beyond  the  deter- 
mination of  such  period. 

XXX.  That  after  the  said  Slst  of  December,  1883,  no  person  shall  bring  any 
qolre  impedit  or  other  action  or  any  suit  to  enforce  a  right  to  present  to  or 
bestow  any  church,  vicarage,  or  other  ecclesastical  benefice,  as  the  patron  there- 
of, after  the  expiration  of  such  period  as  hereinafter  is  mentioned ;  (that  is  to 
say,)  the  period  during  which  three  clerks  in  succession  shall  have  held  the 
same,  all  of  whom  shall  have  obtained  possession  thereof  adversely  to  the  right 
of  presentation  or  gift  of  such  person,  or  of  some  person  through  whom  he 
claims,  if  the  times  of  such  incumbencies  taken  together  shall  amount  to  the 
full  period  of  sixty  years;  and  if  the  thnes  of  such  incumbencies  shall  not 
together  amount  to  the  ftill  period  of  sixty  years,  then  after  the  expiration  of 
such  further  time  as  with  the  times  of  such  incumbencies  will  make  up  the  full 
period  of  sixty  years. 

XXXI.  Provided  always,  that  when  on  the  avoidance,  after  a  clerk  shall  have 
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obtained  possesmon  of  an  ecclesiastical  benefice  adversely  to  tbe  right  of  pre- 
sentation or  gift  of  the  patron  thereof,  a  clerk  shall  be  presented  or  collated 
thereto  by  His  Majesty  or  the  ordinary  by  reason  of  a  lapse,  such  last-mentioned 
clerk  shall  be  deemed  to  have  obtained  possession  adversely  to  the  right  of  pre- 
sentation or  gift  of  such  patron  as  aforesaid ;  but  when  a  clerk  shall  have  been 
presented  by  His  Mijesty  upon  the  avoidance  of  a  benefice,  in  consequence  of 
the  incumbent  thereof  having  been  made  a  bishop,  the  incumbency  of  such  clerk 
shall,  for  the  purposes  of  thb  Act,  be  deemed  a  continuation  of  the  incumbency 
of  the  clerk  so  made  bishop. 

XXXII.  That  in  the  construction  of  this  Act  every  person  claiming  a  right  to 
present  to  or  bestow  any  ecclesiastical  benefice  as  patron  thereof,  by  virtue  of  any 
^tate,  interest  or  right,  which  the  owner  of  an  estate  tail  in  the  advowson  might 
have  barred,  shall  be  deeQded  to  be  a  person  claiming  through  th^  person  entitled 
to  such  estate  tail,  and  the  right  to  bring  any  quare  impedit,  action,  or  suit  shall 
be  limited  accordingly. 

xxxni.  Provided  always,  that  after  the  said  Slst  of  December,- 1833,  no 
person  shall  bring  any  quare  impedit,  or  other  action,  or  any  suit  to  enforce  a 
right  to  present  to  or  bestow  any  ecolesastical  benefice,  as  the  patron 
*  thereof,  after  the  expiration  of  one  hundred  years  fixnn  the  time  at  [  *  xv  ] 
which  a  clerk  shall  have  obtained  possession  of  such  benefice  adversely 
to  the  right  of  presentation  or  gift  of  such  person,  or  of  some  person  through 
whom  he  claims,  or  oTsome  person  entitled  to  some  preceding  estate  or  interest, 
or  undivided  share,  or  alternate  right  of  presentation  or  gift,  held  or  derived 
under  the  same  title,  unless  a  clerk  shall  subsequently  have  obtained  posses- 
sion of  such  benefice  on  the  presentation  or  gift  of  the  person  so  claiming, 
or  of  some  person  through  whom  he  claims,  or  of  some  other  person  entitled 
in  respect  of  an  estate,  share,  or  right,  held  or  derived  under  the  same 
title. 

xxxiY.  That  at  the  determinatian  of  the  period  limited  by  this  Act  to 
any  person  for  making  an  entry  or  distress,  or  bringing  any  writ  of  quare 
impedit,  or  other  action  or  suit,  the  right  and  title  of  such  person  to  the  land, 
rent,  or  advowson,  for  the  recovery  whereof  such  entry,  distress,  action,  or  suit 
respectively  might  have  been  made  or  brought  within  such  period,  shall  be  extin- 
guished. 

XXXV.  That  the  receipt  of  the  rent  payable  by  any  tenant  firom  year  to  year, 
or  other  lessee,  shall,  as  against  such  lessee  or  any  person  churning  under  him 
(but  subject  to  the  lease),  be  deemed  to  be  the  receipt  of  the  profits  of  the  land 
for  the  purposes  of  this  Act. 

XXXVI.  That  no  writ  of  right  patent,  writ  of  quia  dominus  remisit  curiam, 
writ  of  right  in  capite,  writ  of  right  in  London,  writ  of  right  close,  writ  of  right 
de  rationabili  parte,  writ  of  right  of  adi|pwson,  vnit  of  right  upon  disclaimer,  writ 
de  raticmabnibtts  divisis,  writ  of  right  of  ward,  writ  de  consuetudinibus  et  servitiis, 
writ  of  cessavit,  writ  of  escheat,  writ  of  quo  jure,  writ  of  secta  ad  molendinum, 
writ  de  essendo  quietum  de  theolonio,  writ  of  ne  injuste  vexes,  writ  of  mesne, 
writ  of  quod  permittat,  writ  of  fbrmedcm  in  descender,  in  remainder,  or  in 
reverter,  writ  of  asnze  of  novel  disseisin,  nuisance,  darrein-presentment,  juris 
utrum,  or  mort  d'ancestor,  writ  of  entry  sur  disseisin,  in  the  quibus,  in  the  per,  in 
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the  per  and  cm,  or  in  the  post,  Tnit  of  entiy  sor  intrnaion)  writ  of  entry  snr 
alienation,  dum  ^t  non  compos  mentis,  dum  i^  infra  aetatum,  dom  fuit  in 
prisona,  ad  oommunem  legem,  in  casu  proviso,  in  consimili  casn,  cui  in  vita,  sur 
cui  invita,  cui  ante  divcHrtium,  or  sur  cui  ante  divortimn,  writ  of  entry  sur  abate- 
ment, writ  of  entry,  quare  ejecit  infra  terminum,  or  ad  terminum  qui  pneterixk, 
or  causa  matrimonii  prselocnti,  writ  of  aiel,  besaiel,  tresaiel,  oosinage,  or  nuper 
obiit,  writ  of  waste,  writ  of  partition,  writ  of  disceit,  writ  of  quod  ei  defbrcea^ 
writ  of  covenant  real,  writ  of  warrantia  charte,  writ  of  curia  claudenda,  or  writ 
per  qu8B  servitia,  and  no  other  action,  real  or  mixed  (except  a  writ  of  right 
of  dower,  or  writ  of  dower  unde  nihil  habet,  or  a  quare  impedit,  or  an  eject- 
ment), and  no  plaint  in  the  nature  of  any  such  writ  or  action  (except  a 
plaint  for  freebench  or  dower),  shall  be  brought  after  the  dlst  of  December, 

1834. 
[*XYi]  *  XXXVII.  Provided  always,  that  when,  on  the  said  31st  of  Decem- 
ber, 1884,  any  person,  who  shall  not  have  a  right  of  entry  to  any  land, 
shall  be  entitled  to  nudntain  any  such  writ  or  action  as  aforesaid  in  respect  of 
such  land,  such  writ  or  action  may  be  brought  at  any  time  before  the  1st  oif 
June,  1835,  in  case  the  same  might  have  been  brought  if  this  Act  had  not  been 
made,  notwithstanding  the  period  of  twenty  years  hereinbefore  limited  shall  have 
expired. 

xxxTin.  Provided,  also,  that  when,  on  the  said  Ist  of  June,  1835,  any  per- 
son whose  right  of  entry  to  any  land  shall  have  been  taken  away  by  any  dese^it, 
cast,  discontinuance,  or  warranty,  might  maintain  any  such  irxit  or  action  as 
aforesaid  in  respect  of  such  land,  such  writ  or  action  may  be  brought  after  the 
said  1st  of  June,  1835,  but  only  within  the  period  during  which,  by  virtue  of  the 
provisions  of  this  Act,  an  entry  might  have  been  made  upon  the  same  land  by 
the  person  bringing  such  writ  or  action  if  his  right  of  entry  had  not  been  so 
taken  away. 

XXXIX.  That  no  descent,  cast,  discontinuance,  or  warranty,  which  may  hap- 
pen or  be  made  after  the  said  31st  of  December,  1833,  shall  toll  or  defeat  any 
right  of  entry  or  action  for  the  recovery  of  land. 

XL.  That  after  the  said  dlst  of  December,  1833,  no  action  or  suit,  or  other 
proceeding  shall  be  brought,  to  recover  any  sum  of  money  secured  by  any  mort- 
gage, judgment  or  lien,  or  otherwise  charged  upon  or  payable  out  of  any  land  or 
rent,  at  law  or  in  equity,  or  any  legacy,  but  within  twenty  years  next  aftier  a 
present  right  to  receive  the  same  shall  have  accrued  to  son^e  person  capable  of 
giving  a  discharge  for  or  release  of  the  same,  unless  in  the  mean  time  some  part 
of  the  principal  money,  or  some  interest  thereon,  shall  have  been  paid,  or  some 
acknowledgment  of  the  right  thereto  shall  have  been  given  in  writing,  ngned  by 
the  person  by  whom  the  same  shall  be  payable,  or  his  agent,  to  the  person 
entitled  thereto  or  his  agent ;  and  in  sqph  case  no  such  action,  or  suit,  or  pro- 
ceeding, shall  be  brought  but  within  twenty  years  aft»r  such  payment  or 
acknowledgment,  or  the  last  of  such  payments  or  acknowledgments,  if  more  than 
one  was  given. 

XLi.  That  after  the  said  3 Ist  of  December,  1833,  no  arrears  of  dower,  nor 
any  damages  on  account  of  such  arrears,  shall  be  recovered  or  obtained  by  any 
action  or  suit,  for  a  longer  period  tlum  six  years  next  before  the  commencement 
of  action  or  suit. 
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xLii.  That  after  the  said  Slst  of  December,  1838,  no  arrears  of  rent  or  .of 
interest,  in  respect  of  any  sum  of  money  charged  upon  or  payable  out  of  any 
land  or  rent,  or  in  respect  of  any  legacy,  or  any  damages  in  respect  of  sach 
airears  of  rent  or  interest,  shall  be  recovered  by  any  distress,  action,  or  suit  but 
within  six.  years  next  after  the  same  respectively  shall  have  become  due,  or  next 
aft»r  an  acknowledgment  of  the  same  in  writing  shall  have  been  given  to  the 
person  entitled  thereto,  or  his  agent,  signed  by  the  person  by  whom 
the  same  was  payable,  or  his  agent:  Provided,  *neverthde8s,  that  [^xvii] 
where  any  prior  mortgagee,  or  other  encumbrancer,  shall  have  been  in 
possession  of  any  land,  or  in  the  receipt  of  the  profits  thereof,  within  one  year 
next  before  an  action  or  suit  shall  be  brought  by  any  person  entitled  to  subse- 
quent mortgage  or  other  encumbrance  on  the  same  land^  the  person  entitled  to 
such  subsequent  mortgage  or  encumbrance  may  recover  in  such  action  or  suit 
the  arrears  of  interest  which  shall  have  become  due  during  the  whole  time 
that  such  prior  mortgagee  or  encumbrancer  was  in  such  possesdlon  or  receipt 
as  aforesaid,  although  such  time  may  have  exceeded  the  said  tenn  of  six 
years. 

XLHi.  That  after  the  said  Slst  of  December,  1838,  no  person  claiming  any 
tithes,  legacy,  or  other  property,  for  the  recovery  of  which  he  might  bring  an 
action  or  suit  at  law  or  in  equity,  shall  bring  a  suit  or  other  proceeding  in  any 
spiritual  court  to  recover  the  same,  but  within  the  period  during  which  he  might 
bring  such  action  or  suit  at  Uw  or  in  equity. 

XLiv.  Provided,  always,  that  this  Act  shall  not  extend  to  Scotland;  and  shall 
not,  60  far  as  it  relates  to  any  right  to  permit  to  or  bestow  any  church,  vicarage, 
or  other  ecclesiastical  benefice,  extend  to  Ireland. 

XLV.  That  this  Act  may  be  amended,  altered,  or  repealed,  during  this  present 
session. 


ComsfMTUs  upon  the  above  StabUey  ufith  Notes  and  References  to  Decisions 

Wider  it,  from  Brown  on  Actions  at  Law, 

Section  1.  The  time  within  which  actions  to  recover  realty,  &c.,  must  be 
brought,  is  regulated  by  the  3  &  4  Will.  lY.  c.  27.  By  the  Ist  section  of  the 
act,  the  meaning  of  the  words  in  the  Act  is  defined ;  it  enacts  (inter  alia),  that 
the  word  **  land "  shall  extend  to  manors,  messuages,  and  all  other  corporeal 
hereditament  whatsoever,  and  also  to  tithes  (otiier  than  tithes  belonging  to  a 
spiritual  or  eleemosynary  corporation  sole),  and  also  to  any  share  or  interest  in 
them,  whether  the  same  be  a  fineehold  or  chattel  interest,  and  whether  they  be 
of  fireehold,  copyhold,  or  any  other  tenure ;  and  that  the  word  "  rent "  shall 
extend  to  all  heriots,  services,  and  suits  finr  which  a  distress  may  be  made,  and  to 
annuities  charged  upon  land  (except  moduses  or  compositions  belonging  to  a 
spirkttal  or  eleemosynary  corporation  sale),  and  that  the  word  "  person "  shall 
extend  to  a  body  politic,  corporate,  or  collegiate,  and  to%  class  of  creditors  or 
other  persons,  as  well  as  to  an  individual ;  and  that  the  singular  number  shall 
embrace  the  plural,  and  the  masculine  gender  the  feminine. 
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Section  2,  enacts,  that  after  the  81st  day  of  Deoemto,  1838,  no  p^wn  shall 

make  an  entry  or  distreas,  or  bring  an  action  to  reooyer  any  land  or 

[*XTiii]  *r€tUy^  hut  within  twenty  years  next  after  the  time  at  which  tit/e  right  to 

make  such  entry  or  distress^  or  to  bring  such  action^  shall  have  first 

accrued. 

Sections  3, 4,  5,  6,  7,  8,  and  9,  define  the  period  from  which  the  statute  begins 
to  run  (where  a  party  is  not  under  disability),  which  may  be  thus  briefly  stated, 
namely,  where  the  claimant  was,  in  respect  of  the  estate  or  interest  claimed, 
himself  once  in  poaseseion,  or  claims  through  a  party  who  was  once  in  possession 
of  the  property,  or  in  the  receif^t  of  the  rents  or  profits,  the  statute  runs  firom  the 
time  when  he  was  dispossessed,  or  discontinued  such  possesion  or  receipts.' 

Where  the  claimant  claims  on  the  death  of  one  who  died  in  poawssion  of  the 
land  or  receipt  of  the  rents  or  profits  thereof,  the  statute  runs  from  the  time  of 
the  death,  and  this  even  in  the  case  of  an  administrator,*  by  section  6,  which  see 
post 

Where  the  claimant  derives  his  right  under  any  instrument  (other  than  a 
will),  the  statute  runs  from  the  time  when  under  the  instrument  he  was  entitled 
to  the  possession.' 

In  the  case  of  remainders  or  revernons,'  the  statute  runs  fix>m  the  time  when 
the  remainder  or  reversion  becomes  an  estate  in  possession.* 

Where  the  claimant  claims  by  reason  of  a  fotfeiture  or  breach  of  condition, 
the  statute  runs  from  the  time  of  the  forfeiture  incurred,  or  breach  of  condition 
broken.* 

But  section  4  provides,  thai  when  any  right  to  make  any  entry  or  distress^  or  to 
"bring  any  action  to  recover  any  land  or  rent^  by  reason  of  any  ft»feiture  or  breach 
of  condition,  shall  have  first  accrued  in  respect  of  any  estate  or  interest  in  rever- 
sion or  remainder,  and  the  land  or  rent  shall  not  have  been  recovered  by  virtue 
of  such  right,  the  right  to  make  an  entry  or  distress,  or  bring  an  action  to  recover 
such  land  or  rent,  shall  be  deemed  to  have  first  accrued  in  respect  of  such  estate  or 
interest  at  the  time  when  the  same  shall  have  become  an  estate  or  interest  in  posses^ 
sion,  as  if  no  such  forfeiture  or  breach  of  condition  had  happened. 

And  by  section  8,  it  is  provided,Hhat  a  right  to  make  an  entry  or  distress,  or 
to  bring  an  action  to  recover  any  land  or  rent,  shall  be  deemed  to  have  first 
accrued  in  respect  of  an  estate  or  interest  in  reveraon  at  the  time  at  which  thi» 
same  shall  have  become  an  estate  or  interest  in  possession  by  the  determination 
of  any  estate  or  estates  in  respect  of  which  such  land  shall  ha^  been  held,  or  the 
profits  thereof,  or  such  rent  shall  have  been  received,  notwithstanding 
[*  xix]  the  person  claiming  such  land,  or  some  person  through  *  whom  he  claims, 
shall  at  any  time  previously  to  the  creation  of  the  estate  or  estates  which 
shall  have  determined,  have  been  in  possession  or  receipt  of  the  profits  of  such 
land,  or  in  receipt  of  such  rent. 

Section  6  enacts,  that,  for  the  purpose  of  this  Act,  an  admmistrator  claiming 


1  A  rent  reserved  on  a  demise  is  not  withm  this  section;  Grant «.  Ellis,  0  M.  &  W.  118. 

*  Sections  3  and  6.       % 

*  A  lessor  is  within  this  section  when  the  rent  has  not  been  received  adversely;  7  M.  & 
W.  181. 


tlie  estate  or  intereet  of  the  deceased  person  of  whose  chattels  he  shall  be 
appointed  administrator,  tkall  be  deemed  to  claim  as  if  there  had  been  no  interval 
of  time  between  the  death  of  such  deceased  person  and  the  grant  of  letters  of  ad' 
ministration. 

In  case  of  a  tenancy  £rom  year  to  year  (without  lease  in  writing),  the  statute 
nms  from  the  end  of  the  first  year  or  the  last  payment  of  rent  (which  shall  last 
happen)^ 

In  case  of  a  lease  in  writing,  reserving  more  than  20s.  rent,'  if  the  rent  be 
receiyed  by  a  party  wrongfttlly  claiming  the  land,  subject  to  the  lease,  and  no 
payment  of  the  rent  be  afterwards  made  to  the  party  rightfully  entitled,  the 
statute  runs  from  the  time  when  the  rent  was  first  so  received  by  the  party 
wrongfully  claiming ;  and  the  party  rightfully  entitled  has  no  finrther  right  on 
the  determination  of  the  lease.' 

In  the  case  of  a  tenancy  at  will,*  the  statute  runs  from  the  determination  of 
such  tenancy,  or  at  the  expiration  of  one  year  next  after  the  commencement  of 
auch  a  tenancy,  at  which  time  the  tenancy  at  will  shdU  be  deemed  to  have  deter- 
mined. But  the  clause  provides  that  no  mortgagor  or  cestui  que  trust  shall  be 
deemed  a  tenant  at  will,  within  the  meaning  of  the  Act,  to  his  mortgagee  or 
trustee. 

Section  10  enacts,  that  no  person  shall  be  deemed  to  have  been  in  possession 
of  any  land  within  the  meaning  of  this  Act  merely  by  reason  of  having  made  an 
entry  thereon. 

Section  11  enacts,  that  no  continual  or  other  claim  upon  or  near  any  land 
shall  preserve  any  right  of  making  an  entry  or  distress,  or  of  bringing  an 
action. 

Section  12  enacts,  that  when  any  one  or  more  of  several  persons  entitled  to 
any  land  or  rent  as  coparceners,  joinMenants,  or  tenants  in  common,  shall  have 
been  in  possession  Cft  receipt  of  the  entirety,  or  move  than  his  or  their  undivided 
share  or  shares  of  such  land,  or  of  the  profits  thereof,  or  of  such  rent,  for 
his  or  their  own  benefit,  or  for  the  benefit  of  any  person  or  *  persons  [*xx] 
other  than  the  person  or  persons  entitled  to  the  other  share  or  shares  of  the 
same  land  or  rent,  such  possesion  or  receipt  shall  not  be  deemed  to  have  been 
the  possession  or  receipt  of  or  by  such  last^mentioned  person  or  persons,  or  any 
of  them.* 

Section  18  enacts,  that  when  a  yoonger  brother,  or  other  relation  of  the  per- 
son entitled  as  heir  to  the  possession  or  receipt  of  the  profits  of  any  land  or  to 
the  receipt  of  any  rent,  shfdl  enter  into  the  possessioB  or  reo^pt  thereof,  such 


1  Section  8.  >  Section  9. 

*  A  lessor  is  a  reversioner  within  the  3d  secUon,  where  he  merely  discontinues  the  receipt 
of  the  rent;  he  has,  therefore,  twenty  years  from  the  determination  of  the  lease,  within 
which  to  claim ;  Doe  d.  Davey  v.  Oxenham,  7  M.  &  W.  131.  And  the  discontmoing  to 
receive  rent  for  more  than  twenty  years,  where  there  is  a  lease,  does  aot  a£fect  the  right  to 
recover  the  arrears  of  rent,  as  the  2d  section  does  not  apply  to  rent  nnder  a  demise;  Grant 
V,  £Uis,  9  H.  &  W.  118. 

*  Section  7. 

*  This  section  is  retrospective  in  its  operation;  Galley  v.  Doe  d.  Tayleison,  8  F.  & 
D.  539. 
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possession  or  receipt  shall  not  be  deemed  to  be  the  poflseaaion  or  recdpt  of,  or  by, 
the  person  entitled  as  heir. 

Section  14  provides,  and  enacts,  that  when  any  aeknowUdgmerU  of  the  title  of 
the  person  entitled  to  any  land  or  rent  shall  have  been  given  to  him  or  his  ageni 
in  writing,  sigfied  by  the  person  in  possession  or  in  weceipt  of  the  profits  of  such 
land,  or  in  respect  of  such  rent,  then  such  possession  or  receipt  of  or  by  the  person 
by  whom  such  acknowledgment  shall  have  been  given,  shall  he  deemed,  according 
to  the  meaning  of  this  Act,  to  have  been  the  possession  or  receipt  of,  or  by  the  pet* 
son  to  whom  or  to  whose  agent  such  acknowledgment  shall  have  been  given  at  the 
time  of  giving  the  same,  and  the  rigM  of  such  last-mentioned  person,  or  any  per- 
son claiming  through  him,  to  make  an  entry  or  distress,  or  to  bring  an  action  to 
recover  such  land  or  rent  shall  be  deemed  to  have  first  accrued  at,  and  not  before, 
the  time  at  which  such  acknowledgment,  or  the  last  of  such  acknowledgments,  if 
more  than  one,  was  given. 

Section  15  gives  a  party  claiming  land  or  rent,  of  which  he  had  been  ont  of 
possession  more  than  twenty  years,  five  yean  fixMH  the  time  of  passing  the  Act 
within  which  to  enforce  his  chum,  where  the  possessioQ  was  not  adverse  to  bis 
right  or  dtle  at  the  time  of  passing  the  Act 

By  section  16,  persons  under  disability  of  infimcy,  lunacy,  coverture,  or  beyond 
seas,  and  their  representatives,  are  to  be  allowed  ten  years  fixxn  the  termination 
of  their  disability  or  death  to  enforce  their  rights. 

But  by  section  17,  even  though  a  person  be  under  disability  when  his  claim 
first  accrues,  he  must  enforce  it  within  forty  years,  even  though  the  disability 
continue  during  the  whole  of  the  forty  years. 

And  by  section  18,  no  further  time  is  to  be  allowed  fiir  a  sueoession  of  disabili- 
ties. 

By  section  19,  no  part  of  the  United  Kingdom  of  Great  Britain  and  Ire- 
land, nor  the  islands  of  Man,  Guernsey,  Jersey,  Aldemey,  and  Sark,  nor  any 
adjacent  island  (being  part  of  the  dominions  of  hia  migesty)  are  to  be  deemed 
beyond  seas. 

By  section  20,  when  the  right  of  any  person  to  recover  any  land  or 
[«zzi]  rent  *to  which  he  may  have  been  entitled,  or  an  estate  or  interest  in 
possession  shall  have  been  barred  by  time,  any  right  in  revermon,  or 
otherwise,  which  such  person  may  during  that  time  have  had  to  the  same  land  or 
rent,  shall  also  be  barred,  unless  in  the  mean  time  the  land  or  rent  shall  haive 
been  recovered  by  some  person  entitled  to  an  estate  which  shall  have  taken  efieot 
after  or  in  defeasance  of  such  estate  or  interest  in  possession. 

Section  21  enacts,  that  when  the  right  of  a  tenant  in  tail  of  any  land  or  rent 
shall  have  been  barred,  the  right  of  any  person  oUiming  any  estate  or  interest 
which  such  tenant  in  tail  might  have  barred,  shall  also  be  barred.^ 

Section  22  enacts,  that  when  any  tenant  in  taQ  shall  have  died  before  the  bar 
as  against  him  is  complete,  no  person  claiming  an  estate  or  interest,  &c.,  which 


1  A  fine  with  proclamations  by  a  tenant  in  tail  in  possession  creates  a  dlscontinuanoe,  and 
the  legal  fee  descends  to  hia  heira  at  law,  the  remainder-men  therefore  cannot  maintain  eject- 
ment, but  are  driven  to  their  formedon,  which  they  may  bring  under  the  88th  section  within 
the  time  thereby  given ;  7  M.  &  W.  102. 
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such  tenant  in  tail  migfat  have  barred,  shall  enforce  his  claim  but  within  the 
period  within  which  the  tenant  in  tail,  had  he  liyed,  might  have  recovered. 

Section  28  makes  posseauon  nnder  an  assoranoe  by  a  tenant  in  tail,  .which  shall 
not  operate  to  bar  the  remainder,  a  bar  to  such  remainders  at  the  end  of  twenty 
years  from  the  time  when  such  assurance,  if  then  executed,  would,  without  the 
consent  of  any  other  person,  have  barred  theuL 

Section  24  enacts,  that  no  suit  in  equity  shall  be  brought  after  the  time  when 
the  plaintiff,  if  entitled  at  law,  might  have  brought  an  action. 

Section  25  enacts,  that  in  t^ses  of  express  trust,  the  right  of  the  cestui  que  trust, 
or  any  person  claiming  through  him,  shall  be  deemed  to  have  first  accrued  at  the 
time  when  the  land  or  rent  may  have  been  conveyed  to  a  purchaser  for  a  valua- 
ble consideration,  and  shall  then  be  deemed  to  have  accrued  only  against  such 
purchaser,  or  any  person  claiming  through  him.^ 

Section  26  enacts,  that  in  case  of  fraud  the  right  shall  be  deemed  to  have  first 
accrued  at  the  time  when  such  fraud  shall  be,  or  with  reasonable  diligence  might 
have  been  discovered,  but  that  nothing  in  that  clause  shall  affect  a  bona  fide  pur- 
chaser {ot  value,  not  assisting  in,  and,  at  the  time  he  purchased,  not  knowing, 
and  having  no  reason  to  believe,  such  firaud  had  been  committed. 

Section  27  provides,  that  the  act  shall  not  prevent  the  courts  of  equity  refusing 
refief  on  the  ground  of  acquiescence,  or  otherwise,  to  any  person  whose  right  to 
bring  a  suit  may  not  be  barred  by  the  act 

*  Section  28  enacts,  that  a  mortgagor  shall  be  barred  by  twenty  years'  [*xxii] 
possession  of  the  mortgage,  unless  there  be  an  acknowledgment  in 
writing.' 

•  Sectbn  29  enacts,  that  no  land  or  rent  shall  be  recovered  by  an  ecclesiastical 
or  eleemosynary  corporation  sole,  but  within  the  period  during  which  two  per- 
sons in  succession  shall  have  held  the  benefice,  &c.,  in  respect  whereof  such  land 
or  rent  is  claimed,  and  six  years  after  a  third  person  shaU  have  been  appointed 
thereto,  if  such  two  incumbencies  and  six  years  taken  together  shall  amount  to 
the  full  period  of  sixty  years,  but  if  they  do  not  amount  to  sixty  years,  then 
during  such  further  time  in  addition  to  the  two  incumbencies  and  six  years  as 
will  make  up  the  sixty  years. 

Section  SO  enacts,  that  no  advowson  or  right  of  presentation  shall  be  recover^ 
but  within  the  period  during  which  three  clerks  in  succession  shall  have  hdd  the 
same  (all  of  whom  shall  have  obtained  possession  thereof  adversely  to  the  right 
of  the  party  claiming),  if  the  three  incumbencies  shall  together  amount  to  sixty 
years,  but  if  they  do  not  amount  to  sixty  years,  then  after  such  further  time  as 
with  the  incumbencies  will  together  make  up  sixty  years. 

Section  81  provides,  that  when  an  avoidance  after  a  clerk  shall  have  obtained 
possession  of  a  benefice  adversely  to  the  right  of  the  patron,  a  clerk  shall  be  pre- 

1  This  section  is  confined  to  cases  of  express  trust,  and  does  not  apply  to  implied  trusts; 
0oe  d.  Stanway  v.  Rock,  C.  P.  29  L.  J.  R.  194  (East,  1842). 

*  The  statute  runs  in  general  from  the  day  of  the  mortgage,  and  not  from  the  day 
when  defiralt  is  made;  Doe  d.  Roylance  v.  Lightfoot,  8  M.  &  W.  553.  By  the  7  Will. 
4  &  1  Yict  c  28,  reciting  that  doubts  had  arisen  upon  the  subject,  part  payment  of  prin- 
cipal or  interest  is  made  equivalent  to  an  acknowledgment  in  writing  so  as  to  bar  the 
statute. 
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sented  or  collated  hy  reason  of  a  lapse,  such  laat-menlioiied  preaentation  shall  be 
deemed  adverse  to  the  patron,  bat  if  such  presentatioii  be  after  promotion  to  a 
bishopric,  it  shall  not  be  adverse  to  the  patron. 

Section  82  enacts,  that  every  person  cUuming  a  right  in  an  advowson,  which 
the  tenant  in  tail  thereof  might  have  barred,  shall  be  deemed  a  penon  <*lMtmng 
through  such  tenant  in  taiL 

Section  88  enacts,  that  an  advowson  shaU  not  be  recovered  after  one  hundred 
years  from  the  time  at  which  a  clerk  diall  have  obtained  popflonsion  thereof 
adversely  to  the  right  of  the  claimant,  unless  a  clerk  haa  subsequently  had 
possession  of  the  benefice  on  the  presentation  of  some  person  having  the  same 
right. 

Section  34  enacts,  that  at  the  determinataon  of  the  period  limited  by  this  act 
to  any  person  for  making  any  entry  or  distress^  or  bringing  any  writ  of  quare 
impedit,  or  other  action  or  writ,  the  right  and  tide  of  such  penon  to  the  land,  rent^ 
or  advowsony  for  the  recovery  whereof  such  entry,  distrese,  action  or  suit  re» 
spectively,  might  have  been  made  or  brought  withm  sw^  period,  shail  be  exttfi- 

guitihed. 
[*xxiii]     *  Section  85  enacts,  that  the  receipt  of  the  rent  payable  by  ^y  tenant 
from  year  to  year,  or  other  lessee,  shall,  as  against  such  leasee  or  any 
person  claiming  under  him  (but  subject  to  the  lease),  be  deemed  to  be  the  receipt 
of  the  profits  of  the  land  for  the  purposes  of  this  act  , 

By  section  86,  all  real  and  mixed  actions  are  abolbhed  after  the  81st  Deoem- 
ber,  1884,  except  dower,  right  of  dower,  quare  impedit,  and  ejectment^ 

But  section  87  enables  any  perKm  not  having  a  right  of  entry  on  the  Slat 
December,  1884,  to  bring  any  real  or  mixed  action,  to  which  he  was  then  en- 
titled, at  any  time  before  the  Ist  June,  1885. 

And  section  88  further  provides,  that  when  on  the  1st  day  of  June,  1885| 
any  person  whose  right  of  entry  shall  have  been  taken  away  by  any  deeoent, 
cast,  discontinuance,  or  warranty,  might  maintJiin  any  real  action,  he  may  main- 
tain the  same  after  the  Ist  day  of  June,  1885,  but  only  wUhin  the  period  during 
which  he  might  under  the  act  have  made  an  entry,  if  his  right  of  entry  had  not  been 
so  taken  away} 

And  by  section  89,  no  descent^  cast,  discontinuance,  or  warranty  shall,  after 
the  3l8t  December,  1888,  toll  or  defieat  any  right  of  entary  or  action  fiir  the 
recovery  of  land. 

Section  40  enacts,  that  money  secured  by  mortgage,  judgment,  or  Hen  or  other- 
wise, charged  upon  or  payable  out  of  any  land  or  rent  at  law  or  in  equity,  or  any 
legacy,*  shall  not  be  recovered  but  within  twenty  years  next  after  a  present  right 
shall  have  accrued  to  some  person  capable  of  giving  a  discharge  for  or  releasing 
the  same,  unless  there  have  been  part  payment  in  the  mean  time  of  principal  or 
interest,  or  an  acknowledgment  in  writing  have  been  given,  signed  by  the  person 
by  whom  the  same  shall  be  payable,  or  his  agent,  to  the  person  entitied  thereto. 


1  See  Doe  d.  Gilbert  r.  Bobs,  7  M.  &  W.  102. 

*  Independently  of  this  act,  long  acquiescence  on  the  part  of  a  legatee  will  bar  his  claim 
against  an  executor,  ag^nst  whom  a  case  of  nonfeasance  only  has  been  made  out;  Portloek 
V,  Gardner,  Yice-Chanoellor  Wignm*8  Court  (June,  1842),  Jurist,  795. 


or  bis  agent,  in  wliich  case  the  time  runs  from  euch  payment  or  acknovledgment, 
or  the  last  of  them,  if  more  than  one. 

Section  41  enacts,  that  no  arrears  of  dower,  or  any  damages  on  account  of 
such  arrears,  shall  be  recovered  but  within  six  years  before  commencement  of 
action  or  suit. 

Section  42  enacts,  that  no  arrears  oi£  rent,  or  of  interest  in  respect  of  any 
money  chaiged  upon  any  land  or  rent,  or  in  respect  of  any  legacy,  or  any 
damages  in  respect  of  such  arrears  of  rent  or  interest  shall  be  recovered  but 
witiiin  six  years  next  after  the  same  became  due,  or  next  after  an  acknowledg- 
ment of  the  same  in  writing  shall  have  been  given  to  the  person  entitied 
thereto,  *  or  his  agent,  signed  by  the  person  by  whom  the  same  was  pay-  [*xxiv] 
able,  or  his  agent,  except  wh^re  any  prior  mortgagee  or  encumbrancer 
shall  have  been  in  possession  of  the  land  mortgaged,  or  profits  thereof,  within 
one  year  next  before  any  action  or  suit  by  a  subsequent  mortgagee  or  encum- 
brancer of  the  same  land ;  in  which  case  such  subsequent  mortgagee  or  encum- 
brancer may  in  such  action  or  suit  recover  all  arrears  of  interest  which  shall  have 
become  due  during  the  time  that  the  prior  mortgagee  or  encumbrancer  was  in 
possession  of  the  land  or  profits  thereof.^ 

Section  43  extends  the  act  to  the  spiritual  courts. 

Section  44  enacts,  that  the  act  shall  not  extend  to  Scotland,  and  that  it  shall 
not,  so  fiu*  as  it  relates  to  advowsons,  extend  to  Ireland. 

At  common  law  there  was  no  time  limited  within  which  it  was  necessary  to 
bring  actions  for  the  recovery  of  realty,  but  by  the  statute  32  Hen.  8,  c.  2,  a 
writ  of  right  was  limited  to  sixty  years  next  before  the  claim  made.  Actions 
upon  the  possession  of  the  anoestbr  of  the  claimant,  and  formedons  in  remainder 
or  reversion,  were  limited  to  fifty  yean ;  and  actions  upon  the  seisin  or  pos- 
session ci  the  party  himself  to  thirty  years.  And  by  the  21  Jas.  1,  c.  16,  it  was 
enacted,  that  no  person  should  at  any  time  make  an  entry  into  any  lands,  tene- 
ments, or  hereditaments  but  within  twenty  years  next  after  his  title  should  ^s^ 
descend  or  accrue ;  and  that  statute  limited  the  period  of  all  writs  of  formedon  to 
twenty  years. 

By  the  4  Hen.  7,  c.  24,  a  fine  with  proclamations  bars  all  persons  having 
present  rights  of  entry,  and  not  being  under  disalHlities,  aft^er  five  years  firom  the 
last  proclamation ;  all  persons  under  disabilities,  if  they  did  not  claim  within  ^yq 
years  after  their  disabilities  were  removed ;  and  all  persons  not  having  present 
rights,  if  they  did  not  cUim  widiin  five  yean  after  tiiey  obtained  a  present  right 
of  entry,  under  their  disabilities,  and  then  within  five  yean  after  the  removal  of 
their  disabilities.  And  by  4  &  5  Anne,  c.  16,  s.  16,  no  claim  or  entry  to  avoid  a 
fine  with  proclamations  is  sufficient,  unless  upon  such  entry  or  claim  an  action  be 
commenced  withia  one  year  after,  and  prosecuted  with  efiect*    All  real  and 


.  1  Section  8  of  the  8  &  4  WiU.  4,  c  43  (post),  excepts  the  matters  to  which  it  applies 
out  of  the  above  section;  aneara  of  rent  doe  on  an  indentaie  are,  therefore,  not  barred  for 
twenty  yean,  the  six  years  above  mentioned  being  confined  to  arrears  of  rent  dne  on  de- 
mises not  under  seal;  Paget  v.  Foley,  8  Soott,  120;  s.  c  2  Bing.  N.  C  679;  Strachan  v. 
Thomas,  4  P.  &  D.  229. 
*  As  to  what  is  a  sufficient  freehold  to  support  a  fine,  see  Doe  d.  Blight  v,  Pett,  4  P.  &  D. 


mixed  actions,  except  dawer^  right  of  dower^  qudre  impeditf  and  ejectment^  being 
now  abolished  by  8  and  4  Will.  4,  c.  27,  s.  87,  and  fines  being  also  abolished  by 
the  8  and  4  WilL  4,  o.  74,  it  becomes  naneoessary  to  tonch  more  fully 
[*x^y]  npon  the  old  statutes  of  limitalions,  *in  refei^nce  to  realty.  I  may,  how- 
ever, mention,  that  the  right  of  entry  of  a  person  out  of  possession  was 
not  boned  by  the  statute  21  Jas.  1,  c  16,  unless  the  possesaon  of  the  party  in 
possession  waa  adverse  to  the  party  having  the  right  of  entry.  And  as  it  was 
held  under  that  act  that  mere  non-payment  of  rent  ^d  not  alone  render  the 
possession  advene,  and  also  that  there  could  be  no  adverse  possession  where  the 
party  in  possession  held  the  estate  by  the  permission  of  the  real  owner,  or  uadeit 
an  implied  tenancy,  or  where  the  possesion  was  conastent  with  that  of  the  party 
entitled,  questions  frequently  arose  under  that  act,  whether  the  possesnon  was 
adverse  or  not  And  it  commonly  happened,  that  a  party  having  been  in  po»- 
session  for  a  great  length  of  time,  was  ultimately  dispossessed,  because  it  was 
found  that  his  possession  was  by  the  implied  license  of  the  party  claiming,  and  con- 
sequently not  adverse  to  him.  The  ol:^ect  of  the  late  statute,  8  &  4  Will.  4,  c.  27, 
appears  to  have  been  to  alter  this  state  of  things,  and  to  render  any  possesion 
adverse  (where  the  party  claiming  has  a  present  right  <^  possession,  and  is  not 
under  disability),  unless,  j^rs/,  there  he  a  payment  of  rent,  or  second,  an  acknotd* 
edgment  in  writing;  and  this  object  has  been  flilly  carried  out,  as  that  statute 
(8  &  4  WilL  4,  c  27),  has  been  held  to  have  entirely  got  rid  of  the  doctrine  of 
non-adverse  possesaon,  any  possession  for  twenty  years,  whatever  be  the  nature 
of  the  possession,  being  now  (where  the  party  in  possession  has  neither  paid  rent, 
nor  given  an  acknowledgment  in  writing),  a  bar  under  that  statute,  provided  the 
party  claiming  had  a  present  right  of  entry,  and  was  not  under  any  of  the  dis- 
abilities mentioned  in  the  act,  and  not  entitled  to  a  further  claim  as  a  rever- 
sioner. Thus,  in  the  case  of  Nepean,  Bart,  v.  Doe  d.  Knight,^  Lord  Denman,  in 
delivering  judgment,  observes,*  <*  We  are  cleariy  of  opinion  that  the  second  and 
third  sections  of  that  act  (which  came  into  operation  on  the  1st  of  January,  1884), 
have  done  away  with  the  doctrine  of  non-adverse  possession,  and,  except  in  cases 
fsJling  within  the  fifteenth  section  of  the  act,  the  question  is,  whether  twenty 
years  have  elapsed  since  the  right  accrued,  whatever  be  the  nature  of  the  posses^ 
sionf  The  fifteenth  section,  be  it  remembered,  gives  five  years  to  a  x>arty  to 
institute  his  claim,  when  possession  was  not  adverse  at  the  time  of  passing  the 
act;  and  it  only  applied  where  the  possession  was  not  adverse  at  the  time 
of  passing  the  act,  according  to  the  former  state  of  the  law;'  and  as  the 
five  years  have  now  elapsed,  no  question  can  arise  under  it  The 
[*xxvi]  object  *of  the  act,  viz.,  to  abolish  the  doctrine  of  non««dver8e  pos- 
session, has  been  finrther  confirmed  in  the  still  later  case  of  Cully 


278;  8.  c.  11  A.  &  E.  842;  and  Davies  v.  Lowndes,  2  Scott,  71;  8  Scott,  885;  7  Scott,  21; 
and  1  Scott,  N.  R.  828;  1 M.  &  Q.  473. 

1  2  M.  &  W.  895,  dedded  <m  error  on  the  Exchequer  Chamber  (Tri.  1887),  see  too.  Doe 
d.  Bennett  v.  Long,  8  C  &  P.  778. 

«  2  M.  &  W.  911. 

'  Kepean  «.  Doe  d.  Knight,  2  M.  &  W.  911,  and  see  also  as  to  what  possession  is  adverse, 
Doe  0.  Branson,  4  N.  &  M.  664;  s.  c.  8  A.  &  £.  63 ;  Doe  d.  Parker  v,  Gregoiy,  4  N.  &  M. 
808 ;  8.  o.  2  A.  &  £.  14 ;  Doe  d.  Pritchard  «.  Jaanoey,  8  0.  &  P.  99 ;  and  Rex  v.  Inhabitants 
of  Axbridge,  4  N.  &  M.  4n ;  s.  c.  2  A.  &  £.  520. 
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V.  Doe  d.  Tajlerson.^  In  that  case,  it  was  held  that  the  effect  of  section  2  of 
the  3  &  4  Will.  4,  eh.  27,  "is  to  put  an  end  to  all  questions  and  discussions 
whether  the  possession  of  lands,  &o.,  be  advene  or  not ;  and  if  one  party  has 
been  in  the  actual  possession  for  twenty  years,  whether  adversely  or  not,  the 
claimant  whose  original  right  of  entry  accrued  above  twenty  years  before  bring- 
ing the  ejectment  is  barred  by  this  section."  The  same  case  decides  that 
the  twelfth  section  has  relation  back,  so  as  to  make  the  possession  of  one  joint- 
tenant,  &c.,  in  possession  of  the  entirety  adverse  to  his  co-tenant,  though  suck 
possession  were  prior  to  the  act ;  and  that  consequently  a  joint-tenant  copar* 
cener,  or  tenant  in  common,  who  has  been  out  of  possession  twenty  years,  is 
barred  by  the  second  and  twelfth  sections  taken  together,  notwithstanding  that 
part  of  the  twenty  years  was  before  the  passing  of  the  act.*  The  above  case 
of  Nepean,  Bart,  v.  Doe  d,  Eiiight,  too,  decides  that  where  a  party  has  been 
absent  seven  years,  without  having  been  heard  of,  the  presumption  of  law  then 
is  that  he  is  dead,  but  there  is  no  legal  presumption  as  to  the  time  of  his  death : 
a  party,  therefore,  who  claims  as  a  reversioner,  cannot  avail  himself  of  this  pre* 
sumptio^L,  to  jcstablish  that  the  tenant  for  life  died  within  twenty  years  from  the 
commencement  of  the  action,  but  must  prove  positively  that  he  did  die  within 
that  time.' 

It  will  be  observed  that  the  3  &  4  Will.  4,  c.  27,  differs  fiom  the  fonner 
statutes  of  limitations,  as  they  were  held  not  to  extinguish  or  bar  the  right,  but 
merely  the  remedy  ;*  the  34th  section  of  the  above  act,  however,  enacts,  that 
^^  at  the  end  of  the  time  limited  by  that  act,  the  right  and  tide  to  the  hmd,  jrc, 
shall  he  extinguished.**  *  A  question  may  arise  undor  this  enactment,  on  the  14th 
section  of  the  act  (which  makes  an  aeknowledgment  of  title  in  writing  by  the 
party  in  possession,  sufficient  to  prevent  the  statute  running,  except  from  the 
time  when  such  acknowledgment  is  given),  as  it  may  be  reasonably  contended, 
that  when  once  the  right  of  a  party  out  of  possession  is  barred  by  effluxion  of 
time,  the  acknowledgment  mentioned  in  the  14th  section  can  be  of  no  avail,  be- 
cause the  title  being  absolutely  extinguished  by  the  84th  section,  there  is  no  title 
existing  to  be  acknowledged ;  besides,  the  title  being  extinguished,  the  party  in 
whom  it  was  vested  prior  to  the  bar  being  complete,  is  as  much  a  stranger  to  the 
title  and  land  as  any  indifferent  person ;  and,  therefore,  if  it  were  holden 
that  an  acknowledgment  *  after  that  time  revests  the  title  in  the  former  [*xxvii] 
owner,  it  must  follow  that  by  such  an  acknowledgment  the  land  or  title 
might  be  vested  in  an  indifferent  person,  which  would  be  to  give  to  this  ac* 
knowledgment  all  the  effect  of  a  feoffment  at  common  law,  or  a  lease  and  release 
under  the  statute  of  uses.  The  object  of  the  statute  seems  to  have  been  to 
make  this  acknowledgment  sufficient  to  prevent  the  operation  of  the  act^  if  given 
before  the  bar  is  complete,  but  not,  I  conceive,  to  make  it  sufficient  to  re-oreate  a 

1  8  P.  &  D.  589  (decided  12th  May,  1840).  The  above  are  I>eninan*s,  C  J.,  words  in 
delivering  the  jadgment  of  the  court,  see  p.  648,  at  the  bottom;  see,  too,  Doe  d.  Corzon  tr. 
Edmonds,  6  M.  &  W.  295. 

*  See  3  P.  &  D.  550,  same  case. 

s  Nepean,  Bart.,  v.  Doe  d.  Knight,  2  M.  &  W.  895. 
<  1  Saond.  283,  a,  note;  1  Black.  Bep.  678. 

*  And  in  equity  as  well  as  at  law,  see  section  24. 
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title  absolutely  extingai^ed  by  the  S4th  section.  There  appears  to  be  no 
decision  upon  the  point,  and  I  have  not  seen  the  distinction  ti^en,  I  therefore 
throw  it  out  for  consideration.  In  the  case  of  Doe  d.  Curzon  v.  Edmonds,^  in 
which  an  acknowledgment  was  set  up,  the  acknowledgment  was  given  before  the 
bar  was  complete,  and  was  held  insufficient,  from  not  being  suffid^itly  final  in 
its  terms,  the  point  therefore  did  not  arise.  That  case,  however,  decides  that  it 
is  a  question  for  the  judge,  and  not  for  the  jury,  whether  or  not  a  writing 
amounts  to  a  sufficient  acknowledgment  of  titie,  within  the  3  &  4  W.  4,  c.  27,  s. 
14.'  And  it  seems  that  the  acknowledgment  must  be  final  and  conclusive  in  it^ 
terms,  or  it  will  not  bar  the  operation  of  the  statute.  A  mere  proposal  to  accept 
a  lease  (the  bargain  having  subsequentiy  gone  off),  was  held  insufficient,  and  the 
court  observed,  "  that  it  was  no  acknowledgment  of  titie,  because  there  was  no 
final  bai^n."  The  proposal  was  in  the  following  tenns :  **  Although,  if  matters 
were  contested,  I  am  of  opinion  that  I  shonld  estabEsh  a  legal  right  to  tiie  prem- 
ises, yet  under  all  circamstances,  I  have  made  up  my  mind  to  accede  to  the  pro- 
posal you  made,  of  paying  a  moderate  rent  on  an  agreement  for  a  term  of 
twenty  years."  * 

As  to  what  amounts  to  a  sufficient  acknowledgment,  see  Fursdon  v.  Clogg,  10 
M.  &  W.  572. 

A  parol  acknowledgment  by  a  tenant  af  having  paid  rent,  is  sufficient  evi- 
dence of  the  payment  thereof  within  the  3  &  4  Will.  4,  c.  27.  7  Jurist,  532 
(Easter,  1843).     See  port,  ppw  89,  90,  91. 

It  will  be  noticed  that  reversioners  and  remainder-men  have  (by  sections  4  & 
5)  two  periods  when  they  may  enforce  their  claims,  either  Ist,  in  case  of  a  for- 
feiture, when  the  forfeiture  takes  place ;  or  2d,  at  tiie  time  when  the  reversion 
becomes  an  estate  in  possession.'  And  by  the  &tii  section  the  statute  runs  on, 
notwithstanding  the  death  of  a  party  and  there  being  no  administrator,  as,  for 
the  purposes  of  the  act,  the  administrator  must  elaim  as  if  there  had  been  no 
interval  between  the  grant  of  the  letters  of  administration  and  the  death  of  the 
deceased.  Before,  this  enactment,  in  cases  of  intestacy,  the  statutes  of 
[*  xxviii]  limitations  only  run  as  to  the  rights  occurring  after  *  the  death  of  the 
intestate  fix>m  the  grant  of  the  adminiatration.  This  enactment  is 
confined  to  the  purposes  of  this  act^  and  there£>re  only  alters  the  law  to  that 
extent,  and  not  generally. 

The  statute  (section  16)  contains  the  usual  provision  relative  to  the  disability 
of  infancy,  lunacy,  coverture,  or  living  beyond  seas,  giving  ten  years  from  the 
removal  of  the  disability ;  but  in  analogy  with  the  construction  of  the  21  Jas.  1, 
it  provides,  that  no  further  time  shall  be  allowed  for  a  succession  of  disabilities, 
and  that  mS  claim  shall  in  any  case  be  enfi>rced  but  within  forty  years  fixnn  the 
time  when  it  first  accrued,  even  though  there  be  continued  disabilities  during  the 
whole  of  the  forty  years. 

1  6  M.  &  W.  296. 

<  Doe  d.  Curzon  and  others  v.  Edmonds,  6  M.  &  W.  295.  See,  too,  Morell  r.  Frith,  8  M. 
&  W.  402.  See  pottj  what  acknowledgment  sufficient  to  take  the  case  out  of  the  21  Jas.  1, 
c.  16. 

*  A  lessor,  where  there  is  a  lease,  is  a  remainder-man  within  this  section,  7  M.  &  W. 
131. 
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The  28th  section  (which  enacts,  that  possession  by  the  mortgagee  for  twenty 
years  shall  bar  the  mortgagor,  unless  there  be  an  acknowledgment  in  writing  of 
the  mor^agor^s  title)  has  been  explained  by  the  7  Will.  4  &  1  Vict  c.  28,  which,  . 
reciting  that  doubts  had  arisen  on  the  subject,  enacts,  that  a  mortgagor  may  re- 
cover the  mortgaged  land  at  any  time  within  twenty  years  after  the  last  pay- 
ment of  principal  or  interest,  though  his  right  of  entry  accrued  more  than  twenty 
years  ago.  The  statute  runs  in  general  from  the  date  of  the  mortgage,  and  not 
fix>m  the  time  when  default  made,  even  though  there  be  a  coyenant  that  the 
mortgagee  may  quietly  enjoy  afitr  de&ult,  as  the  land  passes  by  the  mortgage, 
and  the  mortgagee  has  ther6f<n«  a  right  of  entry  from  the  date ;  if,  however, 
there  is  a  proviso  that  the  mortgagor  shall  retain  possession  tmtil  default,  the 
rule  would  of  course  be  otherwise.' 

The  statute  appears  sufficiently  precise  as  to  the  period  from  which  the  limita- 
tion shall  begin  to  run  in  the  case  of  a  tenancy  at  will,  namely,  from  the  deter- 
mination of  the  tenancy ;  and  it  enacts,  section  7,  that  the  tenancy  at  will  shall 
be  deemed  to  have  determined  (in  case,  of  course,  of  there  being  no  payment  of 
rent,  or  acknowledgment  in  writing,  or  prior  determination)  at  the  expiration  of 
one  year  ajier  the  commencement  of  such  tenancy.  It  has  been  decided,  that  the 
tenancy  at  will  or  sufferance  must  be  deemed  to  have  terminated  at  all  evtBnts  at 
the  end  <^  the  first  year,  unless  otherwise  determined  before  that  period.'  And 
it  would  seem  to  be  clear,  from  the  statute,  that,  at  the  end  of  twenty  years  from 
that  time,  that  is,  at  the  end  of  twenty-pne  years  from  the  commencement  of  the 
tenancy  at  will,  the  statute  would  be  a  complete  bar,  unless  the  party  claiming 
could  prove  either  a  payment  oi  rent,  or  an  acknowledgment  in  writing.  Some 
question  has,  however,  been  raised  upon  the  right  construction  of  this  section, 
by  decifflons  relative  to  tenancies  at  wilL  Thus,  it  has  been  held  in  two  cases, 
that  a  purchaser  either  let  into,  or  who  takes  possession  under  a  contract  of  pur- 
chase, and  who  is  strictly  a  tenant  at  will,*  has,  and  can  gain,  no  ad- 
verse *  title  against  the  vendor ;  ^  though  in  a  later  case  *  (in  which,  [*  xxix] 
however,  these  cases  were  not  alluded  to),  where  the  judge  ruled  to  the 
contrary,  such  ruling  was  held  proper  on  motion  for  a  new  trial.  And,  in  a 
recent  case,*  where  A  in  1817,  let  B  into  possession  of  lands,  as  tenant  at  will,, 
and  in  1827,  A  entered  upon  the  land  without  B's  consent,  and  cut  and  carried 
away  stone  therefrom ;  held,  on  error  in  the  exchequer  chamber,  that  this  entry 
amounted  to  a  determination  of  the  estate  at  will,  and  that  B  thenceforth  be- 
came tenant  at  sufferance,  until  by  agreement  expressed  or  implied,  a  new  ten- 
ancy was  created  between  the  parties,  and,  therefore,  that  unless  the  fact  of  such 
new  tenancy  was  found  by  the  jury,  an  ejectment  brought  in  18S9,  was  too  late, 
inasmuch  as  by  the  statute  8  &  4  WiU.  4,  c  22,  s.  7,  his  right  of  action  first 

1  Doe  d.  Roylaoce  v.  Lightfbot,  8  M.  &  W.  558. 

<  Doe  d.  Bennett  v.  Tamer,  7  M.  &  W.  226;  9  M.  &  W.  648. 

*  Doe  d.  Stanway  r.  Rock,  C.  P.  20  Law  J.  Rep.  194  (E.  1842);  D4e  d.  Bennett  r. 
Turner,  7  M.  &  W.  226 ;  9  M.  &  M.  648. 

*  Doe  d.  Milbnm  v.  Edgar,  2  Scott,  732;  2  Bing.  N.  0.  891;  Doe  d.  Counsel!  v.  Caperton^ 
9  C.  &  P.  112. 

>  Doe  d.  Stanway  v.  Rock,  C  P.  20  Law  J.  Rep.  194  (E.  1842). 

*  Doe  d.  Bennett  v.  Tomer,  7  M.  &  W«.226;  and  in  error  in  the  Exchequer  Chamber,  9 
M.  &  W.  648  (Hn.  1842). 

0 
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accrued  at  tbe  expiration  of  one  year  afier  the  commencement  of  the  on^al 
tenancy  at  will,  that  is,  in  the  year  1818.^  This  case  decides  that  a  tenancy  at 
«  will,  or  sufferance,  must  under  the  statute  be  held  to  have  determined  at  the  end 
of  one  year  after  the  commencement  of  such  tenancy,  if  there  was  no  prior  de- 
termination thereof;  but  it  also  decides,  thai  if  the  jury  Jind*  that  a  new  tenancy 
was  created  (even  by  parol),  at  any  time  toithin  twenty  years  next  before  bringing 
the  action,  then  that  the  statute  runs  from  such  tenancy,  and  not  from  the  first  year 
after  the  commencement  of  the  original  tenancy.  The  effect  of  this  latter  ruling 
appears  to  be  to  introduce  in  effect,  an  acknowledgment  by  parol  as  sufficient  to 
prevent  the  bar  of  the  statute,  for  what  is  a  parol  agreement  for  a  new  tenancy, 
but  an  acknowledgment  by  parol ;  if  this  decision  be  supported,  the  effect  must 
be  to  introduce  all  the  inconyenience  attending  the  ancient  doctrine  of  non- 
adverse  possession,  which,  according  to  Nepean,  Bart  v.  Doe  d.  Knight,  and 
Cully  V.  Doe  d.  Taylerson,  it  was  the  intention  of  the  statute  to  abolish,  those 
cases  expressly  deciding,  '^  that  the  question  is,  whether  twenty  years  have  elapsed 
since  the  right  accrued,  whatever  be  the  nature  of  the  possession ;"  and  that  the 
effect  of  the  act  is,  ^  to  put  an  end  to  aU  questions  and  discussions  whether  the  pos- 
ffession  of  lands,  ifc,  he  adverse  or  not,  and  if  one  party  has  been  in  the  actutd 
possession  far  twenty  years,  whether  adversely  or  not,  the  claimant,  whose  original 
right  of  entry  accrued  above  twenty  years  before  bringing  Ae  ejectment,  is  barred.'' 
Now,  it  is  clear,  that  as  a  tenancy  at  will  and  sufferance,  and  a  tenancy  from 

year  to  year  without  lease,  by  sections  7  and  8,  at  all  events  determine  at 
[*xxx]  the  end  of  the  first  year;*  the  right  of  Gentry  of  the  lessor  then  first 

accrues,  nor  has  he  any  fiuther  right  as  a  remaindeinnan  by  virtue  of 
clause  five,  as  the  tenancy  itself  then  determines,  and  his  right  becomes  a  right 
in  possession.  How  then  can  it  be  said  that  it  is  a  question  fcnr  the  jury  (as  was 
laid  down  in  Doe  d.  Bennett  v.  Turner*)  whether  there  has  been  any  subsequent 
agreement  (by  parol)  for  a  new  tenancy,  and  that  (in  the  event  of  the  jury 
finding  that  there  was  such  new  tenancy)  the  statute  only  runs  from  such  new 
tenancy,  and  not  from  the  end  of  the  first  year  after  the  commencement  of  the 
tenancy  at  wiU.  The  statute  only  mentions  two  matters  which  will  defeat  the 
twenty  years' bar;  Ist,  payment  of  rent;  2d,  an  acknowledgment  in  writing; 
and  apparently  carefully  excludes  all  other  kinds  of  evidence  by  expressly 
enacting  (sections  10  and  11)  that  a  mere  entry  shall  not  be  deemed  possession, 
and  that  no  right  shall  be  preserved  by  continual  or  other  claim  upon  or  near 
the  land.  From  whence,  then,  is  drawn  the  doctrine  lud  down  in  these  cases,* 
that  a  party  may  be  in  possession  as  tenant  at  will  more  than  twenty-one  years 
without  either  pa3rment  of  rent  or  acknowledgment  in  writing,  and  yet  acquire 
no  title  under  the  act?  If  it  is  a  question  for  a  jury  in  one  case  under  the 
statute,  namely,  in  that  of  a  tenancy  at  will,  whether  the  possession  is  adverse, 

^  Doe  d.  Bennett  v.  Tomer,  7  M.  &  W.  226;  and  in  error  in  the  Exchequer  Chamber,  9 
M.  &  W.  643  (Ha.  1842). 

*  And  the  same  doctrine  is  supported  by  Doe  d.  Stanway  v.  Rock,  C.  P.  20  Law  J.  Bep. 
194. 

s  Doe  d.  BenneU  v.  Turner,  7  M.  &;  W.  226;  9  M.  &  W.  643. 

*  7  M.  &  W.  226;  and  on  error,  9  M.  &  W.  643. 

*  Doe  d.  Milbnm  «.  Edgar,  2  Scott,  782;  2  Bing.  N.  C.  891;  Doe  d.  Counsell  v.  Caperton, 
9  C.  &  P.  112;  Doe  d.  Bennett  v.  Turner,  7  M.  &  W.  226;  and  on  error,  9  M.  &  W.  643; 
and  Doe  d.  Stanway  v.  Bock,  C.  P.  SO  Law  J.  Bep.  194. 
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• 
why  not  in  all  cases;   and  what  then  becomes  of  the  requirements  of  the 
statute,  as  to  either  payment  of  rent  or  an  acknowledgment  in  writing,  and  the 
principles  laid  down  in  Nepean,  Bart  v.  Doe  d.  Knight,^  and  Culley  v.  Doe  d. 
Taylerson  ?  • 

The  statute  8  &  4  Will.  4,  c.  27,  does  not  apply  to  give  a  title  where  the  party 
claiming  had  quitted  possession  before  the  passing  of  the  act  Thus,  where  a 
party  was  let  into  possession  of  land,  in  1807,  as  tenant  at  will,  and  continued  in 
possession  tiU  1881,  without  making  any  acknowledgment  of  tenancy  or  paying 
rent,  and  then  quitted  possession,  held,  that  he  had  acquired  no  right  in  the  land, 
so  as  to  enable  his  heir  at  law  to  maintain  ejectment  under  the  8  &  *4  Will.  4, 
c.  27,  even  against  a  stranger ;  because,  as  he  had  quitted  the  possession  before 
the  act  passed,  his  case  was  not  within  it  Patteson,  J.,  observed,  the  case 
would  have  been  quite  different,  if  the  tenant  at  will  had  continued  in  possession. 
But  here,  after  the  possession  had  been  long  determined,  it  is  contended  that  a 
fee-simple  arises  by  the  passing  of  the  act    That  cannot  be.* 

Where  there  is  an  estate  tail,  and  the  tenant  in  tail  bars  the  remain- 
ders *  over/ and  creates  out  of  his  estate  tail  new  estates,  the  parties  [*xxxi] 
who  take  such  estates  have  the  same  time  which  the  tenant  in  tail  had 
within  which  to  bring  an  ejectment*  Thus,  where  estates  settled  to  the  wife  for 
life,  reihainder  to  her  issue  in  tail,  and  in  1818,  the  husband,  wife,  and  R.  6.',  the 
only  son,  by  deed  and  a  recovery,  limited  the  same  estates  to  the  husband  for 
life,  remainder  to  the  wife  for  life,  remainder  to  R.  G.,  the  son,  for  life,  remainder 
to  his  issue  in  tul,  remainder  to  J.  F.,  his  sister,  for  life,  with  remainders  over ; 
the  husband  died  in  1819,  the  wife  in  1822,  and  B.  G.  in  1828 ;  it  was  held,  that, 
as  the  estate  of  J.  F.  was  raised  out  of  the  estate  taSl  of  ^  G.,  she  had  the  same 
period  for  bringing  an  ejectment  in  respect  of  any  of  the  estates  comprised  in 
the  above  deeds  as  R.  G.  would  have  had,  had  he  remained  alive,  namely,  twenty 
years  from  1822,  when  his  remainder  came  into  possession.* 

Where  premises  are  in  lea^e,  the  lessor  is  a  reversioner  within  the  latter  part 
of  the  8d  section ;  and,  therefore,  if  he  simply  discontinue  the  receipt  of  the  rent 
for  more  than  twenty  years,  he  is  not  barred,  but  may  recover  the  premises  at 
any  time  within  twenty  years  from  the  determination  of  the  lease ;  if,  however, 
the  rents  were  received  adversely  hy  a  third  party^  then  no  such  right  accrues  on 
the  detennination  of  the  lease.*  And  by  simply  discontinuing  the  receipt  of  rent 
for  more  than  twenty  years,  the  lessor  does  not  forfeit  his  right  to  the  arrears  of 
rent,  as  the  second  section  does  not  apply  to  rent  on  a  demise,  but  the  lessor  may 
recover  twenty  years'  arrears,  or  six  years'  arrears,  according  to  the  nature  of  the 
demise,  namely,  whether  under  seal  or  by  parol.* 

Where  a  person  is  entitled,  under  a  will,  to  an  annuity  charged  upon  land,  his 
right  is  barred  under  the  second  section  of  the  3  &  4  Will.  4,  c.  27,  though  he 

»2M.  &W.911. 

>  8  P.  &  D.  639. 

>  Doe  d.  Thompson  v.  Thompson,  2  K.  &  P.  656;  s.  c.  6  A.  &  E.  721. 

*  Doe  d.  Curzon  and  others  r.  Edpionds,  6  M.  &;  W.  295. 

B  Doe  d.  Davy  v.  Oxenham,  7  M.  &  W.  131.  This  case  does  not,  of  oonrse,  apply  to  a 
tenancy  at  will,  or  from  year  to  year,  so  as  to  give  the  lessor  any  other  right  than  from  the 
end  of  the  first  year.  # 

•  Grant  r.  Ellis,  9  M.  &  W.  118. 
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• 
has  never  received  any  part  of  the  annuily,  at  the  end  of  twenty  years  from  ibe 

time  when  his  right  to  make  a  distress  first  accrued ;  for  though  the  third  section 

of  the  act  excepts  the  case  of  a  will,  in  mentioning  the  periods  from  which  the 

statute  shall  be  deemed  to  run,  yet  the  second  section  of  the  act  is  not  governed 

and  controlled  by  the  third,  but  simply  explained  and  construed ;  the  object  of 

that  section  being  to  explain  and  give  a  construction  to  the<enactment  contained 

in  the  second  clause,  as  to  the  time  at  which  the  right  to  make  a  distress  for  any 

rent  shall  be  deemed  to  have  accrued,  in  those  cases  only  in  which  doubt  or 

difficulty  might  occur,  leaving  every  case  which  plainly  falls  within  the 

[*xxxii]  general  words  of  the  *  second  section,  but  is  not  included  amongst 

the  instances  given  by  the  third,  to  be  governed  by  the  operation  of 

the  second.^ 

It  is  DO  answer  to  a  prima  facie  title  of  twenty  years'  possesion,  that  such  pos- 
session was  in  continuation  of  that  of  a  sister,  who  died  more  than  twenty  years 
before  action,  and  who  entered  by  abatement  into  the  land  to  which  her  elder 
brother  (whose  issue  was  alive)  was  enitided  as  l^eir,  and  held,  that  the  onus  of 
explaining  the  character  of  the  possession  is  upon  the  agent,  against  whom  the 
presumption  from  possession  arises.' 

The  statute  of  limitations  bars  the  lord  of  the  manor  from  entering  for  a  for- 
feiture after  twenty  years.* 

When  a  lease  is  granted  to  a  woman  living  apart  frt>m  her  husband,  possession 
advert  to  her  is  also  adverse  to  him.* 

The  king  can  never,  in  point  of  law,  be  put  out  of  possession  by  the  wrongful 
entry  of  a  subject,  yet  there  may  be  an  adverse  possesion  in  fact  against  the 
crown.  After  such  a  possession  for  twenty  years,  ejectment  will  not  lie  by  the 
grantee  of  the  crown,  as  the  crown  could  only  recoveiL  the  land  by  an  informa- 
tion of  intrusion." 

Where  a  party  claiming  land  enters,,  and  obtains  from  the  tenants  payment 
of  a  shilling,  and  their  signature  to  an  instrument  acknowledging  his  title; 
held,  that  it  is  an  attornment,  and  does  not  require  a  stamp,  and  that  it  is  an 
act  of  ownership,  and  strong  evidence  of  ownership  at  the  time  of  the  attorn- 
ment against  future  occupiers,  though  they  did  not  claim  through  the  parties  who 
attorned.* 

A  party  in  possession,  dealing  with  property  as  his  own,  was  evidence  of 
adverse  possession,  under  the  21  Jas.  I.* 

A  replication  of  a  life  estate,  under  the  3  &  4  WHl.  4,  c.  71,  must  show  that  the 
plaintiff  is  the  person  entitled  to  the  reversion  expectant  thereon.' 

1  James  v.  Salter,  4  Scott,  168  ;  s.  c.  3  Bing.  K.  C.  544  (Hil.  1837).  The  iDtimation 
thrown  out  on  the  motion  for  a  new  trial,  in  the  case  reported  (2  Scott,  750;  2  Bing.  N.  C 
505),  that  the  2d  section  waa  controlled  by  the  8d,  was  expressly  abandoned;  see  Tindal*8, 
C.  J.,  observations. 

*  Doe  d.  Draper  v.  Lawley,  2  K.  &  M.  831. 

*  Whitton  V.  Peacock,  3  Myhie  &  K.  825. 

*  Doe  d.  Wilkins  v.  Wilkins,  5  N.  &  M.  434;  s.  c.  4  A.  &  £.  86. 

»  Doe  d.  Watt  v.  Morris,  2  Scott,  276;  s,  c.  Bing.  N.  (J.  189  (Trin.  1836). 
"  Doe  d.  Linsey'v.  Edwards,  6  N.  &  M.  638;  s.  c.  5  A.  ^  £.  95.    This  case  was  before 
the  8  &  4  Will.  4,  c.  27,  nothing,  therefore,  turned  upon  that  act. 
T  Wright  V,  Williams,  1  M.  &  W.  77^ 


LIMITATION  OF  ACTIONS  IN  THE  UNITED  STATES. 


NEW  ENGLAND  STATES. 

MAIK£. 

Personal  Actions,    (^Revised  Statutes,  Ch.  146.) 

♦Section  1.    The  following  actions  shall  be  commenced  within  [*xxxiii] 
six  years  next  after  the  cause  of  action  shall  accrue,  and  not  afterwards, 
namely : 

First,  All  actions  of  debt,  founded  upon  any  contract  or  liability  not  under 
seal,  except  such  as  are  brought  upoji  the  judgment  or  decree  of  some  court  of 
record  of  the  United  States,  or  of  this,  or  some  other  of  the  United  States,  or  of 
some  justice  of  the  peace  in  this  State ; 

Second.  All  actions  upon  judgments,  rendered  in  any  court,  not  being  a  court 
of  record,  except  justices  of  the  peace  in  this  State ; 

Third,    All  actions  for  arrears  of  rent ; 

Fourth,  All  actions  of  assumpsit,  or  upon  the  case,  founded  on  any  contract 
or  liability,  expressed  or  implied ; 

Fijlh,  All  actions  for  waste  and  all  actions  of  trespass  on  land,  and  all 
actions  of  trespass,  except  those  of  trespass  for  assault,  battery,  and  false  imprison- 
ment ;  • 

Sixth,  .All  actions  of  replevin,  and  other  actions  for  taking,  detaining,  or 
ifijuring  goods  or  chattels ; 

Seventh,  All  other  actions  on  the  case,  except  actions  for  slanderous  words, 
and  for  libels. 

Sect.  2.  AH  actions  against  a  sheriff,  except  for  escape  of  prisoners  com- 
mitted on  execution,  for  the  negligence  or  misconduct  of  his  deputies,  shall  be 
commenced  within  four  years  next  afler  the  cause  of  the  action  shall  accrue. 

Sect.  3.  All  actions  of  assault  and  battery  and  for  false  imprisonment,  and 
all  actions  for  slanderous  words  and  for  libels,  shall  be  commenced  within  two 
years,  next  after  the  cause  of  action  shall  i^crue. 

Sect.  4.  All  actions,  for  the  escape  of  prisoners  committed  on  execution, 
shall  be  actions  on  the  case,  and  shall  be  commenced  within  one  year  after  the 
cause  of  action  shall  accrue. 

c' 
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[*xxxiy]       *Sbct.  5.    No  scire  facias  shall  be  served  on  bail,  unless* within 
one  year  next  after  judgment  rendered  against  the  principal. 

Sect.  6.  All  actions  against  an  indorser  of  a  writ  must  be  commenced  within 
one  year,  next  after  judgment  entered  in  the  original  action. 

Sect.  7.  None  of  the  foregoing  provisions  shall  apply  to  any  action  brought 
upon  a  promissory  note,  which  is  signed  in  the  presence  of  an  attesting  witness, 
nor  to  an  action  brought  upon  any  bills,  notes,  or  other  evidences  of  debt,  issued 
by  any  bank. 

Sect.  8.  Nor  shall  any  of  the  provisions  in  this  chapter  be  construed  to  apply 
to  any  case  or  suit,  which  by  any  particular  statute  b  limited  to  be  commenced 
within  a  different  specified  time,  but  such  suits  may  be  commenced  within  such 
time. 

Sect.  9.  In  all  actions  of  debt  or  assumpsit,  brought  to  recover  the  balance 
due  upon  a  mutual  and  open  account  current,  the  cause  of  action  shall  be  deemed 
to  have  accrued  at  the  time  of  the  last  item  proved  in  such  account. 

Sect.  10.  If  any  person,  entitled  to  bring  anf  of  the  befor&4nentioned 
actions,  shall,  at  the  time  when  the  cause  of  action  accrues,  be  within  the  age  of 
twenty-one  years,  a  married  woman,  insane,  imprisoned,  or  without  the  limits  of 
the  United  States,  such  person  may  bring  the  actions  within  the  times  in  this 
chapter  respectively  limited,  after  the  disability  shall  be  removed. 

Sect.  11.  All  personal  actions  on  any  contract,  not  limited  by  any  of  the 
foregoing  secUons,  or  any  other  law  of  the  State,  shall  be  brought  within  twenty 
years  after  the  accruing  of  the  cause  of  action. 

Sect.  12.  When  a  writ  shall  fail  of  a  sufficient  service  or  return  by  any 
unavoidable  accident,  or  by  the  default  or  negligence  of  any  officer,  to  whom  U 
was  delivered  or  directed ;  or  when  such  writ  shall  b^  abated,  or  the  action 
otherwise  avoided  and  defeated,  for  any  matter  of  form,  or  by  the  death  of  either 
party ;  or,  if  a  judgment  for  the  plaintiff  shall  be  reversed  on  a  writ  of  error ;  in 
such  cases,  the  plaintiff  may  commence  a  new  action,  on  the  same  demand, 
within  six  months  after  the  abatement  or  determination  of  the  original  suit,  or 
reversal  of  the  judgment  in  the  same ;  and  if  the  cause  of  action  by  law  sur- 
vives, his  executor  or  administrator,  in  case  of  his  death,  may  commence  such 
new  action,  within  ssud  six  months. 

Sec^  13.  If  any  person,  entitled  to  bring  any  of  the  actions  before  men- 
tioned, or  liable  to  any  such  action,  shall  die  before  the  expiration  of  the  time 
herein  limited  therefor,  or  within  thirty  days  after  the  expiration  of  said  tern), 
and,  if  the  cause  of  action  survives  by  law,  the  action  may  be  commenced  by  or 
against  the  executor  or  administrator  of  the  deceased  person,  as  the  case  may  be, 
at  any  time  within  two  years  after  administration  or  letters  testamentary  granted, 

and  not  afterwards  if  barred  by  this  chapter. 
[*xxxv]  *Sect.  14.  If  any  person  shall  be  disabled  to  prosecute  an  action 
in  this  State,  by  reason  of  his  being  an  alien,  subject,  or  .citizen  of  any 
country  at  war  with  the  United  States,  the  time  of  continuance  of  such  war  shall 
not  be  deemed  any  part  of  the  respective  periods,  herein  limited  for  the  com- 
mencement of  any  of  the  before-mentioned  actions. 

Sect.  15.  All  actions  and  suits  for  any  penalty  or  forfeiture  on  any  penal 
statute,  brought  by  any  person,  to  whom  the  penalty  or  forfeiture  is  given  in 
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wliole  or  in  part,  shall  be  oommenced  within  one  year  next  after  the  offence  was 
committed,  and  not  afterwards. 

Sect*  16.  K  not  so  prosecuted  by  any  individual,  a  prosecution  by  suit,  in- 
dictment, or  information,  may  be  commenced  therefor,  in  the  name  and  for  the 
use  of  the  State,  at  any  time  within  two  years  next  after  the  offence  was  com- 
mitted, and  not  afterwards. 

Sect.  1 7.  The  time,  when  a  writ  is  actually  made,  with  an  intention  of  ser- 
vice, shall  be  deemed  the  commencement  of  a  suit  in  respect  to  the  limitations  of 
this  chapter. 

Sect.  18.  If  any  person,  liable  to  any  of  the  actions  mentioned  in  this  chap- 
ter, shall  fraudulently  conceal  the  cause  of  such  action  from  the  knowledge  of  the 
person  entitled  thereto,  or,  if  a  fraud  shall  be  committed,  which  entitles  any  per- 
son to  an  action,  in  either  case,  the  action  may  be  commenced  at  any  time  within 
six  years  after  the  person,  entitled  thereto,  shall  discover  that  he  has  just  cause 
of  action,  but  not  afterwards. 

Sect.  19.  In  actions  of  debt  or  upon  the  case,  founded  upon  any  contract, 
no  acknowledgment  or  promise  shall  be  allowed,  as  evidence  of  a  new  or  continu- 
ing contract,  whereby  to  take  any  case  out  of  the  operation  of  the  provisions  of 
this  chapter,  or  to  deprive  any  party  of  the  benefit  thereof,  unless  such  acknowl- 
ment  or  promise  be  an  express  one,  and  made  or  contained  in  some  writing, 
signed  by  the  party  chargeable  thereby. 

Sect.  20.  If  there  are  two  or  more  joint  contractors,  no  such  contractor, 
executor,  or  administrator,  shall  lose  the  benefit  of  the  provisiens  of  this  chapter, 
so  as  to  be  chargeable  by  reason  only  of  any  acknowledgment  or  promise,  made 
or  signed  by  any  other  or  others  of  them. 

Sect.  21.  In  actions,  commenced  against  two  or  more  joint  contractors,  if  it 
shau  appear  on  trial,  or  otherwise,  that  the  plaintiff  is  barred  by  the  provisions 
of  this  chapter,  as  to  one  or  more  of  the  defendants,  but  is  entitled  to  recover 
against  any  other  or  others  of  them,  by  virtue  of  a  new  acknowledgment  or 
promise,  or  otherwise,  judgment  shall  be  rendered  for  the  plaintiff,  as  to  any  of 
the  defendants  against  whom  he  has  a  right  to  recover,  and  for  the  other  defend- 
ant or  defendants  against  the  plaintiff. 

Sect.  22.    If,  in  any  action  on  contract,  the  defendant  shall  plead  in  abate- 
ment, that  any  other  person  ought  to  have  been  jointly  sued,  and  issue  be  joined 
on  that  plea,  and  if  it  shall  appear,  on  the  trial,  that  the  action  was, 
by  reason  of  the  provisions  of  thfa  chapter,  barred  against  *the  person  [*xxxvi] 
so  named  in  the  plea,  the  said  issue  shall  be  found  for  the  plaintiff. 

Sect.  23.  Nothing,  contained  in  the  preceding  four  sections,  shall  alter^  take 
away,  or  lessen  the  effect  of  payment  of  any  principal  or  interest,  made  by  any 
person ;  but  no  indorsement  or  memorandum  of  any  8«ch  payment,  written  or 
made  on  any  promissory  note,  bill  of  exchange,  or  other  writing,  by  or  on  behalf 
of  the  party,  to  whom  such  payment  shall  be  made,  or  pvrport  to  be  made,  shall 
be  deemed  sufficient  proof  of  payment,  so  as  to  take  the  case  out  of  the  operation 
of  the  provisions  of  this  chapter. 

Sect.  24.  If  there  arc  two  or  more  joint  contractors,  or  joint  executors  or 
administrator  of  any  contractors,  no  one  of  them  shall  lose  the  benefit  of  the 
provisions  of  this  chapter,  so  as  to  be  chargeable  by  reason  only  of  any  payment, 
made  by  any  other  or  others  of  them. 
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Sect.  25.  Every  judgment  and  decree  of  any  court  of  record  of  the  United 
States,  or  of  this  or  any  other  State,  or  of  a  justice  of  the  peace  in  this  State,  shall 
be  presumed  to  be  paid  and  satisfied,  at  the  expiration  of  twenty  years  after  any 
duty  or  obligation,  accrued  by  virtue  of  such  judgment  or  decree,  to  do  or  per- 
form the  matter  or  thing  therein  required. 

Sect.  26.  All  the  provisions  of  this  chapter  shall  Kpply  to  the  case  of  debt 
or  contract,  alleged  or  filed  by  way  of  set-ofi*,  on  the  part  of  the  defendant;  and 
the  time  of  such  limitations  of  such  debt  or  contract  shall  be  computed  in  like 
manner,  as  if  an  action  had  been  commenced  therefor,  at  the  time  when  the 
plaintiff's  action  was  commenced,  unless  the  defendant  be  deprived  of  the  benefit 
of  the  set-off,  by  the  nonsuit  or  other  act  of  the  plaintiff;  and,  when  the  party  so 
filing  the  set-off,  is  thus  defeated  of  a  judgment  on  the  merits  of  such  diebt  or 
contract,  he  may  conunence  a  new  action  thereon  within  the  time  limited,  as 
provided  in  the  twelfUi  section  of  this  chapter,  for  bringing  a  new  action  for  the 
reasons  therein  mentioned. 

Sect.  27.  None  of  the  provisions  of  this  chapter,  respecting  the  acknowl- 
edgment of  a  debt,  or  a  new  promise  to  pay  it,  shall  apply  to  aby  such  acknowl- 
edgment or  promise,  made  before  this  chapter  shall  take  effect  as  law ;  but  eveiy 
such  last-mentioned  acknowledgment  or  promise,  though  not  in  writing,  shall 
have  the  same  effect,  as  if  no  provision,  relating  thereto,  had  been  made,  as  con- 
tained in  this  chapter. 

Sect.  28.  If,  at  the  time  when  any  cause  of  action,  mentioned  in  this  chap- 
ter, shall  accrue  against  any  person,  he  shall  be  out  of  the  State,  the  action  may 
be  commenced  within  the  time  herein  limited  therefor,  after  such  person  shall 
come  into  the  State,  and  if,  after  any  cause  of  action  shall  have  accrued,  the  per- 
son against  whom  it  shall  have  accrued,  shall  be  absent  from,  and  reside  without 
the  State,  the  time  of  his  absence  shall  not  be  taken,  as  any  part  of  the  time 

limited  for  the  commencement  of  the  action. 
[*xxxvii]  .  *  Sect.  29.  No  executor  or  administrator,  after  having  given  bond 
and  notice  of  his  appointment,  as  provided  in  chapter  one  hundred 
and  twenty,  sh|ill  be  held  to  answer  to  the  suit  of  any  creditor  of  the  deceased, 
unless  it  shall  be  commenced  within  four  years  from  the  time  of  his  giving  bond, 
as  aforesaid ;  excepting  in  the  cases  mentioned  in  said  one  hundred  and  twentieth 
chapter,  where  the  provisions  are  distinctly  stated. 


Real  Actions.     (Revised  Statutes,  Ch,  147.) 

Sbction  1.  No  person  shall  commence  any  real  or  mixed  action  for  the 
recovery  of  lands,  or  make  an  enti^'  thereon,  unless  within  twenty  years  after 
th^  right  to  make  such  entry,  or  bring  such  action,  first  accrued ;  or  within 
twenty  years  after  he,  or  those,  under  or  from  whom  he  claims,  shall  have  been 
seized  or  possessed  of  the  premises ;  except  as  hereinafter  provided. 

Sect.  2.  If  such  right  or  title  first  accrued  to  an  ancestor  or  predecessor  of 
the  person,  who  brings  the  action  or  makes  the  entry,  or  to  any  other  person, 
from,  by  or  under  whom  he  claims,  the  said  twenty  years  shall  be  computed  from 
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the  tiiKie,  when  the  right  or  title  so  first  aoerued  to  such  ancestor,  predecesBor,  or 
other  person. 

Sect.  8.    In  the  constroction  of  this  chapter,  the  right  of  entry,  or  of  action 
to  recover  land,  shall  be  deemed  to  have  fint  accrued  at  the  respective  times  , 
hereinafter  mentioned : 

FirsL  When  a  person  shall  be  disseized,  his  right  of  entry  shall  be  deemed  to 
have  accrued  at  the  time  of  such  disseizin ; 

Second*  When  he  claims,  as  heir  or  devisee  of  one  who  died  seized,  his  right 
shall  be.  deemed  to  have  accrued  at  the  time  of  such  death,  unless  there  is  a 
tenancy  by  the  curtesy  or  other,  estate,  intervening  after  the  death  of  such  an^ 
cestor  or  devisor;  in  which  case,  his  right  shall  be  deemed  to  accrue,  when  such 
intermediate  estate  shall  expire,  or  when  it  would  have  expired  by  its  own  limi- 
tation; 

Third.  When  there  is  such  an  intermediate  estate,  and,  in  all  cases,  when 
the  party  claims  by  force  of  any  remeunder  or  reversion,  his  right,  so  far  as  it  is 
affected  by  the  limitation  herein  prescribed,  shall^  be  deemed  to  accrue,  when 
the  intermediate  estate  would  have  expired  by  its  own  limitation,  notwith- 
standing any  forfeiture  thereof,  for  which  he  might  have  entered  at  an  earlier 
time. 

Sect.  4.  The  preceding  clause  shall  not  prevent  any  person  from  entering, 
when  entitled  to  do  so,  by  reason  of  any  forfeiture  or  breach  of  condition ;  but,  if 
he  claims  under  such  a  title,  his  right  shall  be  deemed  to  have  accrued,  when  the 
forfeiture  was  incurred,  or  the  condition  broken. 

Sect.  5.    In  all  eases  not  specially  provided  for,  the  right  of  entry  shall  be 
deemed  to  have  accrued,  when  the  claimant  or  the  person  under 
whom  *he  claims,  first  became  entitled  to  the  possession  of  the  prem-  [*xxxviii] 
ises  under  the  title,  upon  which  the  entry  of  action  is  founded. 

Sect.  6.  If  any  minister  or  other  sole  corporation  shall  be  disseized,  any  of 
his  successors  may  enter  upon  the  premises,  or  may  bring  an  action  for  the 
recovery  of  them,  at  any  time  within  five  years  after  the  death,  resignation,  or 
removal  of  the  person  disseized,  notwithstanding  the  twenty  years  after  the  dis- 
seizin shall  have  expired. 

Sect.  7.  If,  at  the  time  when  such  right  of  entry,  or  of  action  upon  or  for 
any  lands,  shall  first  accrue,  the  person,  entitled  to  such  entry  or  action,  shall  be 
within  the  age  of  twenty-one  years,  or  a  married  woman,  insane,  imprisoned,  or 
absent  firom  the  United  States,  such  person,  or  any  one  claiming  from,  by,  or 
under  him,  may  make  the  entry,  or  bring  the  action  at  any  time  within  ten 
years  after  such  disability  shall  be  removed,  notwithstanding  the  twenty  years, 
before  limited  in  that  behalf,  shall  have  expired. 

Sect.  %.  If  the  person,  first  entitled  to  make  such  entry  or  bring  such  action, 
Shall  die  during  the*continuance  of  any  of  die  disabilities  mentioned  in  the  pre- 
ceding section,  and  no  determination  or  judgment  shall  have  been  had  of  or  upon 
the  title,  right,  or  action  which  accrued  to  him,  the  entry  may  be  made,  an  [or] 
the  action  brought  by  his  heirs,  or  any  other  person  claiming  from,  by,  or  under 
him,  at  any  time  within  ten  years  after  his  death,  notwithstanding  the  said  twenty 
years  shall  have  elapsed ;  but  no  such  further  time  for  making  such  entry,  or 
bringing  such  action,  beyond  what  is  herein  before  prescribed,  shall  be  allowed, 
by  reason  of  the  disability  of  any  other  person. 
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Sscr.  9.  When  a  tenant  in  tail,  or  a  remainder-man  in  tail,  shall  die,  before 
the  expiration  of  the  period  herein  before  limited  fi}r  making  any  entry,  or  bring- 
ing an  action  for  lands,  no  person  claiming  any  estate,  which  such  tenant  in  tail 
or  renuunder-man  might  have  barred,  shall  make  an  entry,  or  bring  an  action,  to 
recover  such  land,  but  within  the  period,  during  which  the  tenant  in  tail,  or 
remaindernnan,  if  he  had  so  long  lived,  m%ht  have  made  such  entry,  or  brought 
such  action. 

Sect.  10.  The  limitations,  herein  before  prescribed,  as  to  the  time  within 
which  an  action  may  be  brought  to  recover  any  land,  shall  take  effect  Gram  and 
after  the  first  day  <^  April,  in  the  year  one  thousand  eight  hundred  and  forty- 
three  ;  and,  if  any  person,  who  shall  then  be  entitled  to  bring  any  real  action, 
which  is  to  be  abolished  after  that  day,  as  is  mentioned  in  chapter  one  hundred 
and  forty-five,  shall  then  be  within  the  age  of  twenty-one  years,  a  married 
woman,  insane,  imprisoned,  or  without  the  limits  of  the  United  States,  the  action 
may  be  brought  at  any  time  within  five  years  after  such  disability  shall  cease, 
or  after  the  death  of  thd  person  so  disabled:  provided,  that  no  such  action 
shall  be  maintained  after  it  would  have  been  barred  by  the  statutes  of  limitation 
in  force,  and  immediately  before  the  time  when  this  chapter  shall  become  a 
law. 

Sect.  11.  To  constitute  a  disseizin,  or  such  excluave  and  adver- 
[*xxxix]  sary  *  possession  of  lands,  as  to  bar  or  limit  the  right  of  the  true  owner 
thereof  to  recover  the  same,  it  shall  not  be  necessaiy  that  such  lands 
shall  be  surrounded  with  fences,  or  rendered  inaccessible  by  water;  but  it 
shall  be  sufficient,  if  the  possession,  occupation,  and  improvement  are  open  and 
notorious,  and  comporting  with  the  ordinary  management  of  a  farm ;  although 
that  part  of  the  same,  which  composes  the  woodland  belonging  to  stich  &rm,  and 
used  therewith  as  a  wood  lot,  ahaJl  not  be  inclosed  as  before  mentioned. 

Sect.  12.  No  real  or  mixed  action,  for  the  recovery  of  any  lands,  shall  be 
commenced  by  or  on  behalf  of  the  State,  unless  within  twenty  years  from  and 
after  the  day  on  which  this  chapter  shall  become  a  law,  or  within  twenty  years 
next  after  the  time  of  the  accruing  of  the  title  to  the  State. 

Sect.  13.  When  any  writ,  in  a  real  or  mixed  action,  shall  fail  of  sufficient 
service  or  return  by  an  unavoidable  cause,  or  by  the  default  or  negligence  of 
any  officer  to  whom  it  was  delivered,  or  directed  for  service,  or  when  such  writ 
shall  be  abated,  or  the  action  otherwise  avoided  or  defeated  for  any  matter  of 
form,  or  by  the  deatn  or  intermarriage  or  other  disability  of  either  party,  accruing 
once  the  last  continuance,  or  if  a  judgment  for  the  demandant  shall  be  reversed 
on  a  writ  of  error,  the  demandant  may  commence  a  new  action  at  any  time 
within  six  months  after  abatement  or  determination  of  the  first  suit,  or  reversal 
of  the  judgment  of  the  same. 

Sect.  14.  No  person  shall  acquire  any  right  or  privilege  6f  way,  air,  or  light^ 
or  any  other  easement,  from,  in,  upon,  or  over  the  land  of  another,  by  the 
adverse  use  and  enjoyment  thereof;  unless  such  use  shall  have  been  continued 
nninterrupted  for  twenty  years. 

Sect.  15.  The  owner  of  the  land,  in  such  cases,  for  the  purpose  of  prevent- 
ing such  right  as  is  mentioned  in  the  preceding  section,  may  give  notice  in 
writing  to  the  person  claiming  such  right  or  privilege,  of  his  intention  to  con- 
test such  right  or  easement;  and  such  notice,  being  served  and  recorded,  as 
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hereinafter  stated,  shall  be  deemed  an  interruption  of  soeh  use,  and  prevent  the 
acquisition  of  a  right  thereto,  by  continuance  of  the  use  thereof  for  any  length  of 
time. 

Sect.  16.  Such  notice  may  be  given  by  an  officer,  as  in  civil  actionB,  by  his 
giving  to  such  claimant,  or  his  agent  or  guardian,  if  in  the  State,  an  attested 
copy  of  such  writing,  or  by  leaving  the  same  at  his  dwelling-house ;  or,  if  not 
readent  in  the  State,  then  a  copy  may  be  left  with  the  tenant  or  occupant,  if 
there  be  one,  of  the  estate ;  and,  if  not,  then  such  copy  shaU  be  affixed  to  tiie 
house  or  other  conspicuous  part  of  the  premises;  and  the  return  of  the  officer 
shall  be  made  on  the  original  writing,  and  the  whole  be  recorded  in  the  registry 
of  deeds  in  the  county,  or  registry  district,  within  which  such  estate  lies,  within 
three  months  from  the  time  of  such  service ;  and  such  notice  may  be  given  by 
the  agent  or  guardian  of  the  owner  of  the  land. 
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Criminal  ProsectUions  and  Actions  on  Penal  Statutes,  (Revised  StattUes,  Ch.  57.) 

*  Section  1.     AH  actions,  suits,  bills,  complaints,  informations  or  in-  [  *xl  ] 
dictments,  for  any  crime  or  misdemeanor,  other  than  theft,  robbery, 
burglar}',  forgery,  arson,  and  murder,  shall  be  brought,  had,  commenced  or 
prosecuted  within  three  years  next  aft;er  the  offence  was  committed,  and  not 
after. 

Sect.  2.  AH  complaints  and  prosecutions  for  theft,  robbery,  burglary,  and 
forgery,  shall  be  commenced  and  prosecuted  within  ax  years  next  after  the  com- 
mission of  the  offence,  and  not  after. 

Sect.  3.  If  any  action,  suit,  bill,  complaint,  information  or  indictment,  for 
any  crime  or  misdemeanor,  other  than  arson  and  murder,  shall  be  brought,  had, 
commenced  or  prosecuted,  after  the  time  limited  by  the  two  preceding  sections, 
such  proceedings  shall  be  void  and  of  no  effect. 

Sect.  4.  All  actions  and  suits,  upon  any  statute,  for  any  penalty  or  for- 
feiture, given  in  whole  or  in  part  to  any  person  who  will  prosecute  for  the  same, 
shall  be  commenced  within  one  year  after  the  offence  was  committed,  and  not 
after. 

Sect.  5.  If  the  penalty  is  given  in  whole  or  in  part  to  the  State,  or  to  any 
county  or  town,  or  to  the  treasury  thereof,  a  suit  therefor  may  be  commenced  by 
or  in  behalf  of  the  State,  county,  town,  or  treasury,  at  any  timd  within  two 
years  after  the  offence  was  committed,  and  not  afterwards. 

Sect.  6.  All  actions,  upon  any  statute,  for  any  penalty  or  forfeiture,  given 
in  whole  or  m  part  to  the  party  aggriev^  shall  be  commenced  within  four  years 
after  the  offence  was  committed,  and  no^^r. 

Sect.  7.  ,  The  six  preceding  sections  shall  not  apply  to  any  bill,  complaint, 
information,  indictment,  or  action,  which  is  or  shall  be  limited  by  any  statute,  to 
be  brought,  had,  commenced,  or  prosecuted  within  a  shorter  or  longer  time  than 
IS  prescribed  in  these  six  sections ;  but  such  bill,  complaint,  information,  indict- 
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ment,  or  other  suit,  shall  be  brought  and  prooecuted  within  the  time  that  maj  be 
limited  by  such  statute. 

Sect.  8.  When  any  bill,  complaint,  information,  or  indictment  shall  be  ex- 
hibited in  any  of  the  cases  mentioned  in  this  chapter,  the  clerk  of  the  court,  or 
magistrate,  to  whom  it  shall  be  exhibited,  shall,  at  the  time  of  exhilnting,  make  a 
minute  thereon,  in  writing,  under  his  official  signature,  of  the  true  day,  month» 
and  year,  when  the  same  was  exhibited. 

Sect.  9.  When  any  action  shall  be  commenced,  in  any  of  the  cases  men- 
tioned in  this  chapter,  the  clerk  or  magistrate,  signing  the  writ,  shall 
[*xli]  *  enter  upon  it  a  true  minute  of  the  day,  month,  and  year,  when  the 
same  was  signed. 

Sect.  10.  Every  bill,  complaint,  information,  indictment,  or  writ,  on  which  a 
minute  of  the  day,  month,  and  year,  shall  not  be  made,  as  provided  by  the  two 
preceding  sections,  shall,  on  motion,  be  dismissed. 

Sect.  11.  None  of  the  provisions  of  this  chapter  shall  apply  to  suits  against 
moneyed  corporations,  or  against  the  directors  or  stockholders  thereof,  to  recover 
any  penalty  or  forfeiture  imposed,  or  to  enforce  any  liability  created  by  the  act 
of  incorporation  or  any  other  law ;  but  all  mich  suits  shall  be  brought  within  six 
years  after  the  discovery,  by  the  aggrieved  party,  of  the  facts  upon  which  such 
penalty  or  forfeiture  attached,  or  by  which  such  liability  was  created. 


Real  and  Per8<mal  Actions  and  Rights  of  Entry.    {Revised  Statutes^  Ck.  58.) 

Section.  1.  No  action  for  the  recovery  of  any  lands,  or  for  the  recov^y  of 
the  possession  thereof,  shall  be  maintained,  unless  such  action  is  commenced 
within  fifteen  years  next  after  the  cause  of  action  first  accrued  to  the  plaintiff,  or 
those  under  whom  he  claims. 

Sect.  2. .  No  person,  having  right  or  title  of  entry  into  houses  or  lands, 
shall  thereinto  enter,  but  within  fifteen  years  next  after  such  right  of  entry  shall 
accrue. 

Sect.  3.  The  right  of  any  person  to  the  possession  of  any  real  estate  shall 
not  be  impaired  or  affected,  by  a  descent  being  hereafter  cast  in  consequence  of 
the  death  of  any  person  in  possession  of  such  estate. 

Sect.  4.  The  first  two  sections  of  this  chapter,  so  far  as  they  relate  to  or 
affect  lands  granted,  given,  sequestered,  or  appropriated  to  any  public,  pious  or 
charitable  use,  shall  ta^e  effect  from  and  after  the  first  day  of  January,  in  the 
year  of  our  Lord  eighteen  hundred  and  forty-two,  and,  until  that  day,  the  laws 
now  in  force  relating  to  such  lands,  shall  continue  in  operation. 

Sect.  5.  The  following  actions  shall  be  commenced  within  six  years  next 
after  the  cause  of  action  accrued,  and  n^  after: 

First,  All  actions  of  debt  founded  upon  any  contract,  obligation,  or  liability, 
not  under  seal,  excepting  such  as  are  brought  upon  the  judgment  or  decree  of 
some  court  of  record  of  the  United  States,  or  of  this  or  some  other  State : 

Second.  All  actions  upcm  judgments  rendered  in  any  court  not  being  a  court 
of  record: 
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Third.    All  actions  of  debt  for  arrearages  of  rent : 

Fourth,  AU  actions  of  account,  assumpsit,  or  on  the  case,  founded  on  any 
contract  or  liability,  express  or  implied : 

Fifth.    All  actions  of  trespass  upon  land : 

*  Sixth.  All  actions  of  replevin,  ^d  all  other  actions  for  taking,  [*xlii] 
detaining,  or  injuring  goods  or  chattels: 

Seventh.  All  other  actions  on  the  case,  except  actions  for  slanderous  words, 
and  for  libels. 

Si:cT.  6.  All  actions  for  assault  and  battery,  and  for  false  imprisonment,  shall 
be  commenced  within  three  years  next  after  the  cause  of  action  shall  accrue, 
and  not  afterwards. 

Sect.  7.  All  actions  for  slanderous  words,  and  for  libels,  shall  be  commenced 
within  two  years  next  aft^er  the  cause  of  action  shall  accrue,  and  not  after. 

Sect.  8.  All  actions  against  sheriffs,  for  the  misconduct  or  n^Iigence  of  their 
deputies,  shall  be  commenced  within  four  years  next  after  the  cause  of  action 
shall  accrue,  and  not  afterwards. 

Sect.  %  None  of  the  forgoing  provisions  shall  apply  to  any  action  brought 
upon  a  pfomiasory  note,  which  is  signed  in  the  presence  of  an  attesting  witness, 
b\)|t  the  action  in  such  case  shall  be  commenced  within  fourteen  years  next  after 
the  cause  of  action  shall'  accrue  thereon,  and  not  afterwards. 

Sect.  10.  All  actions  of  debt,  or  scire  facias  on  judgment  shall  be  brought 
within  eight  years  next  after  the  rendition  of  such  judgment,  and  all  actions  of 
debt  on  specialties  within  eight  years  aft^  the  cause  of  action  accrued,  and  not 
afterwards. 

Sect.  11.  All  actions  of  covenant,  other  than  the  covenants  of  warranty,  and 
seisin,  contained  in  deeds  of  conveyance  of  lands,  shall  be  brought  within  eight 
years  next  after  the  cause  of  action  shall  accrue,  and  not  after. 

Sect.  12.  All  actions  of  covenant,  brought  on  any  covenant  of  warranty, 
contained  in  any  deed  of  conveyance  of  land,  shall  be  brought  within  eight  years 
next  after  there  shall  have  been  a  final  decision  against  the  title  of  the  cove- 
nantor in  such  deed ;  and  all  actions  of  covenant,  brought  on  any  covenant  of 
seisin,  contained  in  any  such  deed,  shall  be  brought  within  fifteen  years  next 
after  the  cause  of  action  shall  accrue,  and  not  after. 

Sect.  IS.  When  any  person  ^aU  be  disabled  to  prosecute  an  action  in  the 
Courts  of  this  State,  by  reason  erf*  his  being  an  alien,  subject  or  citizen  of  any 
country  at  war  with  the  United  States,  the  time  of  the  continuance  of  such  war 
shall  not  be  deemed  any  part  of  the  respective  periods,  herein  limited  for  the 
commencement  of  any  of  the  actions  before  mentioned.  * 

Sect.  14.  If,  at  the  time  ijrhen  any  cause  of  action  of  a  personal  nature, 
mentioned  in  this  chapter,  shall  accrue  against  any  person,  he  shall  be  out  of  the 
State,  the  action  may  be  commenced,  within  the  time  herein  limited  therefor, 
after  such  person  shall  come  into  the  State ;  and  if,  after  any  cause  of  action 
shall  have  accrued,  and  before  the  statute  has  run,  the  person  against  whom  it 
has  accrued,  shall  be  absent  from  and  reside  out  of  the  State,  and  shall 
not  have  Igiown  property  within  this  State,  which  could,  by  *the  com-  [*xliii] 
mon  and  ordinary  process  of  law,  be  attached,  the  time  of  his  absence 
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shall  not  be  taken  as  any  part  of  the  time  Ihnited  for  the  commencement  of  the 
action. 

Sect.  15.  If  any  person,  entitled  to  bring  any  of  the  actions,  before  men- 
tioned in  this  chapter,  or  liaUe  to  any  such  action,  shall  die  before  the  expiration 
of  the  time  herein  limited  therefor,  or  within  thirty  days  after  the  expiration  of 
the  said  time,  and  if  the  canse  of  action  does  by  law  smrive,  the  action  may  be 
commenced,  by  the  executor  or  administrator,  within  two  years  after  sach  death, 
or  against  the  administrator  or  executor  of  tiie  deceased  person,  or  the  same  may 
be  presented  to  the  commissioners  on  said  estate,  as  the  case  may  be,  at  any  time 
within  two  years  after  the  grant  of  letters  testamentary  or  of  administration,  and 
not  afterwards,  if  barred  by  the  provisions  of  this  chapter;  provided,  however,  if 
the  commissioners  on  such  estate  are  required  to  make  their  report  to  the  Pro- 
bate Court  before  the  expiration  of  said  two  years,  the  claim  agidnst  the 
deceased  shall  be  presented  to  the  commissioners  within  the  time  allowed  other 
creditors  to  present  their  claims. 

Sect.  16.  If,  in  any  action  duly  commenced  within  the  time  in  this  chapter 
limited  and  allowed  therefor,  the  writ  shall  fail  of  a  sufficient  service;^  return, 
by  any  unavoidable  accident,  or  by  any  default  or  neglect  of  the  officer  to  whom 
it  is  committed,  or  if  the  writ  shall  be  abated,  or  the  action  otherwise  defeated  «r 
avoided,  by  the  death  of  any  party  thereto,  or  for  any  matter  of  form,  or  if  after 
a  verdict  for  the  plaintiff,  the  judgment  shall  be  arrested,  or  if  a  judgment  for 
the  plaintiff  shall  be  reversed  on  a  writ  of  error,  or  on  exceptions,  the  plaintiff 
may  commence  a  new  action  for  the  same  cause,  at  any  time  within  one  year 
after  the  abatement  or  other  determination  of  the  original  suit,  or  after  the 
reversal  of  the  judgment  therein ;  and  if  the  cause  of  action  does  by  law  survive, 
his  executor  or  administrator  may,  in  case  of  his  death,  commence  such  new 
action  within  the  said  one  year ;  or,  if  no  executor  or  administrator  be  appointed 
within  that  time,  then  within  one  year  after  letters  testamentary  or  of  adminis- 
tration shall  have  been  granted  to  him. 

Sect.  17.  Whenever  the  commencement  of  any  suit  shall  be  stayed  by  an 
injunction  of  any  court  of  equity,  the  time,  during  which  such  injunction  shall 
be  in  force,  shall  not  be  deemed  any  portion  of  the  time  in  this  chapter  limited, 
for  jthe  commencement  of  such  suit 

Sect.  18.  If  any  person,  entitied  to  brings  any  action  in  this  chapter  speci- 
fied, shaU,  at  the  time  when  the  cause  of  action  accrues,  be  a  minor  or  a  married 
woman,  insane,  or  imprisoned,  such  person  may  bring  the  said  action,  within 
the  times  in  this  chapter  respectively  limited,  after  the  disability  shall  be 
removed.  '^ 

Sect.  19.  None  of  the  provisions  of  this  chapter  shall  apply  to  suits,  brought 
to  enforce  pa3rment  on  bills,  notes,  or  other  evidences  of  debt,  issued  by  moneyed 

corpCHtttions. 
[*xliv]      Sect.  20.    All  the  provisions  of  this  chapter  shall  apply  to  the  case 
of  a  debt  or  contract,  alleged  by  way  of  setroff;  and  the  time  of  limita- 
tion of  such  debt  shall  be  computed  in  like  manner  as  if  an  action  had  been  com- 
menced therefor,  at  the  time  when  the  plaintiff's  action  was  commenced. 

Sect.  21.    The  limitations,  herein  before  prescribed  for  the  commencement 
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of  actions,  shall  apply  to  the  same  actions,  when  brought  in  the  name  of  the 
State,  or  in  the  name  of  any  officer,  or  otherwise,  for  the  benefit  of  the  State,  in 
the  same  manner  as  to  actions  brought  by  citizens. 

Sect.  22.  In  actions  of  debt,  or  upon  the  case,  founded  on  any  contract, 
no  acknowledgment,  or  promise  shall  be  evidence  of  a  new  or  continuing  con- 
tract, whereby  to  take  a^y  case  out  the  provisions  of  this  chapter,  or  to  deprive 
any  party  of  the  benefit  thereof,  unless  such  acknowledgment  or  promise  be 
made  or  contained  by  or  in  some  writing,  ngned  by  the  party  chargeable 
thereby. 

Sect.  28.  If  there  are  two  or  more  joint  contractors,  or  joint  executors  or 
administrators  <^  any  contractor,  no  such  joint  contractor,  executor,  or  adminis- 
trator shall  lose  the  benefit  of  the  proi/tsions  of  this  chapter,  so  as  to  be  charge- 
able by  reason  only  of  any  acknowledgment  or  promise,  made  or  signed  by  any 
other  or  others  of  them. 

Sect.  24.  In  actions  commenced  against  two  or  more  joint  contractors,  or 
joint  executors  or  administrators  of  any  contractor,  if  it  shall  appear  on  the  trial, 
or  otherwise,  that  the  plaintiff  b  barred  by  the  provisions  of  this  chapter,  as  to 
one  or  more  of  the  defendants,  but  is  entitled  to  recover  against  any  other  or 
others  of  them,  by  virtue  of  a  new  acknowledgment  or  promise  or  otherwise, 
judgment  shall  be  given  for  the  plaintiff,  as  to  any  of  the  defendants,  against 
whom  he  is  entitled  to  recover,  and  for  the  other  defendant  or  defendants  against 
the  plaintiff. 

Sect.  25.  If,  in  any  action  on  contract,  the  defendant  shall  plead  in  abate- 
ment, that  any  other  person  ought  to  have  been  jointly  sued,  and  issue  be.  joined 
on  that  plea,  and  it  shall  appear  on  the  trial,  that  the  action  was,  by  reason  of 
the  provisions  of  this  chapter,  barred  against  the  person  so  named  in  the  plea, 
the  said  issue  shall  be  found  for  the  plaintijft 

Sect.  26.  Nothing,  contained  in  the  four  preceding  sections,  shall  alter, 
take  away,  or  lessen  the  effect  of  a  payment  of  any  principal  or  interest,  made 
by  any  person* 

Sect.  27.  If  there  are  two  or  more  joint  contractors  or  joint  executors  or 
administrators  of  any  contractor,  no  one  <£  them  shall  lose  the  benefits  of  the 
provisions  of  this  chapter,  so  as  to  be  chargeable  by  reason  only  o£  any  payment, 
made  by  any  other  or  othera  of  them. 

Sect.  28.  Noneof  the  provisions  ofthis  chapter,  respecting  the  acknowledg- 
ment of  a  debt,  or  a  new  promise  to  pay  it,  shall  apply  to  any  such  acknowledg- 
ment or  promise,  made  before  the  first  day  of  January,  in  the  year  of  our  Lord, 
eighteen  hundred  and  forty-two,  but  every  such  last-mentioned  acknowledgment 
or  promise,  although  not  made  in  writing,  shall  have  the  same  effect  as  if  no  pro- 
visions, relating  thereto,  had  been  herein  contained. 

♦Sect.  29.  The  provisions  of  this  chapter,  which  alter  or  vary  the  [*xlv] 
law,  now  in  force  relative  to  the  limitation  of  actions,  shall  not  apply  to 
any  case,  where  the  cause  of  action  accrues  before  this  chapter  shall  take  effect, 
and  go  into  operation ;  and  in  all  cases,  where  the  cause  of  action  accrues  before 
this  chapter  takes  effect,  the  laws  now  in  force,  limiting  the  time  for  the  com- 
mencement of  suits  thereon,  shall  continue  in  operation. 
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NEW   HAMPSHIRE. 

Of  Actions,    (Revised  Stalntes^  Ch.  180.) 

Section  1.  All  personal  or  transitory  actions,  where  both  parties  are  in- 
habitants of  this  State,  may  be  commenced  in  the  connty  where  either  of  the 
parties  to  the  writ  may  be  an  inhabitant,  and  not  elsewhere. 

Sect.  2.  Actions  of  scire  fiicias,  upon  any  judgment  <x  other  proceeding 
before  a  justice,  may  be  commenced  in  the  Court  of  Common  Fleas,  where  the 
amount  of  the  juc^;ment,  or  other  demand  claimed,  including  costs  and  interest, 
shall  exceed  tUrteen  dollars  and  thirty-three  cents. 

Sect.  3.  An  action  of  debt  may  be  maintained,  if  commenced  within  siz 
years,  upon  any  judgnient  upon  which  an  execution  has  been  issued  and  re- 
tamed  satisfied,  where  it  shall  appear  that  the  property  levied  or  extended 
upon  was  not  liable  to  be  so  leyied  or  extended  upon,  for  the  amount  equitably 
due,  and  costs  of  levying,  and  such  levy  shall  not  be  a  discharge  of  such  debt  for 
any  purpose. 

Sect.  4.  Any  copartner  or  joint-owner  may  maintain  an  action  of  assumpat 
against  one  or  more  of  his  copartners  or  jointH>wners,  to  recover  his  just  share  of 
any  goods  or  chattels,  choses  in  action,  or  the  proceeds  thereof  received  by  such 
copartners  or  joint-owners,  and  not  accounted  for,  delivered,  paid,  or  otherwise 
settled  fbr  on  demand. 

Sect.  5.  Any  cotenant  of  real  estate  may  recover  by  action  of  assumpsit 
agunst  one  or  more  of  his  cotenant^  his  just  share  of  the  value  of  any  trees 
destroyed,  or  cut  or  carried  away  by  such  cotenant,  which  were  standing,  lying, 
or  growing  on  such  real  estate,  or  of  any  other  property  attached  thereto  and 
destroyed,  severed,  or  carried  away  by  such  cotenant. 

Sect.  6.    If  any  cotenant  of  any  real  estate  shall  hold  the  exclusive  pos- 
session and  income  thereof,  against  the  will  and  without  the  consent  of  his  co- 
tenant,  the  cotenant  so  excluded  may,  in  an  action  of  assumpsit,  recover 
[*  xlvi]  *  of  the  person  holding  such  possession,  the  full  amount  of  all  damages  he 
may  have  sustained  thereby. 

Sect.  7.  No  action  shall  be  midntained  upon  any  contract  of  the  sale  of 
lands,  unless  the  agreement  upon  which  such  action  shall  be  brought,  or  some 
memorandum  thereof,  is  in  writing  and  signed  by  the  parties  to  be  charged  there- 
with, or  by  some  other  person  thereunto  lawfully  authorized  by  writing. 

Sect.  8.    No  action  shall  be  brought  in  the  following  cases :  — 

First  To  charge  any  executor  or  administrator  upon  any  special  promise  to 
answer  damages  out  of  his  own  estate ; 

Second,  To  charge  any  person  upon  any  special  promise  to  answer  for  the 
debt,  default,  or  miscarriage  of  another  person ; 

Third.  To  charge  any  person  upon  an  agreement  made  upon  consideration 
of  marriage; 

Fourth.  To  charge  any  person  upon  any  agreement  that  is  not  to  be  per- 
formed within  one  year  from  the  time  of  making  it : 
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Unless  sacli  promise  or  agreement,  or  some  memorandum  or  note  thereof,  is  in 
writing  and  signed  by  the  party  to  be  charged  therewith,  or  by  some  person 
thereunto  by  him  lawfully  authorized. 

Sect.  9.  No  action  shall  be  brought  upon  any  contract  for  the  sale  of  any 
goods,  wares,  or  merchandise  for  the  price  of  thirty-three  dollars  or  upwards,  and 
no  such  contract  shall  be  valid  unless  the  buyer  shall  accept  part  of  the  property 
so  sold  and  actually  receive  the  same,  or  give  something  in  earnest  to  bind  the 
bai^ain,  or  in  part  pa3rment,  or  unless  some  note  or  memorandum  in  writing  of 
the  said  bargain  to  be  made  and  signed  by  the  parties  to  be  charged  by  such 
contract,  or  their  agents  thereunto  lawfully  authorized. 

Sect.  10.  No  bill  of  exchange,  negotiable  promissory  note,  order,  or  draft, 
except  such  as  are  payable  on  demand,  shall  be  payable  untal  days  of  grace  have 
been  allowed  thereon,  unless  it  appear  in  the  instrument  that  it  was  the  intention 
of  the  parties  *that  days  of  grace  should  not  be  allowed. 

Sect.  11.  If  any  person  shall  be  compelled  to  pay  any  sum  of  money,  on 
account  of  the  escape  of  any  prisoner,  he  may  maintain  an  action  therefor  against 
such  prisoner  and  all  persons  aiding  such  escape. 

Sect.  12.  An  action  upon  the  case,  and  no  other,  shall  be  commenced 
against  any  sheriff,  deputy  sheriff,  coroner,  or  other  officer  for  any  damages 
arising  from  any  default  or  misconduct  in  his  office. 


Of  Suits.    (Revised  Statutes,  Ch.  181.) 

Section  1.    No  action  for  the  recovery  of  any  real  estate  shall  be  main- 
tained, unless  such  action  is  brought  within  twenty  years  after  the  right 
*  first  accrued  to  the  plaintiff  or  to  any  person  under  whom  he  claims,  [*xlvii] 
to  commence  an  action  for  the  recovery  thereof. 

Sect.  2.  If  the  person  first  entitled  to  maintain  an  action  for  the  recovery  of 
such  real  estate,  was  within  the  age  of  twenty-one  years,  a  married  woman,  or 
insane,  at  the  time  such  right  accrued,  such  action  may  be  commenced  within 
five  years  after  such  disability  is  removed. 

Sect.  3.  Actions  for  words  and  for  any  assault,  batteiy,  wounding,  or  im- 
prisonment, shall  be  brought  within  two  years  after  the  cause  of  action  accrued, 
and  not  afterwards. 

Sect.  4.  All  other  personal  actions  shall  be  brought  within  six  years  after 
the  cause  of  action  accrued,  and  not  afterwards. 

Sect.  5.  Actions  of  debt,  founded  upon  any  judgment  or  recognizance,  or 
upon  any  contract  under  seal,  may  be  brought  within  twenty  years  after  the 
cause  of  action  accrued,  and  not  afterwards. 

Sect.  6.  Actions  upon  notes  secured  by  mortgage,  may  be  brought  so  long 
as  the  plaintiff  is  entitled  to  commence  any  action  upon  the  mortgage. 

Sect.  7.  Writs  of  error  may  be  commenced  within  three  years  after  judg- 
ment rendered,  and  not  afterwards. 

Sect.  8.    Any  in&nt,  married  woman,  or  insane  person,  may  commence 
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either  of  the  personal  actions  aforesaid,  within  two  years  after  such  disabifitjr  is 
removed. 

Sect.  9.  If  the  defendant,  at  the  time  of  the  cause  of.  action  accraed,  or 
afterwards,  was  absent  from  and  residing  out  of  the  State,  the  time  of  such 
absence  shall  be  excluded  in  the  computation  of  the  several  times  before  limited 
for  the  commencement  of  personal  actions. 

Sect.  10.  If  judgment  shall  be  rendered  against  the  plaintiff  in  any  action 
commenced  within  the  times  before  limited,  or  upon  any  writ  of  error  brought 
thereon,  he  may  commence  a  new  action  thereon  within  one  year  thereafter,  in 
case  his  right  of  adtion  is  not  barred  by  such  judgment 

Sect.  11.  The  provisions  of  this  chapter  shall  not  apply  to  any  case  in 
which,  by  any  statute,  different  time  is  limited. 
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Real  Actions,    (Revised  Statutes,  Ch,  119.) 

Section  1.    No  person  shall  commence  an  action  for  the  recovery  of  any 

lands,  nor  shall  make  an  entry  thereupon,  unless  within  twenty  years  after 

the  right  to  make  such  entry  or  bring  such  action  first  accrued,  or 

[*xlviii]  ♦within  twenty  years  after  he,  or  those  from,  by,  or  under  whom,  he 

claims,  shall  have  been  seized  or  possessed  of  the  premises,  except  as  is 

hereinafter  provided. 

Sect.  2.  If  such  right  or  title  first  accrued  to  any  ancestor  or  predecessor  of 
the  person  who  brings  the  action  or  makes  the  entry,  or  to  any  other  person 
from,  by,  or  under  whom  he  claims,  the  said  twenty  years  shall  be  computed 
from  the  lime  when  the  right  or  title  so  first  accrued  to  such  ancestor,  predeces- 
sor, or  other  person. 

Sect.  S.  In  the  construction  of  this  chapter,  the  right  to  make  an  entry  or 
bring  an  action  to  recover  land,  shall  be  deemed  to  have  first  accrued  at  the 
times  respectively  hereinafter  mentioned,  that  is  to  say : 

First.  When  any  person  shall  be  disseized,  his  right  of  entry  or  of  action 
shall  be  deemed  to  have  accrued  at  the  time  of  such  disseizin ; 

Secondly,  When  he  claims  as  heir  or  devisee  of  one  who  died  seized,  his 
right  shall  be  deemed  to  have  accrued  at  the  time  of  such  death,  imless  there  is 
a  tenancy  by  the  curtesy,  or  other  estate,  intervening  after  the  death  of  such 
ancestor  or  deviser,  in  which  case,  his  right  shall  be  deemed  to  accrue  when 
such  intermediate  estate  shall  expire,  or  when  it  would  have  expired  by  its  own 
limitation ; 

Thirdly,  When  there  is  such  an  intermediate  estate,  and  in  all  other  cases, 
when  the  party  claims  by  force  of  any  remainder  or  reversion,  his  right,  so  far  as 
it  is  affected  by  the  limitation  herein  prescribed,  shall  be  deemed  to  accrue  when 
the  intermediate  or  precedent  estate  would  have  expired  by  its  own  limitation. 
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notwithstanding  any  forfeiture  thereof,  for  which  he  might  have  entered  at  an 
earlier  time ; 

Fourthly.  The  preceding  dause  ehall  not  prevent  any  person  from  entering, 
when  entitled  to  do  so  by  reason  of  any  forfeiture,  or  breach  of  condition,  but  if 
he  claims  under  such  a  title,  his  right  shall  be  deemed  to  have  accrued  when  the 
forfeiture  was  incurred,  or  the  condition  was  broken^ 

Fifthly,  In  all  cases  not  otherwise  specially  provided  for,  the  right  shall  be 
deemed  to  have  accrued  when  the  claimant,  or  the  person  under  whom  he  claims, 
first  became  entitled  Uy  the  possession  of  the  premises  under  the  title  upon  which 
the  entry  or  the  action  is  founded. 

Sect.  4.  If  any  minister,  or  other  sole  corporation,  shall  be  disseized,  any  of 
his  successors  may  enter  upon  the  premises,  or  may  bring  an  action  for  the 
recoveiy  thereof,  at  any  time  within  five  years  after  the  death,  resignation,  or 
removal  of  the  person  so  disseized,  notwithstanding  the  twenty  years  after  such 
disseizin  shall  have  expired. 

Sect.  5.  If^  at  the  time  when  such  right  of  entry  or  of  action  upon  or  for 
any  lands  shall  first  accrue  as  aforesaid,  the  person  entitled  to  such  entry  or 
action  shall  be  within  the  age  of  twenty-one  years,  or  a  married  woman,  insane, 
imprisoned,  or  absent  firom  the  United  States,  such  person,  or  any  one 
claiming  fix)m,  by,  or  under  him*  may  make  the  entry  or  *  bring  the  [*xliz] 
action  at  any  time  within  ten  years  after  such  disability  shall  be  re- 
moved, notwithstanding  the  twenty  years  before  limited  in  that  behalf  shall  have 
expired. 

Sect.  6.  If  the  person  first  entitled  to  make  such  entry,  or  bring  such  action, 
shall  die  during  the  continuance  of  any  of  the  disabilities  mentioned  in  the  pre- 
ceding section,  and  no  determination  or  judgment  shall  have  been  had  of  or  upon 
the  tide,  right,  or  action,  which  accrued  to  him,  the  entry  may  be  made,  or  the 
action  brought  by  his  heirs,  or  any  other  person  claiming  from,  by,  or  under  him^ 
at  any  time  within  ten  years  after  his  death,  notwithstanding  the  said  twenty 
years  shall  have  expired. 

Sect.  7.  If,  at  the  tinfe  when  such  right  of  entry  or  of  action  shall  first 
accrue,  the  person  entitied  thereto  shall  be  under  any  of  the  disabilities  before 
mentioned,  and  shall  die  without  having  reco^red  the  premises,  no  further  time 
for  making  such  entry  or  bringing  such  action,  beyond  what  is  hereinbefore  pre- 
scribed,  shall  be  allowed,  by  reason  of  the  disability  of  any  other  person. 

Sect.  8.  No  person  shall  be  deemed  to  have  been  in  possession  of  any  lands, 
within  the  meaning  of  this  chapter,  merely  by  reason  of  having  made  an  entry 
thereon,  unless  he  shall  have  continued  in  open  and  peaceable  possession^  of  the 
premises,  for  the  space  of  one  year  next  after  such  entry,  or  unless  an  action  shall 
be  commenced  upon  such  entry  and  seizin,  within  one  year  after  he  shaD  be 
ousted  or  dispossessed  of  the  premises. 

Sect.  9.  When  the  right  of  entry,  or  of  action  of  a  tenant  in  tml,  or  of  a 
person  entitied  to  a  remainder  in  tail,  is  barred  by  force  of  this  chapter,  the 
estate  tail,  and  all  remainders  and  reversions  expectant  thereon,  shall  be  also 
barred,  as  fuHy  as  they  might  have  been  by  a  conveyance  madef by  the  tenant  in 
tail,  in  the  manner  provided  in  the  fifty-ninth  chapter. 

Sect.  10.    When  any  person,  entitled  to  recover  land  as  a  tenant  in  tsul,  or 
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a  remainder-man  in  tcdl,  shall  die  before  the  expiration  of  the  period  hereinbefore 

limited  for  making  an  entry  or  bringing  an  action  therefor,  no  person  claiming 
any  estate,  which  the  tenant  in  tail  or  remaindeiMnan  might  have  barred,  shall 
make  an  entry  or  bring  an  action  to  recover  such  land,  but  within  the  period 
during  which  the  tenant  in  tail  or  remainder-man,  if  he  had  so  long  lived,  might 
have  made  such  entry  or  brought  such  action. 

Sect.  11.  The  limitations '  hereinbefore  prescribed,  as  to  the  time  within 
which  an  action  may  be  brought  to  recover  any  land,  shall  take  effect  from  and 
after  the  thirty-first  day  of  December,  in  the  year  of  our  Lord  eighteen  hundred 
and  thuty-nine ;  and  if  any  person,  who  shall  then  be  entitled  to  bring  any  real 
action,  which  is  to  be  abolished  after  that  day,  shall  then  be  within  the  age  of 
twenty-one  years,  a  married  womi^n,  insane,  imprisoned,  or  without  the 
[*1]  limits  of  the  United  States,  the  action  may  be  **  brought  at  anytime 
within  five  years  after  the  disability  shall  cease,  or  after  the  death  of  the 
person  so  disabled ;  provided,  that  no  such  action  shall  be  maintained,  after  it 
would  have  been  barred  by  the  statutes  of  limitation,  in  foroe  at  and  immediately 
before  the  time  when  this  chapter  shall  become  a  law. 

Sect.  12.  No  suit  for  the  recovery  of  any  lands  shall  be  commenced  by  or 
in  behalf  of  the  commonwealth,  unless  within  twenty  years  after  the  right  or  title 
of  the  commonwealth  thereto  first  accrued,  or  within  twenty  years  aftier  the  com- 
monwealth, or  those  from  or  through  whom  they  daim  shall  have  been  seized  or 
possessed  of  the  premises. 

Sect.  18.  No  descent  or  discontinuance,  which  may  hereafter  occur,  shall 
take  away  or  defeat  any  right  of  entry,  or  of  action,  for  the  recovery  of  real 
estate. 

Sect.  14.  When  a  notice  shall  be  given,  to  prevent  the  acquisition  of  a  right 
or  privilege  of  way,  air,  or  light,  as  provided  in  the  axtieth  chapter,  such  notice 
shall  be  considered  so  fiir  a  disturbance  of  the  right  in  question,  as  to  enable  the 
party  claiming  sucl^  right  to  bring  an  action  on  the  case,  as  fi>r  a  nuisance  or 
disturbance,  for  the  purpose  of  trying  the  right ;  and  if  the  plaintiff  in  such 
action  shall  previul,  he  shall  be  entitied  to  ftdl  ootts,  Uthough  he  should  recover 
only  nominal  damages. 

Sect.  15.  If  any  action,  ofHrhich  the  commencement  is  Bmited  by  this 
chapter,  shall  be  abated  by  the  death  of  any  party  thereto,  or  if,  after  verdict  for 
the  demandant  or  plaintiff,  the  judgment  shall  be  arrested,  or  if  judgment  in  any 
such  action  be  given  for  the  demandant  or  plaintiff,  and  the  judgment  shall  be 
reversed  for  error  therein,  the  demandant  or  plaintiff,  or  any  person  claiming 
from,  by,  or  under  him,  may  bring  a  new  action  for  the  same  cause,  at  any  time 
within  one  year  after  the  determination  of  the  original  action,  or  after  the 
reversal  of  the  judgment  therein. 


Personal  Actions,    (Revised  Statutes^  Ch,  120.) 

Sectiok  1.    The  following  actions  shall  be  commenced  within  six  years  next 
after  the  cause  of  action  shall  accrue,  and  not  afterwards : 
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FinL  All  actions  of  debt,  founded  upon  an^  contract,  or  liability  not  under 
seal,  except  such  as  are  brought  upon  the  judgment  or  decree  of  some  cottt  of 
record  of  the  United  States,  or  of  this,  or  some  other  of  the  United  States ; 

Secondly.  All  actions  upon  judgments  rendered  in  any  court,  not  being  a 
court  of  record; 

Thirdly.    All  actions  for  arrears  of  rent ; 

^Fourthly.  All  actions  of  assumpsit,  or  upon  the  case,  not  founded  on  [  *li  ] 
any  contract  or  liability,  express  or  implied ; 

FifUdy.    All  actions  for  waste  and  for  trespass  upon  land ; 

Sixthly.  All  actions  of  replevin,  and  all  other  actions  for  taking,  detaining,  or 
injuring  goods  or  chattels; 

Seventhly.  All  other  actions  on  the  case,  except  actions  for  slanderous  words, 
and  for  libels. 

Sect.  2.  All  actions  for  assault  and  battery,  and  for  false  imprisonment,  and 
all  actions  for  slanderous  words  and  for  libels,  shall  be  commenced  within  two 
years  next  after  the  cause  of  action  shall  accrue,  and  not  afterwards. 

Sect.  S.  All  actions  against  sheriffs,  for  the  misconduct  or  negligence  of 
their  deputies,  shall  be  conunenced  within  four  years  next  after  the  cause  of 
action  shall  accrue,  and  not  afterwards. 

Sect.  4.  None  of  the  foregoing  proviaons  shall  apply  to  any  action  brought 
upon  a  promissory  note,  which  is  signed  in  the  presence  of  an  attesting  witness, 
provided  the  action  be  brought  by  the  original  payee,  or  by  bis  executor  or 
administrator,  nor  to  an  action  brought  upon  any  bills,  notes,  or  other  evidences 
of  debt,  issued  by  any  bank. 

Sect.  5.  In  all  actions  of  debt  or  assumpsit,  brought  to  recover  the  balance 
due  upon  a  mutual  and  open  account  current,  the  cause  of  action  shall  be 
deemed  to  have  accrued  at  the  time  of  the  last  item  proved  in  such  account. 

Sect.  6.  If  any  person,  entitled  to  bring  any  of  the  actions  before-mentioned 
in  this  chapter,  shall,  at  the  time  the  cause  of  action  accrues,  be  within  the  age 
of  twenty-one  years,  or  a  married  woman,  insane,  imprisoned,  .or  absent  from  the 
United  States,  such  person  may  bring  the  said  actions,  within  the  times  in  this 
chapter  respectively  limited,  after  the  disability  shall  be  removed,  or  within  six 
ye^  after  the  disability  mentioned  in  the  preceding  section. 

Sect.  7.  All  personal  actions  on  any  contract,  not  limited  by  the  foregoing 
sections,  or  by  any  other  law  of  this  commonwealth,  shall  be  brought  within 
twenty  years  after  the  accruing  of  the  cause  of  action. 

Sect.  8.  When  any  person  shall  be  disabled  to  prosecute  an  action  in  the 
courts  of  this  commonwealth,  by  reason  of  his  being  an  alien,  subject,  or  citizen 
of  any  country  at  war  with  the  United  States,  the  time  of  the  continuance  of 
such  war  shall  not  be  deemed  any  part  of  the  respective  periods  herein  limited, 
fer  the  commencement  <^  any  of  the  actions  before-mentioned.  * 

Sect.  9.  if,  at  the  time  when  any  cause  of  action,  mfintioned  in  this  chapter, 
shall  accrue  against  any  person,  he  shall  be  out  of  the  State,  the  action  may  be 
commenced  within  the  time  herein  limited  therefor,  after  such  person  shall  come 
into  the  State ;  and  if,  after  .any  cause  of  action  shall  have  accrued,  the  person 
against  whom  it  has  accrued  shall  be  absent  from  and  reside  out  of  the  . 
State,  the  time  of  his  absence  shall  not  *be  taken  as  any  part  of  the  [  *lii  ] 
time  Hmited  for  the  commencement  of  the  action. 
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Sect.  10.  if  an^  person,  entitled  to  bring  any  of  tbe  aetions  before- 
mentioned  in  this  chapter,  or  liable  to  any  sach  action,  shall  die  before  the 
expiration  of  the  time  herein  limited  therefor,  or  within  thirty  days  after  the 
expiration  of  the  said  time,  and  if  the  cause  ^f  action  does  by  law  survive,  the 
action  may  be  commenced  by  or  against  the  executor  or  administrator  of  the 
deceased  person,  as  the  case  may  be,  at  any  time  within  two  years  after  the  grant 
of  letters  testamentary  or  of  administration,  and  not  afterwards,  if  barred  by  the 
provisions  of  this  chapter. 

Sect.  11.  If,  in  any  action  duly  commenced,  within  the  time  in  this  chapter 
limited  and  allowed  therefor,  the  writ  shall  fail  of  a  sufficient  service  or  return, 
by  any  unavoidable  accident,  or  by  any  default  or  neglect  of  the  officer  to  whom 
it  is  committed,  or  if  the  writ  shall  be  abated,  or  the  action  otherwise  avoided  or 
defeated,  by  the  death  of  any  party  thereto,  or  for  any  matter  of  form,  or  if  after 
a  verdict  for  the  plaintiff,  the  judgment  shall  be  arrested,  or  if  a  judgment  for 
the  plaintiff  shall  be  reversed  on  a  writ  of  error,  the  pkuntiff  may  commence  a 
new  action  for  the  same  cause,  at  any  time  within  one  year  after  the  abatement 
or  other  determination  of  the  original  suit,  or  after  the  reversal  of  the  judg- 
ment therein ;  and  if  the  cause  of  action  does  by  law  survive,  his  execut(»  or 
administrator  may,  in  case  of  his  death,  commence  such  new  action  within  the 
said  one  year. 

Sect.  12.  If  any  person,  who  is  liable  to  any  of  the  actions  mentioned  in  this 
chapter,  shall  fraudulently  conceal  the  cause  of  such  action  from  the  knowledge 
of  the  person  entitled  thereto,  the  action  may  be  commenced  at  any  time  within, 
six  years  after  the  person  who  is  entitled  to  bring  the  same,  shall  discover  that 
he  has  such  cause  of  action,  and  not  afterwards. 

Sect.  13.  In  actions  of  debt  or  upon  the  case,  founded  on  lyiy  contract,  no 
acknowledgment  or  promise  shall  be  evidence  of  a  new  or  continuing  contract, 
whereby  to  take  any  case  out  of  the  operation  of  the  provisions  of  this  chapter, 
or  to  deprive  any  party  of  the  benefit  thereof,  unless  such  acknowledgment 
or  promise  be  made  or  contained  by  or  in  some  writing,  signed  by  the  party 
cluuqgeable  thereby. 

Sect.  14.  If  there  are  two  or  more  joint  contractors,  or  joint  executors  or 
administrators  of  any  contractor,  no  such  joint  contractor,  executor  or  adminis- 
trator shall  lose  the  benefit  of  the  provii)|ons  of  this  chapter,  so  as  to  be  charge- 
able by  reason  only  of  any  acknowledgment  or  promise,  made  or  agned  by  any 
other  or  others  of  thenL 

Sect.  15.  In  actions  commenced  against  two  or  more  joint  contractors,  or 
joint  executors  or  administrators  of  any  contractor,  if  it  shall  appear  on  the  trial, 
or  otherwise,  that  the  plaintiff  is  barred  by  the  provisions  of  this  chapter, 
[  *  liii  ]  as  to  one  or  more  of  the  defendants,  but  is  entitied  to  recover  *  agidnst 
«  any  other  or  others  of  them,  by  virtue  of  a  new  acknowledgment  or 
promise,  or  otherwise,  judgment  shall  be  given  for  the  plaintiff  as  to  any  of  the 
defendants  against  whom  he  is  entitied  to  recover,  and  for  the  other  defendant 
or  defendants  against  the  plaintiff.  * 

Sect.  16.  If,  in  any  action  on  contract,  the  defendant  shall  plead  in  abate- 
ment, that  any  other  person  ought  to  have  been  jointiy  sued,  and  issue  be  joined 
on  that  plea,  and  if  it  shall  appear  on  the  trial,  that  the  action  was,  by  reason  of 
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the  proTifiioiis  of  this  chapter,  barred  against  the  person  so  named  in  the  plea,  the 
said  issae  shall  be  found  for  the  plaintiff. 

Sect.  1 7.  Nothing  contained  in  the  four  preceding  sections  shall  alter,  take 
away,  or  lessen  the  effect  of  a  payment  of  any  principal  or  interest,  made  by  any 
person ;  but  no  indorsement  or  memorandum  of  any  such  payment,  written  or 
made  upon  any  promissory  note,  bill  of  exchange,  or  other  writing,  by  or  on 
behalf  of  the  party  to  whom  such  payment  shall  be  made,  or  purport  to  be  made, 
shall  be  deemed  sufficient  proof  of  the  payment,  so  as  to  take  the  case  out  of  the 
operation  of  the  provisions  of  this  chapter. 

Sect.  18.  If  there  are  two  or  more  joint  contractors,  or  joint  executors'  oc 
administrators  of  any  contractor,  no  one  of  them  shall  lose  the  benefit  of  the  pro- 
-visions  of  this  chapter,  so  as  to  be  chai^geable  by  reason  only  of  any  payment, 
made  by  any  other  or  others  of  them. 

Sect.  19.  All  the  provisions  of  this  chapter  shall  apply  to  the  case  of  any 
debt  on  contract,  alleged  by  way  of  set-off  on  the  part  of  a  defendant ;  and  the 
time  of  *  limitation  of  such  debt  shall  be  computed  in  like  manner  as  if  an 
action  had  been  commenced  therefor,  at  the  time  when  the  plaintiff's  action  was 
commenced. 

Sect.  20.  The  limitations  hereinbefore  prescribed,  for  the  commencement  of 
actions,  shall  apply  to  the  same  actions  when  brought  in  the  name  of  the  Com- 
monwealth, or  in  the  name  of  any  officer,  or  otherwise,  for  the  benefit  of  the 
Commonwealth,  in  the  same  manner  as  to  actions  brought  by  citizens. 

Sect.  21.  All  actions  and  suits,  for  any  penalty  or  forfeiture  on  any  penal 
statute,  brought  by  any  person  to  whom  the  penalty  or  forfeiture  is  given  in 
whole  or  in  part,  shall  be  commenced  within  one  year  next  after  the  offence 
committed,  and  not  afterwards. 

Sect.  22.  If  the  penalty  or  forfeiture  is  given  in  whole  or  in  part  to  the 
Commonwealth,  a  suit  therefor  may  be  commenced  by  or  in  behalf  of  the  Comr 
monwealth,  at  any  time  within  two  years  after  the  offence  conunitted,  and  not 
afterwards. 

Sect.  23.  The  two  preceding  sections  shall  not  apply  to  any  suit  which  is  or 
shall  be  limited  by  any  statute,  to  be  brought  within  a  shorter  time  than  is  pre- 
scribed in  these  two  sections;  but  such  suit  shall  be  brought  within  the  time  that 
may  be  limited  by  such  statute. 

♦Sect.  24.    Every  judgment  and  decree  in  any  court  of  record  of    [*liv] 
the  United  States,  or  of  this  or  any  other  State,  shall  be  presumed  to  be 
pud  and  satisfied  at  the  expiration  of  twenty  years  after  the  judgment  or  decree 
was  rendered. 

Sect.  25.  None  of  the  provisions  of  this  chapter,  respectihg  the  acknowledg- 
ment of  a  debt,  or  a  new  promise  to  pay  it,  shall  apply  to  any  such  acknowledg- 
ment or  promise,  made  before  the  first  day  of  October  in  the  year  one  thousand 
eight  hundred  and  thirty-four ;  but  every  such  last-mentioned  acknowledgment 
or  promise,  althoagh  not  made  in  writing,  shall  have  the  same  effect  as  if  no 
provision  relating  thereto  had  been  herein  contained. 
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Civil  Actions  and  Criminal  Prosecutions.    (Revised  Statutes,  Tit.  60.) 

m 

Section  1.  No  person  shall,  at  any  time  liereafler,  make  entry  into  any 
lands  or  tenements,  but  within  fifteen  years  next  after  his  right  or  title  shall  first 
descend  or  accrue  to  the  same :  and  every  such  person,  so  not  entering,  and  his 
heirs,  shall  be  utterly  disabled  to  make  such  entry  afterwards ;  and  no  such  entry 
shall  be  sufficient,  unless  an  action  shall  be  commenced  thereupon,  and  prosecuted 
with  effect,  within  one  year  next  after  the  making  thereof.  Provided,  neverthe- 
less, that  if  any  person  who  hath,  or  shall  have,  such  right  or  title  of  entry  into 
any  lands  or  tenements,  be,  or  shall  be,  at  the  time  of  the  first  descending  or 
accruing  of  the  said  right  or  title,  within  the  age  of  twenty-one  years,  feme 
covert,  non  compos  mentis,  or  imprisoned,  then  such  person  and  his  heirs  may, 
notwithstanding  the  expiration  of  the  said  fifteen  years,  bring  such  action,  or 
make  such  entry  as  he  might  have  done  before  the  expiration  of  the  s^dd  fifteen 
years,  so  as  such  person  shall,  within  five  years  next  after  fiill  age,  discovertore, 
coming  of  sound  mind,  enlargement  out  of  prison,  or  the  heirs  of  such  person 
shall,  within  five  years  after  the  death  of  such  person,  bring  such  action,  or  make 
such  entry,  and  take  benefit  of  the  same. 

S£CT.  2.  No  action  shall  be  brought  on  any  bond,  or  writing  obligatoiy, 
contract  under  seal,  or  promissory  note  not  negotiable,  but  within  seventeen 
years  next  after  an  action  on  the  same  shall  accrue.  Provided,  neverthe- 
less, that  persons  legally  incapable  to  bring  an  action  on  su«h  bond,  or  writing, 
at  the  accruing  of  the  right  of  action  thereon,  may  bring  the  same  at  any 
time  within  four  years  after  their  becoming  legally  capable  to  bring  such  ac- 
tion. 
[  *lv  ]  *  Sect.  3.  No  action  of  account,  of  debt  on  book,  or  on  simple  con- 
tract, or  of  assumpsit,  founded  upon  implied  contract,  or  upon  any  con- 
tract in  writing,  not  under  seal,  except  promissory  notes  not  negotiable,  shall  be 
brought  but  within  six  years  next  after  the  right  of  action  shall  accrue.  Pro- 
vided, nevertheless,  that-  persons  legally  incapable  to  bring  any  such  action  at 
the  accruing  of  the  right  of  action,  may  bring  the  same  at  any  time  within  three 
years  after  their  becoming  legally  capable  to  bring  such  action. 

Sect.  4.  No  action  of  trespass  on  the  case  shall  be  brought  but  within  six 
years  next  after  the  right  of  action  shall  accrue. 

Sect.  5.  No  action  founded  upon  any  express  contract  or  agreement,  other 
than  actions  of  book  debt,  on  proper  subjects  thereof,  not  reduced  to  writing,  or 
some  note,  or  memorandum  thereof,  made  in  writing,  and  signed  by  the  party  to 
be  charged  therewith,  or  some  other  person  by  him  lawfully  authorized;  no 
action  of  trespass,  and  no  action  upon  the  case  for  words,  shsJl  be  brought  but 
within  three  years  next  after  the  right  of  action  shall  accrue. 

Sect.  6.  No  stiit  or  action  for  any  forfeiture,  upon  any  penal  statute,  shall 
be  brought  by  any  person  or  persons  who  may  lawfully  sue  for  the  same,  but 
within  one  year  next  after  the  ofieuce  committed. 
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Sect.  7.  No  salt  or  action,  either  in  law  or  equity,  shall  be  brought  against 
any  sheriff,  sheriff's  deputy,  or  constable,  for  any  neglect  or  default  in  his  office 
and  duty,  but  within  two  years  next  after  the  right  of  action  shall  accrue. 

Sect.  8.  If  in  any  of  the  stud  suits  or  actions,  judgment  be  given  for  the 
plaintiff,  and  the  same  be  reversed  by  error,  or  a  verdict  pass  for  the  plaintiff, 
and  upon  matter  alleged  in  arrest  of  judgment,  the  judgment  be  given  against 
the  plaintiff,  that  he  take  nothing  by  his  writ,  declaration,  or  bill ;  in  all  such 
cases  the  party  plaintiff,  his  heirs,  executors,  or  administrators,  as  the  case  shall 
require,  may  commence  a  new  suit  or  action,  at  any  time  within  a  year  after 
such  judgment  reversed,  or  such  judgment  given  against  the  plaintiff.  And  in 
computing  the  time  limited  in  the  several  cases  aforesaid,  the  time  during  which 
the  party  against  whom  there  may  be  any  such  cause  of  action,  shall  be  without 
this  State,  shaU  be  excluded  from  the  computation.  Li  all  cases,  hereinbefore 
specified,  wherein  by  the  laws  of  this  State  hitherto  in  force,  no  time  is  limited 
for  the  bringing  of  sud  actions,  or  a  longer  time  is  allowed  therefor,  than  the 
time  herein  limited,  such  last-mentioned  time  shall  commence  on^  and  be  com- 
puted from,  the  first  day  of  June,  one  thousand  eight  hundred  and  twenty- 
one. 

Sect.  9.  No  writ  of  error  shall  be  brought  for  the  reversal  of  any  judg- 
ment, after  the  expiration  of  three  years  from  the  time  of  rendering  such  judg- 
ment. 

Sect.  10.    No  petition  for  a* new  trial,  in  any  case  in  which  final  judg- 
ment hath  been,  or  shall  have  been  rendered,  either  in  Chancery  *or  at   [*lvi] 
law,  shall  be  brought,  but  within  three  years  next  after  the  judgment  or 
decree  complained  of  shall  have  been  rendered  or  passed. 

Sect.  It.  No  person  shall  be  indicted,  informed  against,  complained  of,  or 
in  any  way  prosecuted  before  any  court,  for  treason  against  tkis  State,  or  for  any 
crime  or  misdemeanor,  whereof  the  punishment  is,  or  may  be,  iftiprisonment  in 
Newgate  prison,  unless  the  indictment,  presentment,  or  complaint  be  made  and 
exhibited  within  three  years,  next  after  the  offence  shall  have  been  conmiitted : 
nor  shall  any  person  be  indicted,  informed  against,  complained  of,  or  in  any  way 
prosecuted  before  any  court,  for  the  breach  of  any  penal  law,  or  for  other  crime 
or  misdemeanor,  excepting  crimes  punishable  by  ddath,  or  imprisonment  in  New- 
gate prison,  unless  the  indictment,  presentment,  information,  or  complaint,  be 
made  and  exhibited  within  one  year  next  after  the  offence  shall  have  been  com- 
mitted. Provided,  that  any  action  or  prosecution,  proper  for  the  recovery  of  any 
penalty  incurred  by  the  breach  of  any  of  the  provisions  of  the  law  relating  to  the 
slave-trade,  or  concerning  Indian,  mulatto,  and  negro  servants  and  slaves,  may 
be  brought  and  prosecuted  at  any  time  within  three  years  after  such  cause  of 
action  shall  arise.  IVovided,  that  if  the  person  against  whom  such  indictment, 
presentment,  information,  or  complaint  shall  be  brought  or  exhibited,  shall  have 
fled  from,  and  have  resided  out  of  this  State,  during  the  period  limited  as  afore- 
said, for  the  prosecution  of  the  offence  charged,  then  the  same  may  be  brought 
and  exhibited  against  such  person  at  any  time,  within  such  period,  during  which 
he  diall  reside  within  this  State,  after  the  conmiission  of  the  offence.  And  pro- 
vided, also,  that  where  any  suit,  indictment,  presentment,  information,  or  com- 
plaint, for  any  crime  or  misdemeanor,  is  or  shall  be  limited  by  any  other  statute, 

B 


1  APt^ENBEE. 

to  be  brought  or  exhibited  within  a  shorter  time  than  is  hereby  limited,  the  same 
shall  be  brought  or  exhibited  within  the  time  limited  by  such  statute. 

An  additional  statute  (1833)  enacts,  that  in  all  cases  in  which  the  time  limited 
by  the  act  to  which  this  is  in  addition,  for  the  commencement  of  any  personal 
action,  which  by  law  survives  to  the  representatives  of  any  deceased  person,  shall 
not  have  elapsed  at  the  time  of  the  decease  of  any  such  person,  the  term  of  one 
year  shall  be  allowed  to  his  executor  or  administrator,  from  the  time  of  such 
decease,  to  institute  a  suit  therefor ;  and  in  computing  the  time  limited  in  said 
act,  in  the  cases  aforesaid,  such  term  shall  be  excluded  from  the  computation. 
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Personal  Actions,    (^Revised  LatM,  p.  220.)  • 

[*lvii]  *  Section  1.  All  actions  of  trespass,  trespass  and  ejectment,  detinue 
or  replevin ;  all  actions  of  account  and  upon  the  case,  except  on  such 
accounts  as  concern  trade  or  merchandise  between  merchant  and  merchant,  their 
factors  or  servants;  all  actions  of  debt  founded  upon  any  contract  without 
specialty ;  all  actions  of  debt  for  arrearages  of  rents ;  actions  of  debt  for  other 
causes,  and  all  actions  of  covenant  which  shall  be  sued  or  brought  at  any  time, 
after  this  act  shall  go  into  operation,  shall  be  commenced  and  sued  within  the 
time  hereinafter  directed,  and  not  aft^r ;  that  is  to  say,  the  said  actions  upon  the 
case,  excepting  actions  for  slander,  and  the  said  actions  of  account,  and  the  sadd 
actions  for  debt,  founded  upon  any  contract  without  specialty,  or  brought  for 
arrearages  of  rents,  and  all  actions  of  detinue  and  replevin,  shall  be  brought  and 
commenced  within  six  years  after  the  cause  of  the  said  actions,  and  not  after ; 
the  said  actions  of  trespass,  and  trespass  and  ejectment,  shall  be  brought  within 
four  years  next  aft^r  the  cause  of  such  action,  and  not  aft;er ;  and  actions  upon 
the  case  for  words  within  two  years  next  after  the  words  spoken,  and  not  after ; 
all  actions  of  debt,  other  than  those  before  specified,  and  all  actions  of  covenant, 
within  twenty  years  next  after  the  cause  of  said  actions,  and  not  after. 

Sect.  2.  If  any  person  against  whom  there  is  or  shall  be  cause  for  any 
action,  herein  before  enumerated,  shall,  at  the  time  such  cause  accrue,  be  without 
the  limits  of  this  State,  or  being  within  said  State  at  the  time  such  cause  accrue, 
shall  go  out  of  said  State  before  said  action  shall  be  barred  by  this  act,  and  shall 
not  have  or  leave  property  or  estate  therein  that  can,  by  the  common  and  ordi- 
nary process  of  law,  be  attached,  then  and  in  such  case,  the  person  entitled  to 
such  action  may  commence  the  same,  within  the  time  before  limited,  aft^r  such 
persons  return  into  this  State. 

Sect.  3.  If  any  person  at  the  time  any  such  action  shall  accrue  to  him  shall 
be  within  the  age  of  twenty-one  years,  feme  covert,  non  compos  mentis,  im- 
prisoned, or  beyond  the  limits  of  the  United  States,  such  person  may  bring  the 
same,  within  such  time  as  is  herein  before  limited,  aft;er  such  impediment  is 
removed. 
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Sect.  4.  If  any  person,  for  or  against  whom  toy  of  said  actions  sball  accrue, 
shall  die  before  the  time  limited  for  bringing  the  same,  or  within  thirty  days 
after  the  expiration  of  said  time,  and  the  cause  of  said  action  shall  survive,  such 
action  may  be  commenced  by  or  against  the  executor  or  administrator  of  the 
deceased  person,  as  the  case  may  be,  at  any  time  within  one  year  after  the 
granting  of  letters  testamentary  or  of  administration,  and  not  afterwards,  if  barred 
by  the  provisions  of  this  act. 

^Sect.  5.  If  any  action  duly  commenced,  within  the  time  limited  and  [*lviii] 
allowed  therefor,  in  and  by  this  act,  shall  be  abated  or  otherwise  avoided 
or  defeated  by  the  death  of  any  party^  thereto,  or  for  any  matter,  or  if  after  verdict 
for  the  plaintiff  the  judgment  shall  be  arrested,  the  plaintiff  may  commence  a 
new  action  for  the  same  cause,  at  any  time  within  one  year  after  the  abatement 
or  other  determination  of  the  original  suit  as. aforesaid ;  and  if  the  cause  of  action 
does  by  law  survive,  his  executor  or  administrator  may,  in  case  of  his  death,  com- 
mence said  new  action,  within  the  said  one  year. 


For  quieting  Possessions  and  avoiding  Suits  at  Law*    (^Revised  Laws,  p.  219.) 

■ 

Section  1.  All  grants,  charters,  and  conveyances  heretofore  made  by  the 
general  assembly  unto  any  town,  corporation,  community,  or  propriety,  or  to  any 
other  person  or  persons  whosoever,  shajl  be,  and  they  hereby  are  ratified  and 
confirmed  as  good  and  effectual  to  all  intents  and  purposes  in  law,  for  the  con- 
veying all  such  lands,  tenements,  rights,  privileges,  and  profits  as  are  therein 
mentioned,  to  the  said  towns,  corporations,  communities,  proprieties,  person  or 
persons,  and  to  their  respective  successors,  heirs,  and  assigns  forever. 

Sect.  2.  Where  any  person  or  persons,  or  others  from  whom  he  or  they 
derive  their  title,  either  by  themselves,  tenants,  or  lessees,  shall  have  been  for  the 
space  of  twenty  years  in  the  uninterrupted,  quiet,  peaceable,  and  actual  seizin 
and  possession  of  any  lands,  tenements,  or  hereditaments,  for  and  during  the  said 
time,  claiming  the  same  as  his,  her,  or  their  proper,  sole,  and  rightful  estate  in  fee- 
simple,  such  actual  seizin  and  possession  shall  be  allowed  to  give  and  make  a  good 
and  rightful  title  to  such  person  or  persons,  their  heirs  and  assigns  forever;  and 
any  plaintiff  suing  for  the  recovery  of  any  such  lands  may  rely  upon  such  posses- 
sion as  conclusive  title  thereto ;  and  this  act  being  pleaded  in  bar  to  any  action 
that  shall  hereafter  be  brought  for  such  lands,  tenements,  or  hereditaments,  and 
such  actual  ^izin  and  possession  being  duly  proved,  shall  be  allowed  to  be  good, 
valid,  and  effectual  in  law  for  barring  the  same :  Provided,  that  nothing  in  this 
act  shall  be  construed,  deemed,  or  taken  to  extend  to  prejudice  the  rights  and 
claims  of  ^rsons  under  age,  non  compos  mentis,  feme  covert,  or  those  impris- 
oned, or  those  •beyond  the  limits  of  the  United  States ;  they  bringing  their  suit 
therefor  within  the  space  of  ten  years  next  after  such  impediment  is  removed : 
Provided,  further,  that  nothing  above  contained  shall  extend,  or  be  construed,  or 
deemed  to  extend,  to  bar  any  person  or  persons  having  any  estate  in  reversion 
or  remainder,  expectant  or  depending,  in  any  lands,  tenements,  or  heredita- 
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ments,  after  the  end  (ftr  determination  of  the  estate  for  years,  life,  or 
[  *lix  ]  lives ;  such  person  or  persons  pursuing  *his  or  their  title  by  due  course 

of  law,  within  ten  years  after  his  or  their  right  of  action  shall  accrue ; 
any  tibing  in  this  act  contained  to  the  contrary  notwithstanding. 


MIDDLE  STATES. 

NEW  YORK. 

Real  Property.     (Revised  StatuteSj  Vol  2,  PaH  8,  Ch.  4,  Tit,  2.) 

Section  1.  The  people  of  this  State  will  not  sue  or  implead  any  person  for, 
or  in  respect  to,  any  lands,  tenements,  or  hereditaments,  or  for  the  issues  or 
profits  thereof,  by  reason  of  any  right  or  title  of  the  said  people  to  the  same, 
unless, 

.  First.     Such  right  or  title  shall  have  accrued  within  twenty  years  before  any 
suit,  or  other  proceeding,  for  the  same  shall  be  commenced :  or  unless. 

Second,  The  said  people,  or  those  from  whom  they  claim,  shall  have  received 
the  rents  and  profits  of  such  real  estate,  or  of  some  part  thereof,  within  the  s^d 
space  of  twenty  years. 

Sect.  2.  The  last  preceding  section  shall  not  extend  to  any  suit  or  prosecu- 
tion for,  or  in  respect  to,  any  liberties  or  franchises. 

Sect.  3.  No  action  shall  be  brought  for,  or  in  respect  to,  any  lands,  tene- 
ments, or  hereditaments,  by  any  person  claiming  by  virtue  of  any  letters  patent, 
or  grants  from  the  people  of  this  State,  unless  the  same  might  have  been  com- 
menced by  the  people  of  this  State,  as  herein  specified,  in  case  such  patent  or 
grant  had  not  been  issued  or  made. 

Sect.  4.  When  letters  patent,  or  grants,  of  any  lands  or  tenements,  shall 
have  been  issued  or  made  by  the  people  of  this  State,  and  the  8an\e  shall  be, 
declared  void  by  the  judgment  or  decree  of  some  competent  court,  rendered  upon 
a  suggestion  of  concealment,  or  wrongful  detaining,  or  defective  title,  in  such 
case,  an  action  for  the  recovery  of  the  premises  so  conveyed,  may  be  brought, 
either  by  the  people  of  this  State,  or  by  any  subsequent  patentee  or  grantee  of 
the  same  premises,  his  heirs  or  assigns,  within  twenty  years  after  such  judgment 
or  decree  was  rendered  ;  but  not  after  that  period. 

Sect.  5.  No  action  for  the  recovery  of  any  lands,  tenements,  or  heredita- 
ments, or  for  the  recovery  of  the  possession  thereof,  shall  be  maintained,  unless  it 
appear  that  the  plaintiff,  his  ancestor,  predecessor,  or  grantor,  was  seized  or  pos- 
sessed of  the  premises  in  question  within  twenty  years  before  the  comfiiencement 
of  such  action. 

Sect.  6.    No  avowry  or  cognizance  of  title  to  real  estate,  or  to  any 

[*lx]  *  rents  or  services,  shall  be  valid,  unless  it  appear  that  the  person  making 

the  avowry,  or  the  person  in  whose  right  the  cognizance  is  made,  or  the 

ancestor}  predecessor,  or  grantor  of  such  person,  was  seised  or  possessed  of  the 
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premises  in  question,  within  twenty  years  before  the  committing  the  act,  in 
defence  of  which  such  arowrj  or  cognizance  is  made. 

Sect.  7.  No  entry  upon  real  estate  shall  be  deemed  sufficient  or  Talid  as  a 
claim,  unless  an  action  be  commenced  thereupon  within  one  year  after  the 
making  of  such  entry  and  within  twenty  years  from  the  time  when  the  right  to 
make  such  entry,  descended  or  accrued. 

Sect.  8.  In  every  action  for  the  recovery  of  real  estate,  or  the  possession 
thereof,  the  person  establishing  a  legal  title  to  the  premises,  shall  be  presumed  to 
have  been  possessed  thereof,  within  the  time  required  by  law ;  and  the  occupa- 
tion of  such  premises  by  any  other  person,  shall  be  deemed  to  have  been  under, 
and  in  subotdination  to,  the  legal  title,  unless  it  appear  that  such  premises  have 
been  held  and  possessed  adversely  to  such  legdl  title,  for  twenty  years  before  the 
commencement  of  such  action. 

Sect.  9.  Whenever  it  shall  appear  that  the  occupant,  or  those  under  whom 
he  claims,  entered  into  the  possession  of  any  premises  under  claim  of  title,  exclu- 
SLve  of  any  other  right,  founding  such  claim  upon  some  written  instrument,  as 
being  a  conveyance  of  the  premises  in  question,  or  upon  the  decree  or  judgment 
of  some  competent  court ;  and  that  there  has  been  a  continued  occupation  and 
possession  of  the  premises  included  in  such  instrument,  decree,  or  judgment,  or 
of  some  part  of  such  premises,  under  such  claim,  for  twenty  years,  the  premises 
so  included  shall  be  deemed  to  have  been  held  adversely;  except  that  where  the 
premises  so  included,  consist  of  a  tract  divided  into  lots,  the  possession  of  one  lot 
shall  not  be  deemed  a  possession  of  any  other  lot  of  the  same  tract. 

Sect.  10.  For  the  purpose  of  constituting  an  adverse  possession,  by  any 
person  claiming  a  title  founded  upon  some  written  instrument,  or  some  judgment 
or  decree,  land  shall  be  deemed  to  have  been  possessed  and  occupied  in  the  fol- 
lowing cases : 

First    Where  it  has  been  usually  cultivated  or  improved : 

Second,    Where  it  has  been*  protected  by  a  substantial  inclosure : 

Third,  Where,  although  not  inclosed,  it  has  been  used  for  the  supply  of 
fuel,  or  of  fencing  timber,  for  the  purposes  of  husbandry,  or  the  ordinary  use  of 
the  occupant : 

Fourth.  Where  a  known  farm,  or  angle  lot,  has  been  partly  improved,  the 
portion  of  such  farm  or  lot  that  may  have  been  left  not  cleared,  or  not  inclosed, 
according  to  the  usual  course  and  custom  of  the  adjoining  country,  shall  be 
deemed  to  have  occupied  for  the  same  length  of  time,  as  the  part  improved  and 
cultivated. 

Sect.  11.    Where  it  shall  appear  that  there  has  been  an  actual  continued 
occupation  of  any  premises,  under  a  claim  of  title,  excluave  of  any  other 
right,  but  not  founded  upon  any  written  instrument,  or  any  judgment  ♦or  [*lxi] 
decree,  the  premises  so  actually  occupied,  and  no  other,  shall  be  deemed 
to  be  held  adversely. 

Sect.  12.  For  the  purpose  of  constituting  an  adverse  possession,  by  a  person 
claiming  title  not  founded  upon  some  written  instrument,  or  some  judgment  or 
decree,  land  shall  be  deemed  to  have  been  possessed  and  occupied,  in  the  follow- 
ing cases  only : 

First,    Where  it  has  been  protected  by  a  substantial  inclosure : 
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Second,    Where  it  has  been  usually  cultivated  or  improyecL 

Sect.  13.  Whenever  the  relation  of  landlord  and  tenant  shall  have  existed 
between  any  perBons,  the  possession  of  the  tenant  shall  be  deemed  the  possession 
of  the  landlord,  until  the  expiration  of  twenty  years  from  the  termination  of  the 
tenancy ;  or  where  there  has  been  no  written  lease,  until  the  expiration  of 
twenty  years  from  the  time  of  the  last  payment  of  rent ;  notwithstanding  such 
tenant  may  have  acquired  another  title,  or  may  have  claimed  to  hold  adversely 
to  his  landlord.  But  such  presumption  shall  not  be  made  after  the  periods 
herein  limited. 

Sect.  14.  All  writs  of  scire  facias  upon  fines,  heretc^ore  levied  of  any 
manors,  lands,  tenements,  or  hereditaments,  shall  be  sued  out  within  twenty 
years  next  after  the  title  and  cause  of  action  first  descended  or  &llen ;  and  not 
aftier  that  period. 

Sect.  15.  The  right  of  any  person  to  the  possession  of  any  real  estate,  shall 
not  be  impaired  or  affected,  by  a  descent  being  cast  in  consequence  of  the  death 
of  any  person  in  possession  of  such  estate. 

Sect.  16.  If  any  person  entitied  to  commence  any  action  in  this  Article 
specified,  or  to  make  any  entry,  avowry,  or  cognizance,  be  at  the  time  such  tide 
shall  first  descend  or  accrue,  either. 

First,    Within  the  age  of  twenty-one  years:  or," 

Second,    Insane:  or. 

Third,  Imprisoned  on  any  criminal  charge,  or  in  execution  upon  some  con- 
viction of  a  criminal  ofience  for  any  term  less  than  for  life :  or, 

Fourth,    A  married  woman. 

The  time  during  which  such  disability  shall  continue,  shall  not  be  deemed  any 
portion  of  the  time  in  this  Article  limited  for  the  commencement  of  such  suit,  or 
the  making  such  entry,  avowry,  or  cognizance :  but  such  person  may  bring 
such  action,  or  make  such  entry,  avowry,  or  cognizance,  aft^r  the  said  time 
BO  limited,  and  within  ten  y^ars  aft«r  such  disability  removed,  but  not  aft;er  that 
period. 

Sect.  17.  If  the  person  entitied  to  commence  such  action,  or  to  make  such 
entry,  avowry,  or  cognizance,  shall  die  during  the  continuance  of  any  disability 
specified  in  the  preceding  section,  and  no  determination  or  judgment  be  had  of 
the  title,  right,  or  action  to  him  accrued,  his  heirs  may  commence  such  action,  or 
make  such  entry,  avowry,  or  cognizance,  after  the  time  in  this  Article  limited  for 
that  purpose,  and  within  ten  years  after  his  death ;  but  not  aft>er  that  period. 


Actions  for  the  Recovery  of  any  Debt  or  Demand  or  for  Damages  only. 

[*lxii]  *Sect.  18.  The  following  actions  shall  be  commenced  within  six 
years  next  after  the  cause  of  such  action  accrued,  and  not  after: 

First.  All  actions  of  debt  founded  upon  any  contract,  obligation,  or  liability, 
not  under  seal,  excepting  such  as  are  brought  upon  the  judgment  or  decree  of 
some  court  of  record  of  the  United  States,  or  of  this  or  some  other  State : 

Second.  All  actions  upon  judgments  rendered  in  any  court  not  being  a  court 
of  record: 
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Third.  All  actions  of  debt  for  arrearages  of  rent  not  reserved  by  some  instru- 
ment under  seai : 

Fourth.  All  actions  of  account,  assumpsit,  or  on  the  case,  founded  on  any 
contract  or  liability,  express  or  implied : 

Fifth.    All  actions  for  trespass  upon  land : 

Sixth.  All  actions  for  taking,  detaining,  or  injuring  goods  or  chattels,  in- 
cluding actions  of  replevin : 

Seventh.  All  special  actions  on  the  case  for  criminal  conversation,  for  libels, 
or  for  any  other  injury  to  the  persons  or  rights  of  any,  except  such  as  are  speci- 
fied in  the  two  next  sections. 

Sect.  Id.  The  following  actions  shall  be, commenced  within  four  years  after 
the  cause  o£  action  accrued,  and  not  after : 

First.    All  actions  for  assault  and  battery : 

Second.    All  actions  for  &lse  hnprisonment. 

Sect.  20.  The  following  actions  shall  be  commenced  within  two  years  after 
the  cause  of  action  accrued,  and  not  after : 

First.  Actions  for  words  spoken,  slandering  the  character  or  title  of  any 
person: 

Second.    Actions  for  words  spoken,  whereby  special  damages  are  sustained. 

Sect.  21.  All  actions  against  sheriffs  or  other  officers,  for  the  escape  of  per- 
sons imprisoned  on  civil  process,  shall  be  commenced  within  one  year  from  the 
time  of  such  escape,  and  not  after. 

Sect.  22.  All  actions  against  sherifis  and  coroners,  upon  any  liability  in- 
curred by  them,  by  the  doing  any  act  in  their  official  capacity,  or  by  the  omission 
of  any  official  duty,  except  for  escapes,  shall  be  brought  within  three  years  after 
the  cause  of  action  shall  have  accrued,  and  not  after  that  period. 

Sect.  23.  In  all  actions  of  debt,  account,  or  assumpsit,  brought  to  recover 
any  balance  due  upon  a  mutual,  open,  and  current  account,  the  cause  of  action 
shall  be  deemed  to  have  accn^  from  the  time  of  the  last  item  proved  in  such 
accounts 

Sect.  24.    If  any  person  entitled  to  bring  any  action  in  this  Article 
*  specified  (excepting  actions  against  sherifis  or  other  officers  for  escapes),  [*lxiii] 
ehidl,  at  the  time,  the  cause  of  action  accrued,  be,  either, 

First*    Within  the  age  of  twenty-one  years :  or, 

Second.    Insane:  or, 

Third.  Imprisoned  on  a  criminal  chai^,  or  in  execution  under  the  sentence 
of  a  criminal  court,  for  a  term  less  than  for  his  natural  life :  or, 

Fourth.    A  married  woman : 

,  Such  person  shall  be  at  liberty  to  bring  such  actions  within  the  respective 
times  in  this  Article  limited,  after  such  disability  removed. 

Sect.  25.  None  of  the  provisions  of  this  article  shall  apply  to  suits  brought 
to  enforce  payment  on  bills,  notes,  or  other  evidences  of  debt|  issued  by  moneyed 
corporations. 

Sect.  26.  If  any  person  entitled  to  bring  any  action  in  this  Article  specified 
shall  die  before  the  expiration  of  the  time  herein  limited  for  the  commencement 
of  such  suit,  if  such  cause  of  action  shall  survive  to  his  representatives,  his  execu- 
tor or  administrator  may,  after  the  expiration  of  such  time,  and  within  one  year 
after  such  death,  conunence  such  action ;  but  not  after  that  period. 
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Sect.  27.  If  at  the  time  when  any  cause  of  action  specified  in  this  Artiele, 
shall  accrue  agunst  any  person,  he  tbaXL  be.  out  of  this  State,  such  action  may  be 
commenced  wiUiin  the  terms  herein  respectively  limited,  after  the  return  of  sach 
person  into  this  State ;  and  if,  after  such  cituse  o£  action  shall  have  accrued,  such 
person  shall  depart  from  and  reside  out  of  this  State,  the  time  of  his  absence  shall 
not  be  deemed  or  taken  as  any  part  of  the  time  limited  for  the  commenoemeat 
of  such  action. 

Sect.  28.  The  limitations  in  this  Article  prescribed,  lor  the  commencement 
of  actions,  shall  i^ply  to  the  same  acticms,  when  brought  in  the  name  of  the 
people  of  this  State,  or  in  the  name  of  any  public  officer,  or  otherwise,  for  the 
benefit  of  the  said  people,  in  the  same  manner  as  to  actions  brought  by  citizens. 


Penalties  and  Forfeitures. 

Sect.  29.  All  actions  upon  any  statute  made,  or  to  be  made,  for  any  forfeit- 
ure or  penalty,  to  the  people  of  this  State,  shall  be  commenced  within  two  years 
after  the  ofience  shall  have  been  committed,  and  not  after. 

Sect.  30.  All  actions  upon  any  statute  made,  or  to  be  made,  for  any  for- 
feiture or  penalty,  given  in  whole  or  in  part  to  any  person  who  will  prosecute 
for  the  same,  shall  be  commenced  within  one  year  after  the  offence  shall  have 
been  committed,  and  not  after ;  and  in  case  such  action  be  not  conmienced 
within  that  time,  by  any  private  citizen,  then  the  same  shall  be  commenced 
within  two  years  after  that  year  ended,  in  behalf  of  the  people  of  this  State,  by 
the  attorney-general,  or  the  district  attorney  of  the  county  where  the  offence 
was  committed ;  and  not  after. 

Sect.  81.    All  actions  upon  any  statute  made,  or  to  be  made,  fi>r  any 
[♦bdv]  ♦forfeiture  or  cause,  the  benefit  and  suit  whereof  is  limited  to  the  party 
aggrieved,  or  to  such  party  and  the  people  of  this  State,  shall  be  com- 
menced within  three  years  after  the  offence  committed,  or  the  cause  of  action 
accrued,  and  not  after. 

Persons  and  Cases  excepted  from  the  Operation  of  the  preceding  Articles  of 

this  Tide. 

Sect.  32.  Whenever  any  person  shall  be  disabled  to  prosecute  in  the  courts 
of  this  State,  by  reason  of  his  being  an  alien  subject  or  citizen,  of  any  country 
at  war  with  the  United  States,  the  time  of  the  continuance  of  such  war,  shall 
not  be  deemed  any  part  of  the  respective  periods  limited  in  the  first  and  second 
Articles  of  this  Title,  for  the  making  of  any  entry,  or  the  commencement  of  any 
action. 

Sect.  33.  If  any  action  shall  have  been  commenced  within  the  times 
respectively  prescribed  in  the  three  first  Articles  of  this  Title,  and  judgment  be 
^ven  therein  for  the  plaindff,  and  the  same  be  arrested  or  reversed  on  error,  the 
plaintiff  may  commence  a  new  action,  from  time  to  time,  within  one  year  after 
such  judgment  arrested  or  reversed;  and  if  the  cause  of  action  survive  or 
descend  to  his  heirs,  or  survive  to  his  executors  or  administrators,  they  may  in 
like  manner,  commence  a  new  action,  within  the  time  herein  allowed  to  such 
plaintiff. 
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Sect.  84.  If  any  action  shall  have  been  commenced  within  the  times  re- 
spectively prescrilj^d  in  the  three  first  Articles  of  this  Title,  and  the  defendant 
in  such  suit  die  before  judgment ;  and  if  the  right  of  action  be  such  as  survives 
against  the  representatives  of  the  defendant,  the  plaintiff  may  commence  a  new 
action  against  the  heirs,  executors,  or  administrators,  of  such  defendant,  as  the 
case  may  require,  within  one  year  after  such  death ;  or,  if  no  executors  or  admin- 
istrators be  appointed  within  that  time,  then  within  one  year  after  letters  testa- 
mentary, or  of  administration,  shall  have  been  granted  to  them. 

Seot.  35.  When  an  action  c6mmenced  within  the  time  prescribed  by  law, 
shall  abate  by  reason  of  the  death  of  the  plaintiff,  if  the  right  of  action  survive 
to  his  representatives,  his  executor,  or  administrator,  may,  within  one  year  after 
such  death,  commence  a  new  action,  if  the  cause  of  such  action  would  otherwise 
survive ;  and  if  any  action  so  commenced  by  an  executor  or  administrator,  shall 
abate  by  the  death  of  the  plaintiff,  a  new  action  may  be  commenced  by  the 
administrator  of  the  same  estate,  at  any  time  within  one  year  after  such  abate- 
ment 

Sect.  36.  Whenever  the  commencement  of  any  suit  shall  be  stayed  by  an 
injunction  of  any  court  of  equity,  the  time  during  which  such  injunction  shall  be 
in  force,  shall  not  be  deemed  any  portion  of  the  time  in  this  Chapter  limited,  for 
the  conmiencement  of  such  suit 

Sect.  37.  Whenever  the  commencement  of  any  suit  shall  be  prevented,  by 
reason  of  any  privilege  of  any  member  of  either  house  of  the  legislar 
ture,  *of  this  State,  or  of  any  member  of  either  house  of  the  Congress  [*lxv] 
of  the  United  States,  the  time  during  which  the  same  shall  have  been  so 
prevented,  shaU  not  be  deemed  any  portion  of  the  time  limited  for  the  com- 
mencement of  any  suit  for  the  recovery  of  any  debt,  demand,  or  damages 
only. 

Sect.  38.  No  action  for  the  recovery  of  any  debt,  demand,  or  damages  only, 
or  for  the  recovery  of  any  penalty  or  forfeiture,  shall  be  deemed  to  have  been 
commenced  within  the  meaning  of  this  Chapter,  unless  it  appear, 

First.  That  the  first  process  or  proceeding  therein  was  duly  served  upon  the 
defendants,  or  some  one  of  them :  or. 

Second,  That  a  capias  ad  respondendum  was^issued  within  the  time  required 
by  law,  to  the  sheriff  of  the  county  in  which  the  defendants,  or  one  of  them, 
usually  resided,  or  last  resided,  in  good  faith,  and  with  intent  to  be  actually 
served ;  and  that  such  writ  was  duly  returned : 

Third.  If  a  corporation  be  defendant,  that  the  first  process  was  in  like  man- 
ner issued  to  the  sheriff  of  the  county,  in  which  such  corporation  was  located  by 
law,  or  in  which  the  place  of  transacting  its  business  was  atuated,  with  the  intent 
to  be  actually  served ;  and  that  sUtih  process  was  duly  returned. 

Sect.  39.  When  a  suit  shall  be  aUeged  by  a  plaintiff  to  have  been  com- 
menced within  the  time  required  by  law,  and  such  allegation  shall  be  put  in  issue 
by  the  defendant,  it  shall  be  competent  for  the  defendant  to  prove,  on  the  trial, 
that  the  process  issued  by  the  plaintiff,  was  not  issued  with  the  intent,  or  in  the 
manner  required  by  law ;  or  that  it  was  issued  to  the  sheriff  of  one  county ; 
when  the  plaintiff  knew,  or  had  reason  to  believe,  that  the  defendant  was  in 
another  county,  and  could  have  been  arrested ;  or  that  any  means  whatever  were 
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used  by  the  plaintiff,,  or  his  attorney,  to  prevent  the  senrice  of  the  writ,  or  to 
keep  the  defendant  in  ignorance  of  the  issaing  thereof. 

Sect.  40.  Upon  any  such  matter  being  established,  or  upon  its  appearing  in 
any  other  way,  that  any  process  was  issued  without  any  intent  that  it  should  be 
served,  such  process  shall  not  be  deemed  the  commencement  of  a  suit,  within  the 
meiming  of  any  of  the  provioons  of  this  Chapter. 

Sect.  41.  No  person  shall  avail  himself  of  any  disability  enumerated  in 
this  Title,  unless  such  disability  existed  at  the  time  his  right  of  action,  or  of  entay, 
accrued. 

Sect.  42.  Where  there  shall  be  two  or  more  such  disabilities  existing  at  the 
time  the  right  of  action  or  of  entry  accrued,  the  limitations  herein  prescribed 
shall  not  attach,  until  all  such  disabilities  be  removed. 

Sect.  43.  The  provisions  of  this  Title  shall  not  extend  to  any  action  which 
is  or  shall  be  limited  by  any  statute,  to  be  brought  within  a  shorter  time,  than  is 
herein  prescribed ;  but  such  action  shall  be  brought  within  the  time  limited  by 
such  statute. 

Sect.  44.  None  of  the  provisions  of  this  Chapter  shall  apply  to  suits 
against  directors  or  stockholders  of  any  moneyed  corporations,  to  re- 
[*lxvi]  cover  *any  penalty  or  forfeiture  imposed,  or  to  enforce  any  liability 
created,  by  the  second  title  of  the  eighteenth  chapter  of  the  first  part 
of  the  revised  statutes ;  but  all  such  suits  shall  be  brought  within  six  years  after 
the  discovery,  by  the  aggrieved  party,  of  the  facts  upon  which  such  penalty  or 
forfeiture  attached,  or  by  which  such  liability  was  created. 

Sect.  45.  The  provisions  of  the  preceding  Articles  of  this  Htle,  shall  not 
apply  to  any  actions  commenced,  nor  to  any  cases  where  the  right  of  action 
shall  have  accrued,  or  the  right  of  entry  shall  exist,  before  the  time  when  this 
Chapter  takes  effect  as  a  law ;  but  the  same  shall  remain  subject  to  the  laws  now 
in  force. 

Presumption  of  Payment  arising  from  the  Lapse  of  Time. 

Sect.  46.  The  presumption  of  payment  shall  apply  to  all  judgments  of  a 
Court  of  Record  in  this  StaA,  rendered  before  the  third  day  of  April,  one 
thousand  eight  hundred  and  twenty-one,  and  to  all  such  judgments  rendered 
before  this  Chapter  shall  take  effect*  as  a  law,  in  the  same  manner  as  such  pre- 
sumption applies  to  sealed  instruments. 

Sect.  47.  Every  judgment  and  decree  hereafter  rendered  in  any  court  of 
this  State,  or  of  the  United  States,  or  of  any  other  State  or  territory  within  the 
United  States,  shall  be  presumed  to  be  pud  and  satisfied,  after  the  expiration  of 
twenty  years  fWnn  the  time  of  the  signing  afkd  filing  such  judgment  or  decree ; 
but  in  any  suit  at  law  or  in  equity,  in  which  the  party  agiunst  whom  such  judg- 
ment or  decree  was  rendered,  or  his  heirs  or  personal  representative,  shall  be  a 
party,  such  presumption  may  be  repelled  by  proof  of  payment,  or  of  written 
acknowledgment  of  indebtedness,  made  within  twenty  years,  of  some  part  of  the 
amount  recovered  by  such  judgment  or  decree :  in  all  other  cases,  it  shall  be 
conclufflve. 

Sect.  48.    After  the  expiration  of  twenty  years  from  the  lame  a  right  of 
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action  shall  accrue  upon  any  sealed  infltrmnent,  for  tke  payment  of  money,  suck 
right  shall  be  presumed  to  have  been  extinguished  by  payment ;  but  such  pre- 
sumption may  be  repelled  by  proof  of  payment  of  some  part,  or  by  proof  of  a 
written  acknowledgment  of  such  right  of  action  within  that  period. 

Time  of  commencing  Suits  in  Courts  of  Equity. 

Sect.  49.  Wheneyer  there  is  a  concurrent  jurisdiction  in  the  courts  of  coifr- 
mon  law,  and  in  ^ ourts  of  equity,  of  any  cause  of  action,  the  provisions  of  this 
title  limiting  a  time  for  the  commencement  of  a  suit  for  such  cause  of  action,  in 
a  court  of  common  law,  shall  apply  to  all  suits  hereafter  to  be  brought  for  tiie 
same  cause,  in  the  court  of  chancery. 

Sect.  50.  But  the  last  section  shall  not  extend  to  suits  oyer  the  subject- 
matter  of  which,  a  court  of  equity  has  peculiar  and  exclusive  jurisdiction,  and 
which  subject-matter  is  not  cognizable  in  the  courts  of  common  law. 

Sect.  51.    Bills  for  relief,  on  the  ground  of  fraud,  shall  be  filed 
within  six  *  years  after  the  discovery,  by  the  aggrieved  party,  of  the  [*lxvii] 
facts  constituting  such  fraud,  and  not  after  that  time. 

Sect.  52.  Bills  for  relief,  in  case  of  the  existence  of  a  trust  not  cognizable 
by  the  courts  of  common  law,  and  in  all  other  cases  not  herein  provided  for, 
shall  bb  filed  within  ten  years  after  the  cause  thereof  shall  accrue,  and  not 
after. 

Sect.  53.  But  if  the  person  entitled  to  file  any  bill  specified  in  the  two  last 
sections,  be  at  the  time  of  discovering  the  facts  constituting  such  fraud,  or  at  the 
time  the  cause  for  filing  such  bill  shall  accrue,  under  any  of  the  disabilities  in  the 
first  and  second  Articles  of  this  Htle  enumerated,  the  time  during  which  such  dis- 
ability shall  continue,  shall  be  excepted  fix»n  the  limitations  contained  in  the  two 
last  sections,  in  the  same  manner  and  with  the  like  effect,  as  such  time  is  herein 
excepted  fix)m  the  limitations  prescribed  for  commencing  actions  at  law ;  and  in 
case  of  the  death  of  the  person  so  entitled,  during  such  disability,  or  before  the 
expiration  of  the  time  herein  limited  for  filing  such  bills,  the  same  may  be  filed 
by  the  heirs  or  representatives  of  such  person,  as  the  case  may  require,  within 
the  same  time  as  allowed  in  the  said  first  and  second  Articles  for  commencing 
actions  at  law  in  the  like  cases. 
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Suits  respecting  Titles  to  Land,  and  Personal  Actions.     {Digest  of  Laws  of 

New  Jersey,  1888,  p.  814.) 

Section  1.  Sixty  years  actual  possession  of  any  lands,  tenements,  or  other 
real  estate,  uninterruptedly  continued  by  occupancy,  descent,  conveyance,  or 
otherwise,  in  whatever  way  or  manner  such  possession  might  have  commenced, 
or  have  been  continued,  shall  vest  a  full  and  complete  right  and  title  in  every 
actual  possessor  or  occupier  of  such  lands,  tenements,  or  other  real  estate,  and 
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shall  be  a  good  and  safficient  bar  to  all  claims,  that  may  be  made,  or  actions 
commenced  by  any  person  or  persons  'whatever,  for  the  recovery  of  any  snch 
lands,  tenements,  or  other  real  estate. 

Sect.  2.  Thirty  years  actual  possession  of  any  lands,  tenements,  or  other 
real  estate,  nninterruptedly  continued  as  aforesaid,  wherever  such  possession 
commenced,  or  is  founded  upon  a  proprietary  right  duly  laid  thereon,  and  re* 
corded  in  the  surveyonvgeneral's  <^ce  of  the  division,  in  which  such  location 
was  made,  or  in  the  secretary's  office,  agreeably  to  law,  or  wherever  such  possea- 
sion  was  obtained  by  a  fair  bona  fide  purchase  of  such  lands,  ^nements,  or  other 
real  estate,  of  any  person  or  persons  whatever  in  possession,  and  supposed  to 
have  a  legal  right  and  title  thereto,  or  of  the  agent  or  agents  of  snch  person  or 
persons,  shall  be  a  good  and  sufficient  bar  to  aU  prior  locations,  rights, 
[*lxviii]  titles,  conveyances,  or  claims  whatever,  not  followed  *by  actual  posses- 
sion as  aforesaid,  and  shall  vest  an  absolute  right  and  title  in  the 
actual  possessor  and  occupier  of  all  such  lands,  tenements,  or  other  real  estate. 
Provided,  if  any  person  or  persons,  having  a  right  or  title  to  lands,  tenements,  (ur 
other  real  estate,  shall,  at  the  time  of  the  said  right  or  title  first  descended  or 
accrued,  be  within  the  age  of  twenty-one  years,  feme  covert,  non  compos,  im- 
prisoned, or  without  the  United  States  of  America,  then  such  person  or  persons, 
and  his  and  their  heir  or  heirs,  may,  notwithstanding  the  aforesaid  times  are 
expired,  be  entitled  to  his  or  their  action  for  the  same^  so  as  such  person' or  per- 
sons, or  his  or  their  heirs,  commence  or  sue  fi>rth  his  or  their  action  within  five 
years  after  his  or  their  full  age,  discoverture,  coming  of  sound  mind,  enlarge- 
ment out  of  prison,  or  coming  within  any  of  the  United  States,  and  at  no  time 
after.  And  provided  also,  any  citizen  or  citizens  of  this  or  any  other  of  the 
United  States,  and  his  or  their  heirs,  having  right  or  title  to  any  lands,  tene- 
ments, or  other  real  estate  within  this  State,  may,  notwithstanding  the  aforesaid 
times  are  expired,  conunence  his  or  their  action  for  such  lands,  tenements,  or 
other  real  estate,  at  any  time  within  five  years  next  after  the  passing  this  act, 
and  not  afterwards. 

Sect.  3.  Any  survey,  made  of  any  lands  within  either  the  eastern  or  western 
division  of  the  proprietors  of  the  State  of  New  Jersey,  and  inspected  and  ap- 
proved of  by  the  general  proprietors,  or  council  of  proprietors  of  such  divisi<Ni, 
^d  by  their  order  or  direction  entered  upon  record  in  the  secretary's  office  of 
this  State,  or  in  the  surveyoi^neral's  office  in  such  division,  shall,  from  and  after 
such  record  is  made,  preclude,  and  forever  bar  such  proprietors  and  their  suc- 
cessors, from  any  demand  thereon,  any  plea  or  deficiency  of  right  or  otherwise, 
notwithstanding. 

Sect.  4.  If  any  person  or  persons,  for  the  purpose  of  establishing  the  boun- 
daries of  lands  between  them,  shall,  by  certificate  under  their  hands  and  seals, 
executed  in  the  presence  of  two  or  more  subscribing  witnesses,  certify  under  the 
clerk  of  the  county  or  counties,  wherein  such  line  or  partition  shall  lay,  any 
lines,  corners,  and  boundaries,  as  shall  by  them  be  allowed  and  acknowledged  to 
be  the  true  bounds  betwixt  their  lands,  and  the  said  certificate  filed  in  said 
clerk's  office,  and  recorded  by  said  clerk  in  a  book  to  be  by  him  provided  fi>r 
that  purpose,  shall  be  as  fiilly  conclusive  and  binding  to  the  parties  so  certifying, 
and  their  heirs  and  successors,  as  could  have  been  done  by  deeds  of  quitclaim,  or 
'  in  any  other  manner  whatsoever. 
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A  supplement  to  the  above  act,  passed  2^  November^  1 789,  enacts :  — 

Sect.  1.  No  such  newly  made  partial  survey,  now  lying  with  the  council  of 
proprietors,  or  which  may  hereafter  be  returned  to  them,  or  made  on  any  lands 
improved  or  unimproved  within  what  has  been  usually  taken  and  deemed  to  be 
the  ancient  reputed  boundary  of  such  lands,  shall  be  recorded  or  be  of 
any  avail  to  the  person  so  surveying,  unless  it  shall  be  *made  to  appear,  [*lxix] 
by  the  testimony  of  at  least  two  good  and  sufficient  witnesses,  that  the 
possessor  or  possessors,  holding  such  lands  by  survey,  deed,  or  otherwise,  had 
been  duly  notified,  for  the  space  of  six  months  previous  to  the  making  such  sur- 
vey, of  the  intention  of  doing  thereof,  and  had  refused  or  n^lected  to  resurvey 
and  cover  such  overplus  lands. 

Sect.  2.  If  the  council  of  proprietors  shall  refuse  or  neglect  to  give  the 
preference  to  any  prior  survey,  legally  made,  or  to  the  possessor  or  possessors  of 
uiy  tract  of  land,  enabling  such  possessor  or  possessors  to  cover  with  rights,  and 
secure  such  overplus  lands,  which  may  be  found  within  their  ancient  bounds,  on 
such  possessor  or  possessors  making  a  resurvey  of  his  or  their  lands  within  six 
months  after  such  legal  notice  as  aforesaid,  that  it  shall  and  may  be  lawful  for  such 
possessor  or  possessors,  or  any  other  person  legally  authorized  on  his,  her,  or  their 
behalf,  to  cause  a  resurvey  to  be  made,  agreeably  to  the  ancient  reputed  lines 
and  boundaries,  either  by  a  deputy  surveyor,  or  some  other  person  understand- 
ing the  art  of  surveying,  and  appropriate  so  many  rights  thereon  as  will  be  suffi- 
cient to  include  the  overplus,  which  surveyor  or  person  so  surveying,  being  <luly 
qualified  before  a  justice  of  the  peace  of  the  county  wherein  the  land  may  lie, 
that  the  survey,  so  by  him  made,  is  just  according  to  the  best  of  his  knowledge, 
the  same  may  be  produced  to  the  clerk  of  the  county,  who  is  hereby  required, 
on  the  receipt  thereof,  to  record  the  same  in  the  book  directed  to  be  kept  in  the 
respective  counties,  by  the  Act,  entitled  *'  An  Act  for  the  limitation  of  suits  at 
law  respecting  titles  to  land,"  passed  at  Burlington  the  fifth  day  of  June,  seven- 
teen hundred  and  eighty-seven,  which  survey  so  made  and  recorded,  shall  give 
such  owner  and  possessor  an  absolute  title  in  fee. 

Sect.  3.  Nothing  in  this  act  contained  shall  be  construed  or  taken  to  author- 
ize any  person  or  persons  to  make  any  survey  within  the  certain  or  reputed 
bounds  of  any  survey,  or  resurvey  made  and  entered  on  record  agreeably  to  the 
said  recited  act,  any  lai^e  or  overplus  measure  therein  contained,  notice  as 
aforesaid  given,  deficiency  of  rights  or  other  plea  to  the  contrary  notwith- 
standing. 

An  Act,  passed  7th  February,  1 799,  enacts :  —  Sect.  1.  All  actions  of  trespass 
quare  clausum  fregit,  all  actions  of  trespass,  detinue,  trover,  and  replevin  for  taking 
away  of  goods  and  chattels,  all  actions  of  debt,  founded  upon  any  lending  or 
contract,  without  specialty,  or  for  arrearages  of  rent  due  on  a  parol  demise,  and 
all  actions  of  account,  and  upon  the  case,  except  actions  for  slander,  and  except 
also  such  actions  as  concern  the  trade  or  merchandise  between  merchant  and 
merchant,  their  factors,  agents,  and  servants,  shall  be  commenced  and  sued  within 
six  years  next  after  the  cause  of  such  actions  shall  have  accrued,  and  not 
after. 

Sect.  2.    All  actions  of  trespass  for  assault,  menace,  batjtery,  wounding,  and 
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impriflonment,  or  any  of  i^^»  shall  be  commenced  and  sued  within 
l*\xx ]  *  four  years  next  after  the  cauae  of  such  actiouB  shall  have  accrued,  and 
not  after. 

Sect.  3.  Every  action  upon  the  case  for  words  shall  be  commenced  and 
sued  within  two  years  next  after  the  words  spoken,  and  not  after. 

Sect.  4.  Provided,  always^  if  any  peraox^  or  persons,  who  is,  are,  or  shall  be 
entitled  to  any  of  the  actions  specified  in  the  three  preceding  sections  of  this  act, 
is,  are,  or  shall  be,  at  the  time  of  any  such  cause  of  action  accruing,  within  the 
age  of  twenty-one  years,  feme  coyert,  or  insane,  then  such  person  or  persons 
shall  be  at  libert}'  to  bring  the  said  action  so  as  he,  she,  or  they  institute  or  take  the 
same  within  such  time  as  is  before  limited,  after  his,  her,  or  their,  coming  to  or 
being  of  full  age,  discovert,  or  of  sane  memory,  as  by  other  person  or  persons, 
having  no  such  impediment  might  be  done. 

Sect.  5.  Any  prosecution,  hereaft^er  to  be  had  or  commenced  upon  any 
bond,  heretofore  given  by  any  sheriflf  and  his  securities,  for  the  ^thful  perform- 
ance of  the  office  of  sheriff,  shall  in  no  wise  operate  against,  or  in  any  manner 
affect  the  said  securities  mentioned  or  bound  in  said  bond,  unless  such  prosecu- 
tion shall  be  commenced  within  six  years  after  the  passing  of  this  act ;  nor  shall 
any  prosecution,  had  or  commenced  upon  any  bond  hereafter  to  be  given  by  any 
sheriff  and  his  securities  as  aforesaid,  in  any  wise  operate  against,  or  affect  the 
said  securities  named  and  boimd  in  said  bond,  unless  such  prosecution  shall  be 
commenced  within  nine  years  after  the  date  of  the  said  bond,  and  not  after. 

Sect.  6.  £very  action  of  debt,  or  covenant  for  rent  or  arrearages  of  rent, 
founded  upon  any  lease  imder  seal,  whether  indented  or  poll,  and  every  action 
of  debt  u^n  any  ringle  or  penal  biU  for  the  payment  of  m^ney  onl^or  -poa 
any  obligations,  with  condition  for  the  payment  of  money  only,  or  upon  any 
award  under  the  hands  and  seals  of  arbitrators  for  the  payment  <^  money 
only,  shall  be  commenced  and  sued  within  sixteen  years  next  after  the  cauae  of 
such  action  shall  have  accrued,  and  not  aft;er ;  but  if  any  payment  shall  have 
been  made  on  any  such  lease,  specialty,  or  award,  within  or  aft;er  the  said  period 
of  sixteen  years,  then  action  instituted  on  such  lease,  specialty,  or  award,  within 
sixteen  years  after  such  pajnnent,  shall  be  good  and  effectual  in  law,  and  not 
aft;er :  Provided,  always,  the  time  during  which  the  person,  who  is  or  shall  be 
entitled  to  any  of  the  actions  specified  in  this  section,  shall  have  been  within  the 
age  of  twenty-one  years,  feme  covert,  or  insane,  shall  not  be  taken  or  computed 
as  part  of  the  said  limited  period  of  sixteen  years. 

Sect.  7.  Judgments  in  any  court  of  record  of  this  State  may  be  revived  by 
scire  facias,  or  an  action  of  debt  may  be  brought  thereon,  within  twenty  years 
next  after  the  date  of  such  judgment,  and  not  after :  Provided,  the  time,  during 
which  the  person,  who  is  or  shall  be  entitled  to  the  benefit  of  such  judgment, 
shall  have  been  under  the  age  of  twenty-one  years,  feme  covert,  or  insane, 
shall  not  be  taken  or  computed  as  part  of  the  said  limited  period  of  twenty 

years. 

[*lxxi]      *Sect.  9.    No  person,  who  now  hath,  or  hereafter  may  have  any 

right  or  title  of  entry  into  any  lands,  tenements,  or  hereditaments,  shall 

make  any  entry  therein,  but  within  twenty  years  next  aft;er  such  right  or  title 

shall  accrue ;  and  such  person  shall  be  barred  from  any  entry  afterwards :  Pro- 
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vided^  alwaysy  the  time  dnring  which  the  person,  who  hath  or  shaQ  have  such 
right  or  title  of  entry,  shall  have  been  under  the  age  of  twenty-one  years,  feme 
covert,  or  insane,  shall  not  be  taken  or  computed  as  part  of  the  said  limited 
period  of  twenty  years. 

Sect.  10.  From  and  after  the  first  day  of  January,  which  will  be  in  the 
year  of  our  Lord,  one  thousand  eight  hundi^  and  three,  every  real,  possessory, 
ancestral,  mixed,  or  other  action,  for  any  lands,  tenements,  or  hereditamenis, 
shall  be  brought  or*  instituted  within  twenty  years  next  after  the  right  or  title 
thereto,  or  cause  of  such  action  shall  accrue,  and  not  after:  Provided,  always,  the 
time,  during  which  the  person,  who  hath  or  shall  have  such  right  or  title,  or 
cause  of  action,  shall  have  been  under  the  age  of  twenty-one  years,  feme  covert, 
or  insane,  shall  not  be  taken  or  computed  as  part  of  the  said  limited  period  of 
twenty  years. 

Sect.  11.  If  a  mortgagee,  and  those  under  him,  be  in  possession  of  the  lands, 
tenements,  and  hereditaments,  contained  in  the  mortgage,  or  any  part  thereof, 
fer  twenty  years  after  de&ult  of  payment  by  the  mortgagor,  then  the  right  or 
equity  of  redemption  therein  shall  be  forever  barred. 

Sect.  12.  Provided,  nevertheless,  if  in  any  of  the  said  actions,  specified  in  any 
of  the  preceding  sections  of  this  act,  judgment  be  given  for  the  plaintiff,  and  the 
same  be  reversed  by  writ  of  error,  or  if  a  verdict  pass  for  the  plaintiff,  and  upon 
matter  alleged  in  arrest  of  judgment,  the  judgment  be  given  against  the  plaintiff, 
then  the  said  plaintiff,  his  or  her  heirs,  executore,  or  administrators,  as  the  case 
shaU  require,  may  comn^ence  a  new  action  within  one  year  after  such  judgment 
reversed  or  given  against  the  plaintiff,  and  not  after. 

Sect.  18.  No  person  or  persons,  bodies  politic  or  coi^porate,  shall  be  sued 
or  impleaded  by  the  State  of  New  Jersey,  for  any  lands,  tenements,  or  heredita- 
ments, or  for  any  rents,  revenues,  issues,  or  profits  thereof,  but  within  twenty 
yefuV  after  the  right,  tide,  or  cause  of  action  to  the  same  shall  accrue,  and  not  after. 

Sect.  14.  The  orphans'  court  of  the  proper  county  is  hereby  empowered  to 
direct  executors  and  administrators  to  give  public  notice  fo  the  creditors  of  the 
estate  of  the  decedent,  to  bring  in  their  debts,  demands,  and  claims  against  the 
same,  within  such  time  as  the  said  court  shall  limit  and  appoint,  not  exceeding 
two  years,  nor  less  than  one  year,  by  setting  up  such  notice  in  five  of  the  most 
public  places  in  the  said  county,  for  the  space  of  two  months,  and  also  by  adver- 
tising the  same,  for  the  like  space,  in  one  or  more  of  the  newspapers  in  this  State, 
and  any  further  notice,  in  case  such  court  shall  judge  the  same  necessary.  And 
if  any  creditor  shall  neglect  to  Exhibit  his  or  her  debt,  demand,  or 
claim  within  the  time  so  limited,  after  public  *  notice  given  as  aforesaid,  [*lxxii] 
such  creditor  shall  be  forever  barred  of  his  or  her  action  therefor, 
against  such  executors  or  administrators :  Provided,  always,  the  said  executors 
and  administrators,  on  the  payment  of  any  part  of  the  decedent's  estate  to  any 
legatee  or  person  claiming  distribution  thereof,  shall  take  bond  to  reftind  as  here- 
tofore, and  within  six  months  after  the  expiration  of  the  Ume,  so  as  aforesaid 
limited  by  the  orphans'  court  for  creditors  to  come  in  and  claim,  shall  cause  the 
same  to  bd  filed  in  the  clex^'s  office  of  such  orphans'  court,  for  the  use  and 
benefit  of  such  creditor  or  creditors  as  may  not  have  come  in  and  claimed ; 
which  said  bond  or  bonds,  on  application  to  the  said  orphans'  court  and  order 
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thereupon,  the  said  creditor  or  creditors  mfiy  put  in  suit  against  such  legatee,  or 
person  claiming  distribution  and  their  sureties,  at  his,  her,  or  their  own  costs  and 
chaises,  and  for  his,  her,  or  their  own  use  and  benefit ;  but  shall  recover  no  costs. 
thereupon. 

Sect.  15.  All  actions  or  informations,  which  shall  be  brought  or  exhibited 
for  any  forfeiture  upon  any  penal  statute  made  or  to  be  made,  whereby  the  said 
forfeiture  is  or  shall  be  limited  to  the  State  of  New  Jersey  only,  shall  be  brofught 
or  exhibited  within  two  years  next  aft^  the  offence  committed  or  to  be  com- 
mitted against  such  penal  statute,  and  not  after.  And  all  actions  or  informa- 
tions, which  shall  be  brought  or  exhibited  for  any  forfeiture  upon  any  penal 
statute  made  or  to  be  made,  the  benefit  and  suit  whereof  is  or  shall  be,  by  the 
said  statute,  limited  or  given  to  any  person  or  persons,  who  shall  prosecute  for 
the  same,  or  to  the  State  of  New  Jersey  and  to  any  other,  who  shall  prosecute 
in  that  behalf,  shall  be  brought  or  exhibited  by  any  person  or  persons,  who  may 
lawfully  pursue  for  the  same  as  aforesaid,  within  one  year  next  after  the  offence 
committed  or  to  be  committed  against  the  said  statute;  and  in  default  of  such 
pursuit,  that  then  the  same  shall  be  brought  Or  exhibited  lor  the  State  of  New 
Jersey,  at  any  time  within  one  year  after  the  termination  of  the  aforesaid  year, 
and  not  after.  And  all  actions  or  informations,  which  shall  be  brought  or 
exhibited  for  any  forfeiture  or  cause  upon  any  statute  made  or  to  be  made,  the 
benefit  and  suit  whereof  is  or  shall  be  limited  or  given  to  the  party  aggrieved, 
shall  be  brought  or  exhibited  within  the  space  of  two  years  next  after  the  offence 
committed,  or  to  be  committed,  or  cause  of  action  accrued,  and  not  after :  Pro- 
videdf  always^  where  any  action  or  information  is  or  shall  be  limited  by  any 
statute  to  be  brought  or  exhibited  within  a  shorter  time  than  is  limited  by  this 
section,  then  the  said  action  or  information  shall  be  brought  or  exhibited  within 
such  shorter  time  so  limited  by  such  statute. 

Supplement,  passed  2l8t  February,  1820,  enacts:  —  Sect.  1.  If  any  person 
or  persons,  against  whom  there  is  or  shall  be  any  such  cause  of  action  as  is 
specified  in  the  first,  second,  third,  fifth,  sixth,  and  seventh  sections  of  the  act  to 
which  this  is  a  supplement,  shall  not  be  resident  in  this  State  when  such  cause  of 

action  accrues,  or  shall  remove  firom  this  State  after  the  same  shall 
[*lxxiii]  accrue,  and  before  the  time  of  limitation  mentioned  in  said  *  section  is 

expired,  then  the  time  or  times  during  which  such  person  or  persons 
shall  not  reside  in  this  State  as  aforesaid,  shall  not  be  computed  as  part  of  the 
said  limited  period  within  which  such  action  or  lu;tions  are  required  to  be  brought 
as  aforesaid ;  but  the  person  or  persons  having,  or  who  may  have  such  cause  ci 
action  as  aforesaid,  shall  be  entitled  to  all  the  time  mentioned  in  the  said  several 
sections,  for  bringing  their  said  actions  after  the  cause  thereof  shall  accrue,  exclu- 
sive of  the  time  or  times  during  which  the  person  or  persons  liable  to  such 
actions  shall  be  not  resident  in  this  State  as  aforesaid. 

Supplement,  passed  21st  February,  1829,  enacts:  —  Sect.  1.  From  and  after 
the  passing  of  this  act,  any  prosecution  hereafter  to  be  had  or  commenced  upon 
any  bond  heretofore  given  by  any  constable  and  his  securities,  for  the  true  and 
faithful  perfoimance  of  all  the  duties  enjoined  on  him  as  constable,  shall  in  no 
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wise  operate  against,  or  in  any  manner  affect  the  said  securities  mentioned  or 
bound  in  said  bond,  unless  such  prosecution  shall  be  commenced  within  three 
years  after  the  passing  of  this  act,  nor  shall  any  prosecution,  had  or  commenced 
upon  any  bond  hereafter  to  be  given  by  any  constable  and  his  securities  as  afore- 
said, in  any  wise  operate  agtunst  or  affect  the  said  securities  named  and  bound  in 
said  bond,  unless  such  prosecution  shall  be  commenced  within  four  years  after 
the  date  of  the  said  bond,  and  not  after. 


PENNSYLVANIA. 


Personal  Actions,    (Digest  of  Laws  of  Pennsylvania^  1837,  p.  657.) 

Section  1.  All  actions  of  trespass  quare  clausumf regit,  all  actions  of  detinue, 
trover,  and  replevin,  for  taking  away  goods  and  cattle,  all  actions  upon  account 
and  upon  the  case  (other  than  such  accounts  as  concern  the  trade  of  merchandise 
between  merchant  and  merchant,  their  factors  or  servants),  all  actions  of  debt, 
grounded  upon  any  lending  or  contract  without  specialty,  all  actions  of  debt  for 
arrearages  of  rent,  except  the  proprietaries  quit  rents,  and  all  actions  of  trespass, 
of  assault,  menace,  battery,  wounding,  and  imprisonment,  or  any  of  them,  which 
shall  be  sued  or  brought  at  any  time  after  the  fifth  and  twentieth  day  of  April, 
which  shall  be  in  the  year  of  our  Lord  one  thousand  seven  hundred  and  thirteen, 
shall  be  commenced  and  sued  within  the  time  and  limitation  hereaft;er  expressed, 
and  not  after ;  that  is  to  say,  the  said  actions  upon  the  case,  other  than  for 
slander,  and  the  said  actions  for  account,  and  the  said  actions  for  trespass,  debt, 
detinue,  and  replevin  for  goods  or  cattle,  and  the  said  actions  of  trespass  quare 
clausum  fregit,  within  six  years  next  after  the  cause  of  such  actions  or 
*suit,  and  not  after.  And  the  said  actions  of  trespa^,  of  assault,  [*lxxiv] 
menace,  battery,  wounding,  imprisonment,  or  any  of  them,  within  two 
years  next  aft^r  the  cause  of  such  actions  or  suit,  and  not  after.  And  the  said 
actions  upon  the  case  for  words,  within  one  year  next  after  the  words  spoken, 
and  not  afterJ 

Sect.  2.  If  in  any  of  the  said  actions  or  suits,  judgment  be  given  for  the 
plaintiff,  and  the  same  be  reversed  by  error,  or  a  verdict  passed  for  the  plaintiff, 
and  upon  matter  alleged  in  arrest  of  judgment,  the  judgment  be  given  against 
the  plaintiff,  that  he  take  nothing  by  his  plaint,  writ,  or  bill,  then,  and  in  every 
8T)ch  case,  the  party  plaintiff,  his  heirs,  executors,  or  administrators,  as  the  case 
may  require,  may  commence  a  new  action  or  suit,  from  time  to  time,  within  a 
year  after  such  judgment  reversed,  or  given  against  the  plaintiff  as  aforesaid, 
and  not  after. 

Sect.  3.  In  all  actions  of  trespass  quare  clausum  /regit  hereafter  to  be 
brought,  wherein  the  defendant  or  defendants  shall  disclaim,  in  his  or  their  plea, 
to  make  any  title  or  claim  to  the  land  in  which  the  trespass  is  by  the  declaration 
supposed  to  be  done,  and  the  trespass  be  by  negligence  or  involuntary,  the 
defendant  or  defendants  shaJl  be  admitted  to  plead  a  discUumer,  and  that  the 
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trespass  was  by  negligence  or  involuntary,  and  a  tender  or  offer  of  sufficient 
amends  for  such  trespass,  before  the  action  brought :  whereupon,  or  upon  some 
of  them,  the  plaintiff  or  plaintiffs  shall  be  enforced  to  join  issue ;  and  if  the  said 
issue  be  found  for  the  defendant  or  defendants,  or  if  the  plaintiff  or  plaintiffs 
shall  be  nonsuited,  the  plaintiff  or  plaintiffs  shall  be  clearly  barred  from  the  said 
action  or  actions,  and  all  other  suit  concerning  the  same. 

Sect.  4.  In  all  actions  upon  the  case,  for  slanderous  words,  to  be  used  or 
prosecuted  by  any  person  or  persons,  in  any  court  within  this  province,  afler  the 
said  twenty-fifth  day  of  April  next,  if  the  jury  upon  trial  of  the  issue  in  such 
action,  or  the  jury  that  shall  inquire  of  the  damages,  do  find  or  assess  the  dam- 
ages under  forty  shillings,  then  tlie  pliuntiff  or  plaintiffs  in  such  action  shall  have 
and  recover  only  so  much  costs  as  the  damages  so  given  or  assessed,  do  amount 
unto,  without  any  further  increase  of  the  same. 

Sect.  5.  Provided,  nevertheless,  That  if  any  person  or  persons,  who  is  or 
shall  be  entitled  to  any  such  action  of  trespass,  detinue,  trover,  replevin,  actions 
of  account,  debt,  actions  for  trespass,  for  assault,  menace,  battery,  wounding  or 
imprisonment,  actions  upon  the  case  for  words,,  be,  or,  at  the  time  of  any  cause 
of  such  action  given  or  accrued,  fallen,  or  come,  shall  be  within  the  age  of 
twenty-one  years,  feme  covert,  non  compos*  mentis,  imprisoned  or  beyond  the  sea, 
that  then  such  person  or  persons  shall  be  at  liberty  to  bring  the  same  actions,  so 
as  they  take  the  same  within  such  times  as  are  hereby  before  limited,  after  their 
coming  to  or  being  of  full  age,  discoverture,  of  sound  memory,  at  large,  or  return- 
ing into  this  province,  as  other  persona. 

Possession  of  Real  Property, 

*Lxxv]       ♦Section  1.    Whereas  it  is  necessary  for  the  quieting  of  estates, 
and  for  the  greater  security  of  real  property,  that  provision  should  be 
made  for  the  limitation  of  actions  to  be  brought  for  any  manors,  lands,  tenements, 
or  hereditaments : 

Sect.  2.  From  henceforth  no  person  or  persons  whatsoever,  shall  make  ^ntry 
into  any  manors,  lands,  tenements,  or  hereditaments,  afler  the  expiration  of 
twenty-one  years  next  after  his,  her,  or  their  right  or  title  to  the  same  first 
descended  or  accrued ;  nor  shall  any  person  or  persons  whatsoever  have  or  main- 
tain any  writ  of  right,  or  any  other  real  or  possessory  writ  or  action,  for  any 
manor,  lands,  tenements,  or  hereditaments,  of  the  seian  or  possession  of  him, 
her  or  themselves,  his,  her,  or  their  ancestors  or  predecessors,  nor  declare  or 
allege  any  other  seisin  or  possession  of  him,  her,  or  themselves,  his,  her  or  their 
ancestors  or  predecessors,  than  within  twenty-one  years  next  before  such  writ, 
action,  or  suit  so  hereafter  to  be  sued,  commenced  or  brought. 

Sect.  8.  Provided,  That  any  person  or  persons  now  having  right,  title  of 
entry  as  aforosaid,  and  the  heir  or  heirs  of  such  person  or  persons,  may,  within 
fifteen  years  from  this  lime,  enter,  or  commence  any  action  or  suit,  as  he,  she  or 
they,  or  his,  her  or  their  ancestors  or  predecessors  might  have  done  befbro  the 
passing  of  this  act. 

Sect.  4.  Provided,  also,  That  if  any  person  or  persons  having  such  right  or 
title,  be,  or  shall  be  at  the  time  such  right  or  title  first  descended  or  accrued, 
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within  the  age  of  twenty-one  yearo,  feme  covert,  non  compos  mentis^  imprisoned 
[or  beyond  the  seas,  or  from  and  without  the  United  States  of  America],  then 
each  person  or  persons,  and  the  heir  or  heirs  of  such  person  or  persons,  shall  and 
may,  notwithstanding  the  said  twenty-one  years  be  expired,  bring  his  or  their 
action,  or  make  his  or  their  entry,  as  he,  she  or  they  might  have  done,  before  the 
passing  of  this  act,  so  as  such  person  or  persons,  or  the  heir  or  heirs  of  such  per- 
son or  persons,  shall  within  ten  years  next  after  attaining  full  age,  discoverture, 
soundness  of  mind,  enlargement  out  of  prison  [or  coming  into  the  said  United 
States],  take  benefit  of  or  sue  for  the  same,  and  no  time  after  the  said  ten  years ; 
and  in  case  such  person  or  persons  shall  die  within  the  said  term  of  ten  years, 
under  any  of  the  disabilities  aforesaid,  the  heir  or  heirs  of  such  person  or  persons 
shall  have  the  same  benefit  that  such  person  or  persons  could  or  might  have  had, 
by  living  until  the  disabilities  should  have  ceased  or  been  removed ;  and  if  any 
abatement  hap|9en  in  any  proceeding  or  proceedings  upon  such  right  or  title, 
such  proceeding  or  proceedings  may  be  renewed  and  continued,  within  three 
years  irom  the  time  of  such  abatement,  but  not  afterward. 

Sect.  5.  No  person  or  persons  that  now  hath  or  have  any  clum  to  the  pos- 
session of  any  lands,  tenements,  or  hereditaments,  or  the  preemption 
*there(^,  from  the  commonwealth,  founded  upon  any  prior  warrant,  [*lxxvi] 
whereon  no  sarvey  hath  been  made,  or  in  consequence  of  any  prior  set- 
tlement, improvement  or  occupation,  without  other  title,  shall  hereafter  enter  or 
bring  any  action  for  the  recovery  thereof,  unless  he,  she  or  they,  or  his,  her  or 
their  ancestors  or  predecessors,  have  had  the  quiet  and  peaceable  possession  of 
the  same  within  seven  years  next  befi:>re  such  entry,  or  bringing  such  action : 
Provided,  always,  That  if  any  person  or  persons  so  claiming  as  aforesaid,  hath 
been  forced  or  driven  away  from  his,  her,  or  their  possessions,  by  the  savages,  or 
hy  the  terror  of  them,  or  any  other  persons,  or  by  any  o|||er  means,  except  by 
the  judicial  authority  of  the  State,  hath  quitted  the  same,  during  the  late  war, 
then  such  person  or  persons,  and  his,  her,  or  their  heir  or  heirs,  shall  or  may, 
notwithstanding  the  said  seven  years  be  expired,  bring  his,  her  or  their  action, 
or  make  his,  her  or  their  entry  within  five  years  fiom  the  passing  of  this 
act 

Sect.  6  relates  to  bills,  indictments,  and  informations. 

Sect.  7.  No  deed,  grant,  conveyance,  or  assurance  heretofore  given  by  any 
sheriff  of  any  of  the  counties  within  this  State,  bond  fide,  and  for  a  valuable  con- 
sideration, of  any  lands,  tenements  or  hereditaments  whatsoever,  where  quiet 
and  peaceable  possession  hath  been  had  of  the  same  for  the  space  of  six  years, 
shall  be  adjudged  or  taken  to  be  defective,  avoided,  or  prejudiced,  for  not  pro- 
ducing in  court,  upon  trial  or  otherwise,  any  writ  cfjieri  facias,  levari  facias,  or 
vendituMi  expona,  or  any  returns  thereupon,  or  for  want  of  proof  that  due  and 
legal  notice  of  the  sales  of  the  same  was  given,  or  for  not  having  been  recorded 
in  the  office  for  recording  of  deeds. 

Supplementary  Act  directing  the  Descent  of  Intestates*  Real  Estate,  etc. 

Section  1.    Supplied  by  Act  relating  to  Orphans'  Court  of  1832. 

Sect.  2.    In  all  cases  where  a  return  of  nulla  bona  shall  have  been  made  by 
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the  sheriff  of  the  proper  county,  to  an  execution  against  any  such  executors  or 
administrators,  their  sureties  shall,  on  notice  thereof,  unless  they  can  show  goods 
or  chattels,  lands  or  tenements,  in  some  other  county,  which  may  be  seized  and 
taken  in  execution  by  a  testatum  fieri  fixdcLS^  to  satisfy  the  same,  be  liable  to  pay 
the  amount  of  the  debt  and  costs  therein,  in  actions  brought  against  them  on  the 
said  bonds,  and  such  further  proof  or  evidence  in  support  thereof,  as  by  law 
would  have  entitled  the  suitor  or  suitors  *to  recover  his,  her,  or  their  demand  of 
the  said  executors  or  administrators,  <ie  bonis  propriis :  Provided,  Such  suits  shall 
be  instituted  against  the  sureties  within  seven  years  afler  the  date  of  the  respec- 
tive bonds ;  and  the  whole  amount  of  the  sums  of  money  to  be  recovered  there- 
upon shall  not  exceed  the  penalties  of  the  said  bonds  respectively. 

Sect.  4.  Whereas,  inconveniences  may  arise  from  the  debts  of  deceased 
persons  remaining  a  lien  on  their  lands  and  tenements,  an  indefinite  period  of 
time  after  their  decease,  whereby  bona  fide  purchasers  may  be  injured,  and 
'  titles  become  insecure :  Be  it  enacted,  That  no  such  debt^  except  they 
[♦Ixxvii]  *be  secured  by  mortgage,  judgment,  recognizance,  or  other  record, 
shall  remain  a  lien  on  said  lands  and  tenements  longer  than  seven 
years  after  the  decease  of  such  debtor,  unless  an  action  for  the  recovery  thereof 
be  commenced  and  duly  prosecuted  against  his  or  her  heirs,  executors  or  admini»- 
tratora,  within  the  said  period  of  seven  years,  or  a  copy  or  particular  written 
statement  of  any  bond,  covenant,  debt,  or  demand,  where  the  same  is  not  pay- 
able within  the  said  period  of  seven  years,  shall  be  filed  within  the  said  period  in 
the  office  of  the  prothonotaiy  of  the  county  where  the  lands  lie:  Pravidedy 
always,  That  a  debt  due  and  owing  to  a  person,  who,  at  the  time  of  the  decease 
of  such  debtor  is  a  feme  covert,  in  his  or  her  minority,  non  compos  mentis,  in  prison, 
or  out  of  the  limits  of  the  United  States,  shall  remain  a  lien  on  the  said  lands 
and  tenements  (noti|||hstanding  the  said  term  be  expired),  until  four  years  after 
discoverture,  or  such  person  shall  have  arrived  at  the  age  of  twenty-one  years,  be 
of  sound  mind,  enlarged  out  of  prison,  or  return  into  some  one  of  the  United 
States  of  America. 

Judgment  a  Lien  on  Real  Estate,  and  Suits  against  Sureties  of  Public  Officers. 

Whereas,  it  is  reasonable  that  persons  entering  into  bQuds  or  recognizances, 
as  sureties  for  any  public  officers,  should  be  exonerated  from  their  responsibility 
within  a  reasonable  term  after  such  officers  respectively  shall  die,  resign,  or  be 
removed  from  office :  Therefore,  It  shall  not  be  lawful  for  any  person  or  persons 
whomsoever,  to  commence  and  maintain  any  suit  or  suits  on  any  bonds  or  recog- 
nizances, which  shall  hereafter  be  given  and  entered  into  by  any  person  or  per- 
sons, as  sureties  for  any  public  officer,  from  and  after  the  expiration  of  the  term 
of  seven  years,  to  be  computed  from  the  time  at  which  the  cause  of  action  shall 
have  accrued ;  and  if  any  such  suit  or  suits  shall  be  commenced,  contrary  to  the 
intent  and  meaning  of  this  act,  the  defendant  or  defendants,  respectively,  shall 
« and  may  plead  the  general  issue,  and  give  this  act,  and  the  special  matter  in 
evidence ;  and  if  the  plaintiff  or  plaintiffs  be  n6nsuit,  or  if  a  verdict  or  judgment 
pass  against  him  or  them  rei^iectively,  the  defendant  or  defendants  shdl  respec- 
tively recover  double  costs. 
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(Real  Properly.    Supplement.') 

Section  1.  The  provision  contained  in  the  fourth  section  of  the  act  to 
which  this  is  a  supplement,  so  far  as  the  same  relates  to  persons  beyond  the  seas, 
and  from  and  without  the  United  States,  of  America,  is  hereby  repealed,  and  the 
limitation  contained  in  the  second  section  of  the  said  act  is  hereby  extended  to 
persons  residing  beyond  the  seas,  and  from  and  without  the  United  States  of 
America,  any  law  to  the  contrary  notwithstanding. 


DELAWARE. 

Rtcd  Property.    {Laws  of  Delaware,  1829.) 

*  Section  1.  From  henceforth  no  person  or  persons  whatsoever  [*lxxviii] 
shall  make  an  entsy  into  any  lands,  tenements,  or  hereditaments,  but 
within  twenty  years  next  after  his,  her,  or  their  right  or  title  first  descended  or 
accrued ;  nor  shall  any  person  or  persons  whatsoever  have  or  maintain  any  writ 
of  right  or  any  action,  real,  personal,  or  mixed  for,  or  make  any  prescription  or 
claim  to  or  in,  any  lands,  tenements,  or  hereditaments,  of  the  seisin  or  possession 
of  him,  her  or  them,  his,  her  or  their  ancestor  or  predecessor,  and  declare  6r 
allege  in  any  manner  whatever  any  fiirther  seisin  of  him,  her  or  them,  his,  her  or 
their  ancestor  or  predecessor,  but  only  an  actual  seisin  or  possession  of  him,  her 
or  them,  his,  her  or  their  ancestor  or  predecessor,  of  the  premises  sued  for  or 
claimed  within  twenty  years  next  before  such  writ  or  action  hereafter  to  be  had 
or  brought :  Provided^  nevertheless,  that  any  person  or  persons  now  having  right 
or  title  of  entry  and  the  heirs  of  such  person  or  persons  may  within  ten  years 
from  this  time  proceed  as  might  have  been  done  heretofore :  And  provided,  cdso, 
That  if  any  person  having  right  or  title  of  entry  was  and  now  is,  or  if  any  person 
hereafter  having  right  or  title  of  entry  shall  be  at  the  time  of  such  right  or  title 
first  descended  or  accrued  an  infant,  /erne  covert,  non  compos  mentis,  or  a  pris- 
oner: then,  but  in  no  other  case  whatever,  except  as  before  provided,  such 
person  or  the  heirs  of  such  person  may  within  ten  years  next  after  the  removal 
of  such  disability  but  not  afterwards,  proceed,  notwithstanding  the  said  twenty 
years  be  expired,  as  might  have  been  done  before  the  same  were  expired ;  and 
if  any  such  person  shall  die  under  any  of  the  disabilities  aforesaid,  the  heirs  of  such 
persofi  shall  have  th^  like  benefit,  that  such  person  might  have  had  by  living  till 
the  disability  had  ceased. 

An  act  concerning  waste,  etc.,  1829,  provides  that  no  action  of  waste  shall  be 
brought  after  the  expiration  of  three  years  from  the  committing  of  the  waste, 
with  the  usual  exceptions  of  infancy,  etc 

An  act  concerning  mesne  profits,  passed  February  6,  1829,  provides,  that 
when,  after  recovery  in  ejectment,  action  is  brought  for  mesne  profits ;  if  such 
action  be  commenced  within  six  months  after  the  judgment,  or  if  there  be  a  writ 
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of  error,  within  six  months  after  the  affirmance  of  said  judgment,  or  other  deter- 
mination of  the  proceeding  in  error,  the  said  action  shall,  so  far  as  to  avoid  the 
intermediate  operation  of  the  act  of  limitation,  be  deemed  a  continuation  of  the 
proceeding  in  ejectment ;  so  that  the  plaintiff  shall  not  be  debarred  by  the  act  of 
limitation  from  recovering  mesne  profits  for  three  years  next  preceding  the  com- 
mencement of  the  ejectment. 

Personal  Actions. 

[*]xxix]      *Sect.  1.    No  action  shall  be  brought  upon  the  official  recogni- 
zance of  any  sheriff,  or  upon  any  administration  bond,  or  upon  any  tes- 
tamentary bond,  against  either  the  principal  or  sureties  after  the  expiration  of 
six  years  from  the  date  of  such  recognizance  or  bond. 

Sect.  2.  No  action  shall  be  brought  upon  any  guardian  bond  against  either 
the  principal  or  sureties  after  the  expiration  of  three  years  from  the  determina- 
tion or  ceasing  of  the  guardianship. 

Sect.  8.  No  action  shall  be  brought  upon  any  recognizance  taken  in  the 
orphans'  court  with  condition  for  the  payment  of  appraised  value  or  of  purchase- 
money  of  lands,  tenements,  or  hereditaments,  against  any  surety  in  such  recog- 
nizance, or  the  heirs,  terretenants,  executors  or  administrators  of  such  surety, 
after  the  expiration  of  three  years  from  the  time  when  the  value  of  money  men- 
tioned in  the  condition  or  the  last  instalment  thereof  (when  it  is  payable  by 
instalments)  is  payable. 

Sect.  4.  No  action  shall  be  brought  upon  the  official  obligation  of  any  State 
Treasurer,  Secretary  of  State,  County  Treasurer,  Treasurer  of  the  Trustees  of 
the  Poor,  Coroner,  Register  for  the  probate  of  wills  and  granting  letters  of 
administration.  Recorder  of  Deeds,  Clerk  of  the  Supreme  Court,  Prothonotary 
of  the  Court  of  Common  Pleas,  Clerk  of  the  Peace,  Clerk  of  the  Orphans' 
Court,  collector  or  constable,  against  either  the  principal  or  sureties,  after  the 
expiration  of  three  years  from  the  accruing  of  the  cause  of  such  action. 

Sect.  5.  No  action  of  trespass,  no  action  of  replevin,  no  action  of  detinue, 
no  action  of  debt  not  founded  upon  a  record  or  specialty,  no  action  of  account, 
no  action  of  assumpsit,  and  no  action  upon  the  case  whatever,  shall  be  brought 
after  the  expiration  of  three  years  from  the  accruing  of  the  cause  of  such  action : 
except  that  the  time  prescribed  by  the  preceding  limitation  shall  not  begin  to 
ran  in  the  case  of  a  mutual  and  running  account  between  parties,  while  such 
account  continues  open  and  current ;  and  that  when  the  cause  of  action  arises 
from  a  promissory  note,  bill  of  exchange,  or  an  acknowledgment  under  the  hand 
of  the  party  of  a  subsisting  demand,  the  action  may  be  conftienced  at  an^^time 
within  six  years  from  the  accruing  of  such  cause  of  action. 

Sect.  6.  Provided^  That  if  the  person  entitled  to  any  action  comprehended 
within  either  of  the  foregoing  sections  shall  have  been  at  the  time  of  the  accruing 
of  the  cause  of  such  action  under  disability  of  infancy,  coverture,  or  incompe- 
tency of  mind,  this  act  shall  not  be  a  bar  to  sach  action  during  the  continuance 
of  such  disability,  nor  until  the  expiration  of  three  years  frt>m  the  removal 
thereof. 

Sect.  7.    No  civil  action  f(u:  a  forfeiture  upon  a  penal  statute,  whether  at  the 
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Buit  of  the  party  grieved  or  of  a  common  informer,  or  of  the  State  or 

♦  otherwise,  shall  be  brought  after  the  expiration  of  one  year  from  th^  [*  Ixxx] 

accruing  of  the  cause  of  such  action. 

Sect.  8.  No  action  shall  be  brought  upon  any  bond  given  to  the  president, 
directors  and  company  of  any  bank,  or  to  any  corporation  in  the  State,  by  any 
officer  of  such  bank  or  corporation  with  condition  for  his  good  behavior,  or  for 
the  faithful  discharge  of  his  duties  in  his  station,  or  touching  the  execution  of 
his  officd,  against  either  the  principal  or  sureties,  after  the  expiration  of  two 
years  from  the  ^cruing  of  the  cause  of  such  action :  and  no  action  shall  be 
brought,  and  no  proceedings  shall  be  had  upon  any  such  bond  or  upon  any  judg- 
ment thereupon,  against  either  the  principal  or  sureties,  for  any  cause  of  action 
accruing  after  the  expiration  of  six  years  from  the  date  of  such  bond. 

The  directors  or  managers  of  any  bank  or  corporation  are  authorized  and 
enjoined  to  take  from  each  officer  thereof,  required  by  the  charter  or  by-laws  to 
give  bond,  a  new  bond  as  oft^n  as  may  be  deemed  expedient,  but  at  furthest 
every  six  years,  and  so  that  the  date  of  the  new  bond  shall  not  be  more  than  six 
years  posterior  to  the  date  of  the  bond  immediately  preceding. 

Sect.  9.  Provided,  That  when  a  cause  of  action  arises  in  this  State,  if  the 
person  liable  to  such  action  be  not  an  inhabita&t  of  this  State  at  the  accruing  of 
such  cause,  or  abscond  or  remove  *from  this  State  before  the  expiration  of  the 
time  allowed  by  this  act  for  bringing  such  action,  the  time  during  which  such 
person  shall  have  been  out  of  this  State,  shall,  in  applying  either  of  the  limita- 
tions in  this  act,  be  deducted ;  and  in  every  such  case  at  least  one  year  from 
the  return  of  such  person  into  this  State  shall  be  all<j^ed  for  bringing  such 
action. 

Sect.  10.  Provided,  also,  That  if,  in  any  action  judgment  shall  be  rendered 
for  the  plaintiff,  and  the  said  judgment  be  afterwards  reversed,  or  verdict  be 
given  for  the  plaintiff  and  judgment  be  arrested,  or  judgment  be  given  against 
the  plaintiff  on  a  plea  in  abatement,  or  the  plaintiff  or  defendant  die  after  writ 
sued  and  before  the  defendant's  appearance ;  ^  new  action  may  be  brought  upon 
the  same  cause  of  action  at  any  time  within  a  year  after  said  reversal,  arrest, 
abatement  or  death.  This  proviso,  however,  shall  not  avail,  if  the  first  action  at 
the  time  of  bringing  it  were  barred  by  this  act ;  but  if  this  act  were  pleaded  in 
the  first  action,  and  verdict  thereupon  "found  for  the  plaintiff,  such  verdict  shall 
be  cpnclusive  evidence  that  the  first  action  was  not  at  the  time  of  bringing  it 
barred  by  this  act. 

Sect.  11.  Ko  exceptions  to  an  account  of  an  executor,  administrator  or 
guardian^  settled  by  the  register  for  the  county,  shall  be  received  or  filed  in  the 
orphans'  court  after  the  expiration  of  three  years  from  the  settlement  of  said 
account ;  provided  that  this  limitation,  in  respect  to  any  person  under  disability 
of  infancy,  coverture  or  incompetency  of  mind  at  the  time  of  the  settlement  of 
any  such  account,  shall  begin  to  run  from  the  ceasing  of  such  disability,  and  not 
fram  the  time  of  such  settlement 

Sect.  12.    This  act  shall  extend  and  apply  to  all  recognizances, 
bonds,  *  obligations  arid  accounts  herein  mentioned,  as  well  as  those  [*  Ixxxi] 
that  have  been  taken,  executed  or  settled  heretofore,  as  those  that 
shall  be  taken,  executed,  or  settled  hereafter,  and  to  all  actions  and  causes  of 
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action  herein  mentioned,  as  well  tbose  that  have  accmed  heretofore,  as  thoee 
that  shall  accrue  hereafter;  saving  only,  that  upon  sheriff's  recognizances  taken 
before  the  first  day  of  January,  in  the  year  of  our  Lord  one  thousand  eight 
hundred  and  twenty-three,  the  period  of  limitation  shall  be  seven  years  from  the 
date  of  such  recognizances,  and  upon  official  obligations  of  constables  taken  be- 
fore the  first  day  of  January,  in  the  year  of  our  Lord  one  thousand  eight  hundred 
and  twenty-seven,  the  period  of  limitation  shall  be  four  years  firom  the  date  of 
such  obligations ;  and  this  act  shall  not  be  a  bar  to  any  action  c(»nmenced  before 
the  first  day  of  September,  in  the  year  of '  our  Lord  one  thousa#d  eight  hundred 
and  thirty,  upon  any  recognizance  taken  in  the  orphans'  court,  or  upon  the  offi- 
cial bond  of  any  officer  of  a  bank  or  corporation,  or  of  a  State  Treasurer,  Sec- 
retary of  State,  County  Treasurer,  Treasurer  of  the  trustees  of  the  poor. 
Collector,  or  for  a  cause  of  action  arising  from  a  promissory  note,  bill  of  ex- 
change, or  acknowledgment  imder  the  hand  of  the  party  of  a  subsisting 
demand. 


MABYLA^O). 


Limitation  of  Certain  Actions  for  avoiding  Suits  at  Law.    {Laws  of  Maryland^ 

Vol.  1,  Ck.  28.) 

» 

Forasmuch  as  nothii%  can  be  more  essential  to  the  peace  and  tranquillity  of 
this  province  than  the  quieting  the  estates  of  the  inhabitants  thereof,  and  for  the 
effecting  of  which  no  better  measures  can  be  taken  than  a  limitation  of  time  for 
the  commencing  of  such  actions,  as  in  the  several  and  respective  courts  within 
this  province  are  brought,  from  the  time  of  such  actions  accruing; 

Sect.  2.  Be  it  enacted^  by  ihe£in^s  most  excellent  majesty ^  by  and  with  ike 
advice  and  consent  of  his  majesty's  Governor,  Council  and  Assembly  of  this  Prov^ 
ince,  and  the  authority  of  the  same,  That  aU  actions  of  .trespass  quare  clausum 
fregit;  all  actions  of  trespass,  detinue,  sur-trover,  or  replevin,  for  taking  away 
goods  or  chattels ;  all  actions  of  account,  oontract,  debt,  book,  or  upon  the  case, 
other  ^han  such  accounts  as  concern  the  trade  of  merchandise  between  merchant 
and  merchant,  their  &ctors  and  servants  which  are  not  residents  hi  this  province; 
all  actions  of  debt  for  lending,  or  contract  without  specialty ;  all  actions  of  debt 
for  arrearages  of  rent ;  all  actions  of  assault,  menaces,  battery,  wounding  and 
imprisonment,  or  any  of  them,  which  shall  be  sued  or  brought  by  any  person  or 
persons  within  this  province,  at  any  time  after  the  end  of  this  present 
[*lxxxii]  session  of  assembly,  shall  be  *  commenced  or  sued  within  the  lime  and 
limitation  hereafter  expressed,  and  not  after ;  that  is  to  say,  the  said 
actions  of  account,  and  the  said  actions  upon  the  case,  upon  simple  coiitract, 
book  debt  or  account,  and  the  said  actions  for  debt,  detinue  and  replevin  for 
goods  and  chattels,  and  the  said  actions  for  trespass  quare  clausum  fregit, 
within  three  years  ensuing  the  cause  of  such  action,  and  not  after ;  and  the  said 
actions  on  the  case  for  words,  and  actions  of  trespass,  of  assault,  battery,  wound- 
ing and  imprisonment,  or  any  of  them,  within  one  year  firom  the  time  of  the 
cause  of  such  action  accruing,  and  not  after. 
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Sect.  8.  And  be  it  Jutiher  enacted,  by  the  authority  aforesaid j  That  if  any 
person  entitled  to  anj  the  action  or  actions  aforesaid  shall  be,  at  the  time  of  any 
such  cause  of  action  accruing,  within  the  age  ef  one-andrtwenty  years,  feme 
covertj  non  compos  mentisj  imprisoned,  or  beyond  the  seas,  that  then  such  person 
or  persons  shall  be  at  liberty  to  bring  the  said  action  or  actions  within  the  re- 
spective times  before  limited,  after  their  coming  to,  or  being  of,  full  age,  sound 
meniory,  at  large,  or  returned  fh>m  beyond  the  seas,  as  other  persons  having  no 
such  impediment  might  or  should  have  done. 

Ch.  216  repeals  the  savings  in  favor  of  persons  beyond  seas. 

Real  Actions  and  Replevin^ 

The  Statute  of  21  James  I.  c.  16,  with  its  savings,  is  still  in  force  in  this  State. 
4  Griffith's  Annual  Law  Reg.  980. 


SOUTHERN  STATES. 

YIROnOA. 

Real  Actions.    (^Revised  Code.) 

Section  1.  Beit  enacted  by  the  General  Assembly ,  That  all  writs  of  fbrmedon 
in  descender,  remainder,  or  reverter,  of  any  lands,  tenements  or  hereditaments 
whatsoever,  hereafter  to  be  brought  upon  any  title  or  cause  hereafter  accrued, 
or  which  may  hereafter  fall  or  accrue,  shall  be  sued  out  within  twenty  years  next 
after  such  title  or  cause  of  action  accrued,  and  not  afterwards ;  and  that  no  per- 
son or  persons,  who  now  hath  or  have,  or  hereafter  may  have,  any  right  or  title 
of  entry,  into  any  lands,  tenements,  or  hereditaments,  shall  make  any  entry  but 
within  twenty  years  next  after  such  right  or  title  accrued ;  and  such  person  shall 
be  barred  from  any  entry  afterwards. 

Sect.  2.  Provided^  nevertheless^  That  if  any  person  or  persons,  entitled  to 
such  writ  or  writs,  or  to  such  right  or  title  of  entry  as  aforesaid,  shall 
be,  *or  were  under  the  age  of  one-and-twenty  years,  feme  covert,  [*lxxxiiij 
non  compos  mentis,  imprisoned  or  not  within  this  Commonwealth,  at 
the  time  of  such  right  or  title  accrued,  or  conung  to  them,  every  such  person, 
and  his  or  her  heirs,  shall  and  may,  notwithstanding  the  said  twenty  years,  are, 
or  shall  be  expired,  bring  and  maintain  his  action,  or  make  his  entry,  within  ten 
years  next  after  such  disabilities  removed,  or  the  death  of  the  person  so  disabled, 
and  not  afterwards. 

Sect.  8.  In  all  writs  of  right,  and  other  actions  possessory,  any  person  may 
maintain  a  writ  of  right  upon  the  possession  or  seisin  of  his  ancestor  or  prede- 
cessor, within  fifty  years,  or  any  other  possessory  action  upon  the  possession  or 
seiran  of  his  or  her  ancestor  or  predecessor,  within  forty  years,  next  before  the 
teste  of  the  writ ;  but  no  person  shaU  maintain  a  real  action  upon  his  own  pos* 
session  or  seisin,  but  within  thirty  years  next  before  the  teste  of  the  writ 
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Personal  Actions,  Computation  of  Titne,  etc. 

Sect.  4.  All  actions  of  trespasB  qnare  clausam  fregit,  all  actionB  of  trespass, 
detinue,  actions  sor  trover,  and  replew'  for  taking  away  of  goods  and  chattels; 
all  actions  of  account,  and  upon  the  case,  other  than  such  accounts  as  concern 
the  trade  of  merchandise  between  merchant  and  merchant,  their  factors  or 
servants ;  aU  actions  of  debt,  grounded  upon  any  lending  or  contract  without 
specialty ;  all  actions  of  debt  for  arrearages  of  rent ;  all  actions  of  assault,  menace, 
battery,  wounding,  and  imprisonment,  or  any  of  them,  which  shall  be  sued  or 
brought ;  shall  be  commenced  and  sued  within  the  time  and  limitation  hereafter 
expressed,  and  not  after;  that  is  to  say:  the  said  actions  upon  the  case,  other 
than  for  slander,  and  the  said  actions  for  account,  and  the  said  actions  for  tres- 
pass, debt,  detinue,  and  replevin  for  goods  and  chattels,  and  the  said  actions  of 
trespass  quare  clausum  fregit,  within  five  years  next  after  the  cause  of  such 
action  or  suit,  and  not  after;  and  the  said  actions  of  trespass,  of  assault,  battery, 
wounding,  imprisonment,  or  any  of  them,  within  three  years  next  after  the  cause 
of  such  actions  or  suits,  and  not  after ;  and  the  said  action  upon  the  case  for 
words,  within  one  year  next  after  the  words  spoken,  and  not  after. 

Sect.  5.  Judgments  in  any  court  of  record  within  this  Commonwealth, 
where  execution  hath  not  issued,  may  be  revived  by  scire  facias,  or  an  action  of 
debt  brought  thereon,  within  ten  years  next  after  the  date  of  such  judgment,  and 
not  after ;  or  where  execution  hath  issued,  and  no  return  is  made  thereon,  the 
party  in  whose  favor  the  same  was  issued,  shall  and  may  obtain  other  executions, 
or  move  against  any  sheriff  or  other  officer,  or  his  or  their  security  or  securities, 
for  not  returning  the  same,  for  the  term  of  ten  years  firom  the  date  of  such  judg- 
ment, and  not  after. 

Sect.  6.  Provided,  That,  if  any  person  or  persons,  entitled  to  such  judg- 
ment, where  execution  hath  not  issued,  or  where  execution  hath  issued,  and 
no  return  made  (in  either  case),  shall  be,  or  were  under  the 
[«lxxxiv]  *  age  of  twenty-cme  years,  feme  covert,  non  compos  mentis,  impris- 
oned, or  not  within  this  Commonwealth,  at  the  time  of  such  judgment 
being  awarded,  whether  execution  hath  issued  thereon  or  not,  every  such  person, 
his,  or  her  heirs,  executors,  or  administrators,  shall  and  may,  notwithstanding 
the  said  ten  years  are  or  shall  be  eixpired,  have  the  benefit  of  said  judgment, 
where  no  execution  hath  issued,  by  reviving  the  same  by  scire  fiicias,  or  by  action 
of  debt ;  and  where  execution  hath  issued,  and  no  return  made,  every  such  per- 
son or  persons,  his  or  her  heirs,  executors,  or  administrators,  may  have  the 
benefit  of  other  executions,  or  may  move  against  any  sheriff  or  other  officer,  or 
his  or  their  security  or  securities,  for  the  same,  within  five  years  after  such  dis- 
abilities removed^  and  not  after. 

Sect.  7.  All  actions  or  suits,  founded  upon  any  account  for  goods,  wares,  or 
merchandise  sold  and  delivered,  or  for  any  articles  charged  jn  any  store  account, 
shall  be  commenced  and  sued  within  one  year  next  after  the  cause  of  such 
action  or  suit,  or  the  delivery  of  such  goods,  wares,  and  merchandise,  and  not 
after ;  except,  that,  in  the  case  of  the  death  of  the  creditors  or  debtors,  before  die 
expiration  of  the  said  term  of  one  year,  the  ftuther  time  of  one  year,  from  the 
death  of  such  creditor  or  debtor,  shall  be  allowed  for  the  commencement  of  any 
such  action  or  suit 
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Sect.  8.  And,  to  prevent  impoation  or  deception  herein,  the  respective 
time  or  date  of  the  delivery  of  the  several  articles,  charged  in  any  such  account, 
or  any  receipt  taken  for  the  delivery  of  them^  shall  be  particularly  specified. 
And  if  any  merchant  or  trader  shall  wil|blly  post-date  any  article  or  articles  in 
such  account,  or  the  receipt  taken  for  the  delivery  of  them,  he  shall  forfeit  and 
pay  tenfold  the  amount  of  the  article  or  artieles,  so  post-dated,  to  be  recovered, 
with  costs,  by  warrant  where  the  penalty  does  not  exceed  twenty  dollars,  and  by 
action  of  debt  or  information  in  any  court  of  record,  where  the  penalty  shall 
exceed  that  sum ;  to  the  informer,  where  the  infonner  prosecutes,  or  to  the  Com- 
monwealth, **  for  the  use  of  the  literary  fund,"  where  the  prosecution  shall  be 
first  instituted  on  the  public  behalf. 

Sect.  9.  And,  to  prevent  any  doubt  in  the  construction  hereof,  it  is  hereby 
declared,  that  the  before^mentioned  limitation  of  one  year,  shall  take  place  and 
be  computed  from  the  respective  dates  or  times  of  delivery  of  the  several  articles 
entered  or  charged  in  any  such  account ;  and  that  all  such  articles  as  shall  have 
been  of  more  than  one  year's  standing,  when  the  action  or  suit  was  cohmienced, 
shall  be  disallowed  and  rejected,  and  verdict  shall  be  given  or  judgment  ren- 
dered, for  no  more  than  the  amount  of  such  articles,  as  appear  to  have  been 
actually  charged  or  delivered  within  one  year  next  before  the  commencement  of 
the  suit  as  aforesaid. 

Sect.  10.  Provided,  nevertheless.  That  if,  in  any  of  the  said  actions  or  suits, 
judgment  be  given  for  the  plaintiff,  and  the  same  be  afterwards  reversed  by 
error,  or  a  verdict  pass  for  the  plaintiff,  and,  upon  matter  alleged  in  arrest  of 
judgment,  the  judgment  be  given  against  the  plaintiff,  that  he  take 
*  nothing  by  his  plaint,  writ,  or  bill,  in  all  such  cases,  the  party  plain-  [*lxxxv] 
tiff,  his  heirs,  executors,  or  administrators  (as  the  case  shall  require), 
may  commence  a  new  action  or  suit,  fixnn  time  to  time,  within  one  year  next 
afler  such  judgment  reversed,  or  such  judgment  given  against  tiie  plaintiff,  and 
not  after. 

Sect.  11.  Provided,  always,  That  in  all  questions  which  may  arise  in  any 
court  of  record,  upon  any  act  for  limitation  of  actions,  making  entries  into  lands, 
or  limitation  of  evidence,  in  the  computation  of  time,  the  several  periods  between 
the  twelfth  day  of  April,  one  thousand  seven  hundred  and  seventy-four,  and  the 
twelfth  day  of  April,  one  thousand  seven  hundred  and  seventy-eight,  and 
between  the  first  day  of  January,  one  thousand  seven  hundred  and  eighty-one, 
and  the  fifth  day  of  January,  one  thousand  seven  hundred  and  eighty-two,  and 
between  the  fifth  day  of  May,  one  thousand  seven  hundred  and  eighty-three,  and 
the  twentieth  day  of  October,  in  the  same  year,  shall  not  be  accounted  any  part ' 
thereof,  so  as  to  bar  such  action,  entry,  or  evidence. 

Sect.  12.  Provided,  also.  That  if  any  person  or  persons,  that  is,  or  shall  be 
entitied  to  any  such  action  of  trespass,  detinue,  action  sur  trover,  replevin, 
actions  of  account,  actions  of  debt,  actions  of  trespass  for  assault,  menace,  battery, 
wounding,  or  imprisonment,  be,  or  shall  be,  at  the  time  of  any  such  cause  of 
action  given  or  accrued,  fallen  or  come,  within  the  age  of  twenty-one  years,  feme 
covei^  non  compos  mentis,  imprisoned,  beyond  the  seas,  or  out  of  the  country, 
that  then  such  person  or  persons  shall  be  at  liberty  to  bring  the  same  actions,  so 
a&  they  take  the  same  within  such  times  as  are  befbre  limited,  after  their  coming 
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to,  or  being  of  full  age,  discovert,  of  sane  memory,  at  large,  and  retmned  from 
beyond  the  seas,  or  fhom  without  thi&country,  as  by  other  persons  having  no  such 
impediment  should  be  done. 

Sect.  IS.  Provided^  alwayM,  That  all  suits  hereafter  brought  in  the  name  or 
names  of  any  person  or  persons,  residing  beyond  the  seas,  or  out  of  thisconntiy, 
fixr  recovery  of  any  debt  due  for  goods  actually  sold  and  delivered  here,  by  his 
or  their  factor  or  factors,  shall  be  commenced  and  prosecuted  within  the  time 
appointed  and  limited  by  this  act,  for  bringing  the  like  suits,  and  not  after;  not- 
withstanding the  saving  hereinbefore  contained  to  persons  beyond  the  seas  at  the 
time  their  causes  of  action  accrued;  Provided,  nevertheleasy  That,  if  any  factor 
shall  happen  to  die  before  the  expiration  of  the  time  in  which  suit  shoidd  have 
been  brought,  such  principal  shall  be  allowed  two  years  from  the  death  of  such 
factor,  to  commence  and  prosecute  his,  her,  or  their  action  lor  any  debt  due  to 
him,  her,  or  them,  on  account  of  any  eontract  or  dealing  with  such  &ctor. 

Sect.  14.  Provided,  also,  That,  if  any  person  or  persons,  defendant  or  de- 
fendants to  any  of  the  aforesaid  actions,  shall  abscond  or  conceal  th^OBselves,  or, 
by  removal  out  of  the  country,  or  the  county  where  he  or  they  do  or  shall  reside, 
when  such  cause  of  action  accrued,  or  by  any  other  indirect  ways  or 
[*  Ixzxvi]  means,  defeat  or  obstruct  any  perscm  or  persons,  who  have  title  *  thereto, 
from  bringing  or  maintaining  all,  or  any  of  the  aforesaid  actions 
within  the  respective  times  limited  by  this  act,  that  then  and  in  such  case,  such 
defendant  or  defendants  are  not  to  be  admitted  to  plead  this  act  in  bar  to  any  of 
the  aforesaid  actions  ;•  any  thing  in  this  act  in  any  wise  to  the  contrary  notwith- 
standing. 

Sect.  15.  Provided,  also,  That  this  act  shall  not  extend  to  any  action  which 
shall  be  commenced  against  any  master  or  conmiander  of  a  ship  or  vessel, 
who  shall  discharge  or  cause  to  be  put  on  shore,  any  sick  or  disabled  sailor  be- 
longing to  his  ship  or  vessel,  or  any  servant,  without  taking  due  care  for  their 
maintenance  and  cure,  or  carrj'ing  any  debtor,  servant,  or  slave  out  of  this  Com- 
monwealth, contrary  to  law. 

Sect.  16.  If  any  suit  be  brought  agiunst  any  executor  or  administrator,  ^or 
other  person  having  charge  of  the  estate  of  a  testator  or  intestete,"  for  the 
recovery  of  a  debt  due  upon  an  open  account,  it  shall  be  the  duty  of  the  court, 
before  whom  such  suit  shall  be  brought-,  to  cause  to  be  expunged  from  such 
account  every  item  thereof,  which  shall  appear  to  have  been  due  £ve  years 
before. the  death  of  the  testetor  or  intestate;  saving  to  all  persons  non  compos 
mentis,  femes  covert,  infants,  imprisoned,  or  out  of  this  Commonwealth,  who  may 
be  plaintiff  in  such  suits,  three  years  after  their  several  disabilities  *^ shall  be" 
removed.  And,  if  any  person  shall  wilfully  postrdate  any  such  account,  he 
shall  forfeit  and  pay  tenfold  the  amount  of  the  articles  so  post-dated,  to  be 
recovered  in  any  court  of  record,  where  the  penalty  incurred  shall  exceed  twenty 
dollars,  and  by  warrant,  before  a  justice  of  the  peace,  where  the  penalty  in- 
curred shall  not  exceed  that  sum. 

Sect.  17.  No  action  of  debt  shall  be  brought  against  any  executor  or  ad- 
ministrator, "  or  other  person  having  charge  of  the  estete  of  a  testator  or  jptes- 
tate,'*  upon  a  judgment  obtained  against  his  testator  or  intestate,  nor  shall  any 
scire  facias  be  issued  against  any  executor  or  administrator,  <*  or  other  person 
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having  charge  of  the  estate  as  aforesaid^"  to  reTive  sDcfa  judgment,  after  the 
expiration  of  five  years  from  the  qnaKfica^on  of  his  executor  or  administrator^ 
"  or  of  such  other  person  having  charge  of  the  estate ; "  and  all  such  judgments, 
after  the  expiration  of  five  years,  upon  which  no  proceedings  shall  have  been 
had,  shall  be  deemed  to  have  been  paid  and  discharged :  saving  to  all  persons, 
non  compos  mentis,  femes  covert,  infants,  imprisoned,  or  out  of  this  Common- 
wealth, who  may  have  been  entitled  to  the  benefit  of  such  judgment,  three  years 
aftier  their  several  disabilities  arel^emoved. 

Sect.  18.  No  bill  of  review  shall  be  granted  by  any  corporation  or  county 
court  sitting  in  chancery,  or  by  any  superior  Court  of  Chancery,  to  any  decree 
pronounced  in  a  cause  which  shall  be  finally  decided,  unless  the  same  be  applied 
for  within  three  years,  next  after  such  finai  decision :  saving  to  infimts,  femes 
covert,  persons  of  insane  mind,  *<  persons  imprisoned,"  and  persons 
out  of  the  State,  in  the  service  of  this  State,  or  of  the  United  States,  *a  [*lxxxvii] 
light  to  obtain  such  bill  of  review,  within  three  years  after  thehr 
respective  disabilities  are  removed. 

Sect.  19.  No  writ  of  error  or  supersedeas  shall  be  granted  to  any  judgment 
of  a  court  of  law,  after  the  expiration  of  five  years  from  the  time  when  such 
judgment  shall  have  been  made  final :  saving  to  tH  persons,  non  compos  mentis, 
infimts,  femes  covert,  persons  imprisoned  or  out  of  the  United  States,  in  the 
service  thereof,  or  of  this  State,  three  years  after  their  several  disabilities 
removed. 


NORTH  CAROLINA. 

Real  Property,     (Revised  Statutes.) 

Section  1.  Be  it  enacted  hy  the  General  Assembly  of  the  State  of  North 
Carolina,  and  it  is  hereby  enacted  by  the  authority  of  the  same.  That  no  person  or 
persons,  nor  their  heirs,  which  hereafter  shall  have  any  right  or  titie  to  any 
lands,  tenements,  or  hereditaments,  shall  thereunto  enter  or  make  claim,  but 
within  seven  years  next  aft;er  his,  her,  or  their  right  or  title  descended  or  accrued, 
and  in  default  thereof  such  person  or  persons,  so  not  entering  or  making  claim, 
shall  be  utterly  excluded  and  disabled  from  any  entry  or  claim  thereaft;er  to  be 
made :  Provided,  nevertheless,  that  if  any  person  or  persons,  that  is,  or  hereafter 
shall  be  entitled  to  any  right  or  claim  of  lands,  tenements,  or  hereditaments, 
shall  be,  at  the  time  the  said  right  or  title  first  descended,  accrued,  come  or  fallen, 
within  the  age  of  twenty-one  years,  feme  covert,  non  compos  mentis,  imprisoned, 
or  beyond  seas,  that  then  such  person  or  persons  shall  and  may,  notwithstanding 
the  said  seven  years  be  expired,  commence  his,  her,  or  their  suit,  or  make  his, 
her,  or  their  entry,  as  he,  she,  or  they  might  have  done  before  this  act,  so  as  such 
person  or  persons  shall,  within  three  years  next  after  fiiU  age,  discoverture,  com- 
ing of  sound  mind,  enlargement  out  of  prison,  or  persona  beyond  seas,  within 
eight  years  after  the  title  or  claim  becomes  due,  take  benefit  and  sue  fi^r  the 
same,  and  at  no  time  after  the  times  or  limitations  herein  specified ;  but  that  till 

a* 
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poaseBsions,  hdd  without  suing  such  clidm  as  aforesaid,  shall  be  a  perpetual  bar 
against  all,  and  all  manner  of  persons  whatsoever,  that  the  expectation  of  heirs 
may  not,  in  a  short  time,  leave  much  land  unpossessed,  and  titles  so  perplexed, 
that  no  man  will  know  of  whom  to  take  or  buy  land.  Providedy  aUo,  that  if  in 
any  action  of  ejeq^ent  for  the  recovery  of  any  lands,  tenements,  or  heredita- 
ments, judgment  be  given  for  the  plaintiff,  and  the  same  be  reversed  for  enor,  or 
a  verdict  pass  for  the  plaintiff,  and,  upon  matter  alleged  in  airest  of  judgment, 
the  judgment  be  given  against  the  plaintiff  thi^  he  take  nothing  by  his  plaint, 

writ  or  bill,  or  a  verdict  be  given  against  the  plaintiff,  in  all  such 
[*lxxxviii]  cases  the  party  plaintiff,  his  heirs  or  executors,  as  *the  case  shall 

require,  may  commence  a  new  action  or  suit  from  tune  to  time, 
within  one  year  afler  such  judgment  reversed,  or  judgment  given  against  the 
plaintiff. 

Sect.  2.  Where  any  person  or  persons,  or  the  person  or  persons  under  whom 
he,  she  or  thef  claim,  shall  have  been,  or  shall  continue  to  be,  in  possession  of 
any  lands,  tenements,,  or  hereditaments  whatsoever,  under  titles  derived  from 
sales,  made  either  by  creditors,  executors,  or  administrators  of  any  person  de- 
ceased, or  by  husbands  and  their  wives,  or  by  endorsement  of  patents  or  other 
colorable  title,  for  the  space  ^  twenty-one  years,  all  such  possessions  of  lands, 
tenements,  or  hereditaments,  mider  such  title,  shall  be  and  are  hereby  ratified, 
eonfirmed,  and  declared  to  be  a  good  and  legal  bar,  against  the  entry  of  any 
person  or  persons,  under  the  right  or  claim  of  the  State,  to  all  intents  and  pur- 
poses whatsoever :  Provided,  nevertheless,  that  the  possession  so  set  up  shall  have 
been. ascertained  and  identified  under  )pown  and  visible  lines  or  boundaries. 


Personal  Actions, 

Sect.  8.  All  actions  of  trespass,  detinue,  actions  sur  trover,  and  replevin  for 
taking  away  of  goods  and  chattels,  all  actions  of  account  and  upon  the  case,  all 
actions  of  debt  for  arrearages  of  rent,  all  actions  of  debt  grounded  upon  any  lend« 
ing  or  contract  without  specialty,  and  all  actions  of  assault,  menace,  battery, 
wounding,  and  imprisonment,  or  any  of  them,  which  shall  be  sued  or  brought, 
shall  be  commenced  or  brought  within  the  time  and  limitation  in  this  act  ex- 
pressed, and  not  after ;  that  is  to  say,  actions  of  account  render,  actions  upon 
the  case,  actions  of  debt  for  arrearages  of  rent,  actions  of  debt  upon  simple  con- 
tract, actions  of  detinue,  replevin,  and  trespass  either  for  good9  and  chattels  or 
quare  clausum  /regit,  within  three  years  next  after  the  cause  of  such  action  or 
suit,  and  not  after  {  except  such  accounts  as  concern  the  trade  of  merchandise, 
between  merchant  and  merchant,  and  their  factors  or  servants ;  and  the  said 
actions  of  trespass,  of  assault  and  battery,  wounding,  imprisonment,  or  any  of 
them,  within  one  year  af:er  the  cause  of  such  action  or  suit,  and  not  after;  and 
the  said  actions  upon  the  case  for  words,  within  six  months  after  the  words 
spoken,  and  not  after. 

Sect.  4.  Provided,  nevertheless,  that  if,  on  any  of  the  said  actions  or  suits, 
judgment  be  given  for  the  plaintiff,  and  the  same  be  reversed  by  error,  or  a  ver- 
dict pass  for  the  plaintiff,  and  upon  matter  alleged  in  arrest  of  judgment,  the 
judgment  be  given  against  the  plaintiff,  that  he  take  nothing  by  his  plaint,  writ 
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or  bill;  or  if  any  of  the  said  actiona  Aall  be  brought  hy  original  writ,  and  the 
defendant  cannot  be  attached  or  legally  served  with  process,  in  all  such 
cases  the  party  plaintiff,  his  heirs,  executors,  or  administrators,  as  the  case  shall 
require,  may  commence  a  new  action  or  suit,  from  time  to  time,  within  a  year 
after  such  judgment  reversed,  or  such  judgment  given  against  the  plaintiff,  or 
till  the  defendant  can  be  attached  or  served  with  the  process,  so  as 
to  compel  him  to  appear  and  *  answer.  Andprouided  further j  that  [*lxxxix] 
if  any  person  or  persons,  that  is  or  shall  be  entitled  to  any  such  action 
of  trespass,  detinue,  action  sur  trover,  replevin,  actions  of  accompt  and  upon  the 
case,  actions  of  debt  for  arrearages  of  rent,  actions  of  debt  grounded  upon  any 
lending  or  contract  without  specialty,  actions  of  assault,  menace,  battery,  wound- 
ing, and  imprisonment,  actions  of  trespass  quare  clausum  JregU,  actions  upon  the 
case  for  slanderous  words,  be,  or  shall  be,  at  the  time  of  any  such  cause  of  action 
given  or  accrued,  fallen  or  come,  within  the  age  of  twenty-one  jears^feme  covert j 
non  compos  mentis,  imprisoned,  or  beyond  the  seas,  then  such  person  or  persons  shall 
be  at  liberty  to  bring  the  same  actions,  so  as  they  bring  the  same  within  such  'times 
as  are  before  limited,  after  their  coming  to  or  being  of  full  age,  discovert,  of  sound 
memory,  at  large  or  returned  £nom  beyond  seas,  as  other  persons  having  no  such 
impediment  might  have  done.  And provided^JurtJier^ihst  when  any  person  or 
persons,  against  whom  there  is  cause  of  action,  shall  be  beyond  sea  at  the  time  of 
such  cause  of  action  given  or  accrued,  fallen  or  oome,  the  person,  who  shall  have 
such  cause  of  action,  may  bring  his  action  against  them  wiUiin  such  time  or  times, 
as  are  hereinbefore  limited,  for  bringing  such  aptions  after  their  return. 

Sect.  5.  The  limitation  of  actions  shall  apply  to  all  bonds,  bills,  and  other 
securities  made  transferable  by  law,  after  the  assignment  or  indorsement  thereof, 
in  the  same  manner  as  it  operates  against  promissory  notes.  ^ 

Sect.  6.  All  actions  and  suits  to  be  brought  on  any  penal  act  of  the  General 
Assembly,  for  the  recovery  of  the  penalty  t^^rein  set  fisrth,  shall  be  brought 
within  three  years  after  the  cause  of  such  action  or  suit  shall  or  may  have 
accrued,  and  not  after :  Provided,  that  this  act  shall  not  affect  the  time  of  bring- 
ing suit  on  any  penal  act  of  the  General  Assembly,  which  hath  a  time  limited 
therein  for  bringing  the  same. 

Sect.  7.  If  any  orphan,  coming  to  the  age  of  twenty-one  years,  does  not 
call  on  his  or  her  guardian  within  three  years  from  thence,  for  a  full  settlement 
of  his  guardianship,  the  securities  of  such  guardian  shall  be  discharged  from  their 
security  ship,  in  as  full  and  ample  manner  as  if  such  security  had  not  been 
bound :  Provided,  that  nothing  in  this  section  shall  extend  to  persons  imprisoned, 
beyond  the  seas,  or  non  compos  mentis,  so  that  they  bring  their  action  within 
three  years  after  such  disability  be  removed. 

Sect.  8.  All  suits  on  the  bonds  of  sheriffs,  constables,  clerks  of  the  superior 
courts  of  law,  clerks  and  masters  in  equity,  and  clerks  of  the  courts  of  pleas  and 
quarter^ssions,  shall  be  conunenced  and  prosecuted,  within  six  years  after  the 
right  of  action  shall  have  accrued,  and  not  afterwards ;  saving,  nevertheless,  the 
rights  of  infants,  femes  covert,  and  persons  non  compos  mentis,  so  that  they  sue 
within  three  years  after  their  disabilities  are  removed. 

Sect.  9.    All  fees,  which  now  are,  or  hereafter  may  become  due  to 
the  ♦clerk  of  any  court  of  record  within  this  State,  or  to  any  sheriff,  or  [*xc] 
any  other  officer,  by  sentence,  judgment  or  decree  of  any  court  aforesaid, 
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shall  be  collected,  or  suit  commenced  therefor,  widiin  three  years  from  the  time 
of  such  judgment  rendered  withont  an  execution  issued  thereon,  or  within  three 
years  from  the  issuing  of  the  last  execution,  and  not  after:  Provided,  never- 
theless, that  this  section  shall  not  extend  to  fees  which  may  be  due  and  owing 
fix)m  persons  residing  out  of  this  State. 

Sect.  10.  All  actions  of  debt,  grounded  upon  the  judgment  of  a  justice  of 
the  peace,  shall  be  commenced  or  brought  within  seven  years  next  after  the  ren- 
dition of  such  judgment  or  the  teste  of  the  last  execution,  lawftilly  issuing  on  the 
same,  and  not  after :  Provided,  nevertheless,  that  if  any  person  or  persons,  that  is 
or  shall  be  entitled  to  any  action  of  debt  upon  such  justice's  judgment,  shall  be, 
at  the  rendition  of  such  judgment  or  teste  of  the  last  execution  lawMly  issuing 
on  the  same,  within  the  age  of  twenty-one  years,  feme  covert,  nan  compos  mentis, 
or  beyond  seas,  that  then  such  person  or  persons  shall  be  at  liberty  to  bring  said 
action,  within  three  years  after  arriying  at  frill  age,  discoyerture,  or  coming  of 
sound  mind,  or  returning  fr^m  beyond  sea. 

Sect.  11.  Creditors  of  any  person  dece^ised,  shall  make  their  clum  within 
seven  years  after  the  death  of  such  debtor,  otherwise  such  creditor  shall  be  for- 
ever debarred. 

Sect.  12.  The  creditor  or  creditors  of  any  persori^  deceased,  if  he  or  they* 
reside  within  this  State,  shall  within  two  years,  and  if  they  reside  without  the 
limits  of  this  State,  shall  within  three  years  from  the  qualification  of  the  execu- 
tors or  administrators,  exhibit  and  make  demand  of  their  respective  accounts, 
debts  and  claims  of  every  kind  whatsoever,  to  such  executors  or  administrators ; 
and  if  any  creditor  or  creditors  shall  hereafter  fiiil  to  demand  and  bring  suit  for 
the  recoveiy  of  his,  her  or  their  debt  as  above  specified,  within  the  aforesaid 
llpiited  time,  he,  she  or  they  shall  forever  be  barred  frt>m  the  recovery  of  his,  her 
or  their  debt,  in  any  court  of  law  and  equity,  or  before  any  justice  of  the  peace 
within  this  State:  Ppfvided,  thatviothing  in  this  act  shall  extend  to  debar  in&nts, 
personfl  non  compos  or  femes  covert  to  bring  their  several  actions  after  the  expirar 
tion  of  the  term  above  mentioned :  Provided,  such  action  be  brought  within  one 
year  aft«r  the  coining  to  lawfril  age,  sound  mind  or  discoverture  of  such  persons : 
Provided,  also,  that  if  any  creditor,  after  making  demand  of  his  debt  or  claim, 
shall  delay  to  bring  suit  at  the  special  request  of  the  executors  or  administrators^ 
then  and  in  that  case  the  said  debt  or  demand  shall  not  be  barred  during  the 
time  of  their  indulgence:  And  provided,  also,  that  the  executor  or  adminis- 
trator shall  have  advertised,  within  the  time  and  in  the  manner  prescribed  by 
law. 

Sect.  18.    The  presumption  of  payment  or  satisfaction  on  all  judgments, 

contracts  and  agreements  heretofore  had  or  made,  or  hereafter  to  be  had  or 

made,  shall  arise  within  ten  years  aft^er  the  right  of  action  on  the  same 

[*xci]  *  shall  have  accrued,  or  shall  accrue,  under  the  same  rules,  reffulations 

and  restrictions  as  now  exist  ift  law  in  such  cases. 

Sect.  14.  The  presumption  of  payment,  or  abandonment  of  the  right  of 
redemption  on  mortgages  and  of  other  equitable  interests,  shall  arise  within  ten 
years  after  the  forfeiture  pf  said  mortgage  or  last  payment  on  the  same,  or  the 
right  of  action  shall  have  accrued  or  shall  accrue  on  any  equitable  interest  or 
claim,  under  the  like  rules,  regulataons,  and  restrictions :  Provided,  that  when 
the  right  of  action  or  claim  on  any  judgment,  contract,  agreement,  mortgage,  or 
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other  equitable  interest  heretofore  had  or  made,  accrued  more  than  ten  years 
ago,  the  presumption  of  payment,  satisfaction  or  abandonment  of  the  claim  or 
right,  shall  arise  within  thirteen  years  from  the  accrual  of  the  right  of  action  on 
the  same,  under  the  like  rules,  regulations,'  and  restrictions. 

Sect.  15.  No  scire  facias  shall  be  sued  out  or  prosecuted  against  the  bail 
of  a  d^endant  to  any  judgment  or  final  decree,  now  existing  in  any  court,  but 
within  four  years  from  the  rendition  of  such  judgment,  or  the  entering  of  such 
final  decree. 

Sbgt.  16.  No  scire  facias  shall  be  sued  out  or  prosecuted  against  the  bail  of 
any  defendant  to  any  writ,  or  action,  or  suit,  now  pending,  or  hereafter  to  be 
brought  in  any  of  the  courts  in  this  State,  but  within  four  years  after  the  rendi> 
tion  of  a  final  judgment,  or  the  entering  of  a  final  decree  in  the  action  or  suit  to 
which  bail  is  or  shall  he  given :  Providedy  however^  that  if  the  plaintiff  in  the 
action  or  suit  aforessdd  shall  marry  or  die,  after  a  judgment  has  been  rendered 
or  a  final  decree  entered,  and  it  shall  therefore  become  necessary  for  his  or  her 
representative  or  husband  to  be  made  a  party  to  said  judgment  or  decree,  before 
execution  thereon  can  be  had,  or  if  the  plaintiff  to  any  judgment  or  decree,  now 
existing,  be  dead  or  married,  and  thereby  a  like  necessity  is  created,  the  time 
which  elapses  during  the  pendency  of  the  proceedings  that  may  be  had  to  revive 
the  said  judgment  or  decree,  shall  not  be  reckoned :  Providedy  nevertlieltssy  that 
if  any  person  that  is  pkdntifi'  in  any  judgment  or  decree,  already  rendered  in 
any  court  of  this  State,  shall  be  now  an  infant  under  the  age  of  twenty-one  years, 
&feme  covert,  non  compos  mentis^  imprisoned,  or  beyond  seas,  then  such  person 
shall  be  at  liberty  to  sue  out  and  prosecute  a  scire  facias  upon  the  bail  bond 
aforesaid,  if  he  or  she  sue  out  the  same,  within  four  years  after  his  or  her  coming 
to  or  being  of  full  age,  discovert,  of  sound  memory,  at  large,  or  returned  from 
beyond  seas ;  and  that  if  any  person  that  shall  be  a  plaintiff  in  any  judgment  or 
decree,  that  shall  be  hereafter  rendered,  be  at  the  time  of  rendering  the  said 
judgment  or  entering  up  the  decree,  an  infant  under  the  age  of  twcnty-dne 
years,  a  feme  covert,  non  compos  mentis,  imprisoned  or  beyond  seas,  then  such 
person  or  persons  shall  be  at  liberty  to  sue  out  and  prosecute  a  scire  facias  upon 
the  bail  bond  aforesiud,  if  he,  she,  or  they  sue  out  the  same  within  four  years 
after  his,  her,  or  their  coming  to  or  being  of  full  age,  discovert,  of  sound  memory, 
at  large,  or  returned  from  beyond  seas. 

♦Sect.  17.  Kthe  plaintiff  shall  sue  out  his  scire  facias  upon  the  bail  [*xcii] 
bond  as  aforesaid,  and  shall  be  therein  nonsuited,  or  obtain  judgment 
against  the  bail,  and  such  judgment  shall  be  arrested  or  reversed  for  error,  the 
time  which  elapses  from  the  day  of  issuing  such  scire  facias,  to  the  nonsuit, 
or  arrest  of  judgment,  or  reversal  for  error,  shall  not  be  reckoned  under  this 
act. 

Sect.  18.  Whenever  any  person  or  persons  shall  remain  in  the  possession  of 
a  slave  or  slaves,  until  such  possesion  is  protected  by  the  statute  of  limitations, 
the  person  or  persons,  so  in  possession,  and  those  claiming  ui^er  them,  shall  be 
deemed  and  held  to  have  a  good  and  absolute  title  to  such  slave  or  slaves,  against 
all  persons  whose  claim  is  barred  by  the  said  statute :  Provided,  that  nothing 
herein  contained  shall  in  any  way  affect  the  law  now  in  force,  that  requires  all 
gifts  of  slaves  to  be  by  deed  of  gift. 
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Sect.  19.  Whenever  any  mortgagor  or  mortgagors  in  any  mortgage  of  peav 
sonal  property,  executed  since  the  year  one  thousand  eight  hundred  and  thirty, 
or  hereafter  to  be  executed,  or  his,  her  or  their  legal  representattve  or  represent- 
atives, shall  &il  to  perform  the  oonditions«of  the  mortgage,  for  the  space  of  two 
years  &om  the  time  of  performance  specified  in  the  mortgage,  and  ^all  omit  to 
file  a  bill  in  equity,  claiming  his,  her  or  their  equitable  right  to  redeem  such  peiv 
sonal  property,  for  the  space  of  two  years  after  the  forfeiture  of  the  conditions 
of  the  mortgage,  he,  she  or  they  shall  be  held  and  deemed  forever  barred  of  all 
claim  in  equity  to  the  personal  property  mortgaged  as  aforesaid :  Provided^  never* 
thelesSf  that  nothing  herein  contained  shall  be  construed  to  prevent  any  mort- 
gagee or  mortgagees  from  filing  his,  her  or  their  bill  in  equity,  to  foreclose  aqy 
such  mortgage,  at  any  time  after  the  forfeiture  of  the  conditions  q>ecified  in  the 
mortgage :  And  provided^  Jwiher^  that  if  any  such  mortgagor  or  mortgagors 
shall  become  lunatic,  or  non  compos  mentis,  or  removed  beyond  seas,  he,  she  or 
they  shall  be  allowed  the  further  time  of  one  year  firom  the  removal  of  such  dis- 
ability, within  which  he,  she  or  they,  or  his,  her  or  their  legal  representative  or 
representatives,  may  assert  in  equity  his,  her  or  their  right  to  redemption. 
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Real  Property.    (Statutes  at  Large,  Act  of  1712.) 

Section  1.  That  all  possessions  of,  or  titles  to,  any  lands,  tenements  or 
hereditaments  whatsoever,  within  this  Province,  derived  from  any  grant  from  the 
lords  proprietors  or  the  persons  authorized  by  them  to  take  and  sign  grants  for 
lands,  or  from  any  settlements,  or  deeds  of  gift  for  tlie  same,  or  from 
[*xciii]  any  sales  or  other  conveyimces  of  the  same,  for  lawful  or  valuable  *  con- 
siderations, made  either  by  the  executors  of  any  person  deceased,  or 
any  other  persons  lawfblly  impowered  to  sell  the  lands  of  the  deceased,  or  by 
husbands  in  right  of  their  wives,  the  wife  joining  in  the  conveyance  if  the  right 
or  inheritance  of  the  lands  were  in  the  wife,  or  by  indorsement  of  patents,  or  by 
any  decree  in  chancery,  or  by  any  last  will  or  testament,  or  by  any  other  lawful 
conveyance  or  assurance  in  the  law  whatsoever ;  and,  also,  where  the  person  or 
persons,  now  in  the  possession  of  the  said  lands,  tenements  or  hereditaments 
within  this  Province,  do  possess,  hdd  and  dum  the  same  as  of  his,  her  or  their 
proper  right,  in  fee-Ample,  and  the  person  or  persons  so  in  possession,  or  the 
person  or  persons  under  whom  they  claim,  have  been  quietly  possessed,  and 
without  lawful  interruption  enjoyed  the  same  severally  or  successively  for  the 
space  of  seven  years  last  past ;  tiiat  such  person  or  persons  so  in  possession  as 
afi)resaid,  shall  have  good  right  and  title  to  the  same,  and  shall  have,  hold  and 
enjoy  the  said  lan^  tenements,  and  hereditaments,  unto  him  or  them,  his  or 
their  heirs  or  assigns,  forever,  in  fee-simple,  against  aU  and  every  person  or  per- 
sons whatsoever,  excepting  any  person  or  persons  beyond  the  seas,  or  out  of  the 
limits  of  this  Province,  or  their  assigns,  or  who  claims  under  such  persons,  or 
derive  their  titles  from  them,  or  feme  covert,  or  imprisoned :  Provided,  they 
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prosecute  their  respective  titles  and  claims  within  three  years  after  the  ratifica- 
tion of  this  act.  And  aU  actions  and  process  hereafter  to  be  brought  by  them, 
or  any  of  them,  for  the  same,  are  hereby  excluded  and  forever  debarred :  And 
abo  excepted,  any  person  or  persons  that  are  under  the  age  of  twenty-one  years, 
who  shall  be  aQowed  to  prosecute  their  claims,  at  any  time  within  two  years 
after  they  come  to  age,  and  if  beyond  the  seas,  three  years. 

SscT.  2.  And  be  it  furtJier  enacted  by  the  authority  aforesaid.  That  if  any 
persons  or  persons  to  whom  any  right  or  title  to  lands,  tenements  or  hereditar 
ments  within  this  Province,  shall  hereafter  descend  or  come,  do  not  prosecute 
the  same  within  ^ve  years  after  such  right  or  title  accrued,  that  then  he  or  they, 
and  all  claiming  under  him  and  them,  shall  be  forever  barred  to  recover  the  same, 
excepting  any  person  or  persons  beyond  the  seas,  or  out  of  the  limits  of  this 
Ftovince,  feme  covert,  or  imprisoned,  who  shall  be  allowed  the  space  of  seven 
years  to  prosecute  their  right  or  title,  or  claim  to  any  lands,  tenements  or  hered- 
itaments in  this  Province,  after  such  right  and  title  accrued  to  them  or'  any  of 
them,  and  at  no  time  after  the  said  seven  years ;  and  also  excepted,  any  person 
or  persons  that  are  under  the  age  of  twenty-one  years,  who  tdiall  be  allowed  to 
prosecute  their  claims  at  any  time  within  two  years  after  they  come  to  age,  and 
if  beyond  the  seas,  three  years. 

Sect.  8.  And  for  the  prevention  of  all  disputes  that  may  arise,  how  claims 
are  to  be  made  to  lands  and  tenements  in  this  Province,  and  that  the  same  may 
be  ascertained,  and  the  possessors  of  lands  and  tenements  assured  how  and  in 
what  manner  persons  having  or  laying  claim  to  any  lands  or  tenements, 
ought  to  lay  claim  to  the  same,  and  also  that  all  persons  having  bright  [*xciv] 
or  title  to  lands  or  tenements  may  know  how  to  claim  or  demand  their 
right  in  such  cases,  Be  it  enacted  by  the  authority  aforesaid.  That  all  manner  of 
persons  whatsoever  that  are  concerned  to  make  claim  to  any  lands  or  tenements 
within  this  Province,  so  2Ls  to  make  their  claim  effectual,  are  to  make  claim  by 
their  action  of  law,  duly  entered  in  the  Court  of  Common  Pleas  within  this 
Province,  according  to  the  former  practtces  and  rules  of  the  said  court ;  and  that 
the  chief  justice  or  judge  of  the  said  Court  of  Common  Pleas  do  allow  of  no 
other  claim  to  lands  or  tenements  for  any  persons,  plaintiffs  in  any  suit  or  suits 
before  him,  than  what  is  made  by  their  action  on  record,  as  aforesaid,  any  law, 
usage,  custom  or  practice  to  the  contrary  notwithstanding. 

Sect.  4.  And  whereas,  persons  having  or  pretending  right  and  title  to  lands 
and  tenements  in  the  possession  of  others,  having  once  made  their  claim  within 
the  time  limited  and  appointed  by  this  act,  may  endeavor  forever  after  to  keep 
their  pretence  of  right  or  title  to  the  same,  by  bringing  thdr  action  or  actions 
by  way  of  claim  at  law,  once  in  five  years,  and  so  again  in  &ve  years  after,  and 
so  vex  and  trouble  the  persons  in  possession  in  such  manner  forever ;  for  the 
prevention  and  removal  of  which  inconveniences.  Be  it  fwrthtt  enacted  by  the 
authority  aforesaid,  That  all  persons  whatsoever  that  shall  hereafter  make  their 
claim  to  any  lands  or  tenements  within  the  time  limited  by  this  act,  and  bring 
their  action  for  the  same,  shall  proceed  upon  the  said  action  with  that  convenient 
expedition  that  the  nature  of  the  proce^ing,  and  the  rules  and  practices  of  the 
court  will  permit,  and  shall  not  delay  the  same,  but  by  epeeial  order  or  rule  of 
the  court,  and  shall  bring  the  said  action  to  trial ;  and  in  case  tike  verdict  and 
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judgment  are  against  the  plaintiff,  or  that  he  discontinue  his  action,  or  suffer  a 
nonsuit,  or  any  other  ways  let  faU  that  action  or  suit,  that  such  trial  and  jud^ 
ment  thereupon,  or  discontinuance,  nonsuit,  or  other  letting  fiill  the  action  or  suit 
as  aforesaid,  shall  be  conclusive  and  definitive  on  the  plaintiff's  part  forever,  and 
never  to  bring  any  action  after  that  for  the  same,  but  to  be  forever  barred,  any 
law,  usage,  custom  or  practice  to  the  contrary  notwithstanding. 

Sect.  5.  And  he  it  further  enacted  by  the  authority  aforesud.  That  not  only 
the  persons  which  have  not  made  their  claim  to  any  lands  or  tenements  in  this 
Province,  within  the  time  limited  by  this  act,  shall  be  barred,  but  also  that  all 
manner  of  persons  whatsoever,  that  shall  at  any  time  claim  under  such  person  or 
persons  who  have  lost  their  claim,  shall  be  in  like  manner  barred  by  this  act, 
and  that  this  act,  and  such  clause  or  clauses  in  the  same,  as  relate  to  the  matters 
aforesud,  may  be  given  in  evidence  to  a  jury  upon  a  trial  of  any  clum,  matter 
or  right  to  any  lands  or  tenements  in  question,  between  party  and  party,  and 
that  the  chief  justice  or  judge  of  the  Court  of  Common  Pleas  upon  all  such 
trials,  shall  accept  the  same  in  evidence,  so  far  as  the  same  shall  concern  the  said 
matter  in  difference. 

Act  of  1744  repeals  the  fourth  section  of  the  above  Act  of  1712,  and  allows 

the  plaintiff  or  demandant  in  ejectment  to  bring  nxxre  than  one  action 

[*xcv]  *jR)r  the  recovery  of  any  lands;  with  a  saving  of  persons  beyond  seas 

or  out  of  the  Province,  who  are  allowed  four  years,  and  feme  coverta 

and  infants  who  are  allowed  two  years  after  discoverture  and  coming  to  full 

age. 

By  Act  of  1 788,  persons  under  age  are  allowed  five  years  to  prosecute  a  title 
to  land,  after  coming  of  age. 

By  Act  of  1824,  the  second  section  of  the  above  Act  of  1712  is  altered  so  as 
to  extend  the  time  for  the  prosecution  of  a  right  or  title  to  land  to  ten  yean. 
Also,  by  the  same  act,  the  statute  of  limitation  shall  not  thereafter  be  construed 
to  defeat  the  rights  of  minors,  when  the  statute  has  not  barred  the  right  in  the 
lifetime  of  the  ancestor,  before  the  accrual  of  the  right  of  the  minor. 


Personal  Actions  and  Limiting  Claims  to  Land  of  Persons  Non  Compos, 

(Act  of  17 Xi,) 

Sect.  6.  And  be  it  farther  enacted  by  the  authority  aforesiud,  That  all 
actions  of  trespass  quare  clausum  fregit,  all  actions  of  trespass,  detinue,  action 
sur  trover,  and  replevin,  for  taking  away  of  goods  and  chattels,  all  actions  of 
account  and  upon  the  case  (other  than  such  accounts  as  concern  the  trade  of 
merchandise  between  merchant  and  merchant,  their  factors  or  servants),  all 
actions  of  debt  grounded  upon  any  lending  or  contract  without  specialty,  all 
actions  of  debt  for  arrearages  of  rent  reserved  by  indenture,  all  actions  of  cove-" 
nants,  and  all  actions  of  assault,  menace,  battery,  wounding  and  imprisonment, 
or  any  of  them,  which  shall  be  sued  or  brought  at  any  time  after  the  ratification 
of  this  act,  shall  be  commenced  and  sued  within  the  time  and  limitation  hereafter 
expressed,  and  not  after :  that  is  to  say,  the  said  actions  upon  the  case  other 
than  for  slanders,  and  the  said  actions  for  accounts,  and  the  said  actions  for  tres- 
pass, debt,  detinue  and  replevin  for  goods  and  chattels,  the  said  actions  of  cove* 
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nant,  and  the  said  actions  <^  trespass  quare  dausum  fregit,  within  three  yean 
next  after  the  ratification  of  this  act,  or  within  four  years  next  after  the  cause  of 
such  actions  or  suits,  and  not  aft;er ;  and  the  said  actions  of  trespass,  of  assault 
and  battery,  woundSng,  imprisonment,  or  any  of  them,  within  one  year  next 
after  the  ratification  of  this  act,  or  within  one  year  next  after  the  cause  of  such 
actions  or  suit,  and  not  after ;  and  the  said  'actions  upon  the  case  of  words, 
within  six  months  after  the  ratification  of  this  act,  or  within  six  months  next 
after  the  words  spoken,  and  not  after. 

Sect.  7.  And,  neyertheless,  be  it  enacted  by  the  authority  aforesud,  that  if 
in  any  the  said  actions  or  suits,  judgment  be  given  for  the  phuntiff,  and  the  same 
be  reyersed  by  error,  or  a  yerdict  pass  for  the  plaintiff,  and  upon  matter  alleged 
in  arrest  of  judgment,  the  judgment  be  giyen  against  the  plaintiff,  that  he  takes 
nothing  by  his  plaint,  writ  or  bill ;  or  if  any  of  the  said  actions  shall  be  brought 
by  original,  and  the  defendant  shall  be  outlawed  therein,  and  shall  after 
reverse  the  outlawry,  that  in  all  such  cases  *the  party  plaintiff,  his  heirs,  [*xcyi] 
executors  and  administrators,  as  the  case  shall  require,  may  commence  a 
new  action  or  suit  finom  time  to  time,  within  one  year  after  such  judgment 
reversed,  or  judgment  given  against  the  plaintiff,  or  outlawry  reversed,  and  not 
aft;er. 

Sect.  8.  And  he  it  JMher  enacted,  by  the  authority  aforesaid.  That  in  all 
actions  of  trespass  quare  clausum  fregit,  hereafter  to  be  brought,  wherein  the 
defendant  or  defendants  shall  disclaim  in  his  or  their  plea  to  make  any  title  or 
claim'  to  the  land  in  which  the  trespass  is  by  the  declaration  supposed  to  be  done, 
and  the  trespass  be  by  negligence,  or  involuntary,  the  defendant  or  defendants 
shall  be  admitted  to  plead  a  disclaimer,  and  that  the  trespass  was  by  negligence 
or  involuntary,  and  a  tender  or  offer  of  sufficient  amends  for  such  trespass,  before 
the  action  brought,  whereupon  or  upon  some  of  them  the  plaintiff  or  plaintiffs 
shall  be  enforced  to  join  issue,  and  if  the  said  issue  be  found  fat  the  defendant  or 
defendants,  or  the  plaintiff  or  ^daintiffs  shall  be  nonsuited,  the  plaintiff  or  plain- 
tiffs shall  be  clearly  barred  firom  the  said  action  or  actions,  and  all  other  suit 
concerning  the  same. 

Sect.  9.  And  he  it  frtrOier  enacted  by  the  authority  aforesaid.  That  in  all 
actions  upon  the  case  for  slanderous  words,  to  be  sued  or  prosecuted  by  any  per- 
son or  persons  in  any  court  of  thi^  Fh)vince,  that  hath  power  to  hold  pleas  of 
the  same,  after  the  ratification  of  this  act,  if  the  jury  upon  the  trial  of  the  issue 
in  such  action,  or  the  jury  that  shall  inquire  of  the  damages,  do  find  or  assess  the 
damages  under  forty  shillings,  then  the  plaintiff  gp  plaintiffs  in  such  action,  shall 
have  and  recover  only  so  much  costs  as  the  damages  so  given  or  assessed  amount 
imto,  without  any  further  increase  of  the  same,  any  law,  statute,  custom  or  usage 
to  the  contrary  in  any  wise  notwithstanding. 

Sect,  10.  Provided,  nevertheless,  and  be  it  further  enacted.  That  if  any 
person  or  persons  is  or  shall  be  entitied  to  any  such  action  of  trespass,  detinue, 
action  sur  trover,  replevin,  actions  of  accounts,  actions  of  debts,  covenant,  actions 
of  trespass  for  assault,  menace,  battery,  woimding  or  imprisonment,  actions  upon 
the  case  for  words,  at  the  time  of  any  such  cause  of  action  given  or  accrued, 
shall  be  beyond  the  seas,  or  feme  covert  or  imprisoned,  shall  be  at  liberty  to 
bring  their  action  at  any  time  within  four  years  after  the  ratification  of  this  act, 
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or  at  any  time  within  five  years  after  such  cause  of  action  given  or  accrued,  and 
at  no  time  after ;  and  also  excepting  anj  person  or  persons  that  are  under  the 
age  of  twenty-one  years,  who  shall  be  allowed  to  bring  their  action  at  any  time 
within  two  years  after  they  come  to  age,  and  if  beyond  the  seas,  three  years. 

Sect.  11.    And  be  it  fmiker  enacted  by  tbe  antbority  aforesaid,  Hiat  as  to 

all  penalties  and  forfeitures  mentioned  in  any  statute  or  act  now  in  force  in  this 

Province,  wherein  a  particular  time  is  not  mentioned  in  the  said  statutes  or  acts, 

for  the  suing  for  the  said  fines  and  forfeitores  by  civil  process,  by  action 

'[*  xcvii]  of  debt,  plaint  or  information,  that  the  same  shall  be  prosecuted  *  within 

six  months  after  the  cause  of  action  or  suit  given,  and  not  aft;er. 

Sect.  12.  Enacted^  That  any  person  that  hath  cause  of  action  against'  any 
executor  or  administrator,  in  all  Cases  whatsoever  shall  bring  their  action  within 
two  years  aft»r  the  death  of  the  testator,  or  within  two  years  after  cause  of 
action. 

Sect*  18*  And  whereas  it  is  very  necessary  to  secure  all  executors  or  admin- 
istrators that  have  formerly  acted  as  such  in  this  Province,  that  a  time  may  be 
limited  for  bringing  any  action  or  actions,  demand  or  demands,  from  any  person 
whatsoever.  Be  it  enacted  by  the  authority  aforesaid.  That  after  the  ratification 
of  this  act,  in  case  any  person  or  persons  to  whom  the  deceased  is  indebted,  or 
bath  any  manner  of  demand,  claim,  right,  or  cause  of  action  whatsoever,  against 
the  said  executors  or  administrators,  be  it  by  judgment,  recognizance,  or  other 
debts  of  record,  or  by  debt  upon  any  bond  or  obligation,  or  other  specialty,  or 
by  covenant,  cfp  by  account  (x  book  debt,  or  any  cause  whatsoever,  shall  make 
his  or  their  demand  by  some  legal  process,  suit  or  action,  within  two  years,  if 
resident  in  this  Fft>vince,  and  in  case  beyond  the  seas,  three  year^  and  no 
longer ;  infants  only  excepted,  who  shall  have  two  years  after  they  come  of  age, 
if  readout  here,  and  if  beyond  the  seas,  three  years,  and  no  longer,  any  thing  in 
this  act  to  the  conlrary  notwithstanding. 

Sect.  14.  And  be  it  fitrther  enacted  by  the  authority  aforesaid,  That  any 
person  or  persons,  or  any  person  for  their  use,  are  now  actually  in  the  poasesoon 
of  any  negroes,  plate,  gold,  and  solver,  or  any  goods  and  chattels  whatsoever, 
which  were  sold  and  actually  delivered  to  him  or  them  by  any  person,  by  bill  of 
sale,  by  way  of  mortgage  with  right  of  redemption,  under  the  proviso  or  provisos 
mentioned  in  the  said  bill  of  sale,  and  upon  breach  of  the  said  proviso  or  pro- 
visos, or  any  of  them,  whereby  the  said  negroes,  plate,  goods,  or  chattels  became 
forfeited,  and  so  of  right  by  the  said  bill  of  sale  do  belong  to  the  person  or  pez^ 
sons  now  in  possesion  of  the  same,  or  his  executors,  administrators,  or  assigns, 
and  that  the  person  or  persons  who  should  have  redeemed  the  same,  neglected 
the  payment  of  the  money,  or  other  legal  satisfaction  for  the  redemption  thereof, 
according  to  the  proviso  of  the  bill  of  sale,  for  the  space  of  seven  years  from  tbe 
time  of  the  breach  of  such  proviso,  he  or  they  so  neglecting  to  redeem  the  things 
mortgaged  as  aforesaid,  and  all  other  persons  neglecting  to  chum  the  same,  and 
all  persons  claiming  under  them,  shall  be  debarred  and  forever  fcx-eolosed  fttm 
any  right  or  equity  of  redemption  whatsoever,  and  the  right  and  property  of 
the  said  negroes,  plate,  gold,  and  silver,  goods  or  chattels,  so  mortgaged  and 
not  redeemed  within  the  time  aforesaid,  shall  be  vested  in  the  said  person  or 
persons  to  whom  the  mortgage  was  so  made,  or  their  doagoa  to  hold  to  them. 
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tiieir  executors,  admixustratorB,  and  assigns,  as  their  own  proper  goods  and 
chattels  foreyer,  without  being  subject  to  any  right  or  equity  of  redemption 
whatsoeyer. 

*  Sect.  15.  And  he  it  further  enacted  by  the  authority  aforesaid,  [*  zcriii] 
That  in  all  bills  of  sale  hereafter  to  be  made  of  any  negroes,  plate, 
gold,  and  silver,  or  goods  and  chattels  whatsoever,  by  way  of  mortgage,  with 
right  of  redemption  upon  performance  of  the  proviso  in  the  said  bill  of  sale,  and 
that  the  negroes,  plate,  gold,  and  silver,  or  goods  and  chattels,  are  actually  de- 
livered unto  the  person  unto  whom  such  bill  of  sale  is  made,  and  are  in  his  actual 
possession  (and  not  a  delivery  or  seisin  in  form  of  law  only)  and  shall  continue 
in  the  same  for  the  f^ace  of  two  years  after  the  breach  of  the  proviso  in  the  said 
bill  of  sale,  without  redemption  thereof,  the  said  goods  or  chattels  so  sold  and 
delivered  and  possessed  as  aforesaid,  though  with  right  or  equity  of  redemption, 
are  hereby  declared  to  be  vested  in  the  said  person  or  persons  to  whom  such  bill 
of  sale  was  made,  and  their  executors,  adnimstrators,  and  assigns,  to  have  and  to 
hold  to  them,  their  executors,  administrators,  and  assigns,  as  their  own  proper  goods 
and  chattels  forever ;  excepting  such  person  or  persons  having  such  right  or 
equity  of  redemption  be  beyond  the  seas,  or  otherwise  out  of  the  limits  of  this 
Province,  or  a  feme  covert,  all  which  persons  shall  have  saved  to  them  their 
equity  of  redemption,  so  as  they  prosecute  the  same  within  three  years  after  the 
breach  of  the  proviso  of  the  bill  of  sale,  and  at  no  time  after. 

Sect.  16.  And  whereas,  by  this  act,  a  person  being  a  feme  covert  is  limited 
as  to  the  time  of  laying  claim  to  lands  or  tenements,  and  to  commencing  actions 
or  suits  of  law,  and  not  excepted  generally  until  discovertnre,  and  that  such  pei> 
son  may  be  no  way  prejudiced  by  the  same,  Be  U  further  enacted  by  the  authority 
aforesaid,  That  in  case  any  feme  covert  have  any  right  or  claim  to  any  lands  or 
tenements  within  this  Province,  or  any  other  action  or  suit  whatsoever,  such 
feme  covert  shall  have  power  to  constitute  an  attorney  under  her  hand  and  seal, 
to  prosecute  such'her  claim,  action  or  suit,  either  in  her  own  name,  or  in  the 
name  of  her  husband  and  self,  as  if  her  husband  had  joined  with  her  in  such 
power  of  attorney ;  and  such  persons  so  constituted,  shall  have  power  to  prose* 
cute  such  suit  or  claim  to  effect,  and  her  husband  shall  not  have  power  to  abate, 
discontinue,  or  release  her  claim  or  action,  without  her  voluntary  consent  given 
in  open  court,  and  recorded  in  the  proceedings ;  neither  shall  such  suit  or  action 
be  any  way  abated  upon  the  account  of  such  woman  being  under  coverture, 
but  the  proceedings  shall  be  in  all  things  as  good  and  effectual  in  law,  as  if 
such  -woman  was  sole,  or  her  husband  joined  with  her  iu  such  suit ;  any  law, 
statute,  act,  usage,  or  custom  in  this  Province  to  the  contrary  notwithstanding. 

Sect.  17.  Provided,  nevertheless,  and  be  it  enacted  by  the  authority  afore- 
said, That  in  case  any  person  or  persons  that  have  any  right  or  claim  to  any 
lands  or  tenements  in  this  Province,  or  to  any  action,  suits,  claims,  or  demands 
whatsoever,  before  limited  by  this  act,  for  the  making,  bringing,  or  commencing 
the  same,  excepting  in  suits  to  be  brought  or  prosecuted  against  executors 
or  administrators,  or  in  the  case  of  redeeming  any  goods  or  chattels 
*  mortgaged  as  aforesaid,  and  shall  at  the  time  of  such  right  or  claim,  or  [*xcix] 
cause  of  action  given  or  accrued,  be  non  compos  mentis,  that  in  such 
case  such  person,  notwithstanding  the  several  limitations  abovesaid,  shall  have 
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libert^r  at  any  time  to  make  his  claim  or  bring  his  action  or  snit,  except  as  before 
excepted,  so  as  he  do  the  same  within  one  year  after  coming  of  sound  mind,  if 
resident  in  this  FroTince,  and  within  two  years  if  beyond  the  seas,  or  otherwise 
ont  of  the  limits  of  this  Province,  and  at  no  time  after. 

The  clause  in  the  above  act  allowing  but  two  years  after  death  of  the 
testator  or  cause  of  action,  to  sue  executors  or  administrators,  repealed  by  Act 
of  1731. 

By  Act  of  1788,  four  years  allowed  to  persons  under  age  to  prosecute  per- 
sonal actions  after  attaining  fiill  age. 


GEORGIA. 

Real  and  Personal  Actions.    (Digest  of  Latos  of  Georgia,  1887.) 

Segtiok  1.  Beit  enacted.  That  all  writs  of  formedon  in  descender,  formedon 
in  remainder,  and  formedon  in  reverter,  of  any  lands,  tenements  or  heredita- 
ments, or  any  other  writ,  suit,  or  action  whatsoever,  at  any  time  hereafter  to  be 
sued  or  brought,  by  occasion  or  means  of  any  title  or  cause  heretofore  accrued, 
happened,  or  fallen,  or  which  may  hereafter  descend,  happen,  or  fall,  shall  be 
sued  and  taken  within  seven  years  next  after  the  pasring  of  this  act,  or  after  the 
tiUe  and  cause  of  action  shall  or  may  descend  or  accrue  to  the  same,  and  at  no 
time  after  the  said  seven  years ;  and  that  no  person  or  persons  that  now  hath  or 
have,  or  which  hereafter  may  have,  any  right  or  title  of  entry  into  any  lands, 
tenements,  or  hereditaments,  shall  at  any  time  hereafter  make  any  entry,  but 
within  seven  years  next  after  the  passing  of  this  act,  or  after  his  or  their  right  or 
title  shall  or  may  descend  or  accrue  to  the  same ;  and  in  default  thereof^  such 
person  so  not  entering,  and  their  heirs,  shall  be  utterly  excluded  and  disabled 
ftom  such  entry  after  to  be  made :  Provided,  neverthelas,  that  if  any  person  or 
persons  that  is  or  shall  be  entitled  to  such  writ  or  writs,  or  that  hath  or  shall 
have  such  right  or  title  of  entry,  be,  or  shall  be  at  the  time  of  such  right  or  title 
first  descended,  accrued,  come,  or  fiUlen,  within  the  age  of  one  and  twenty  years, 
feme  coverts,  non  compos  mentis,  imprisoned  or  beyond  seas,  that  then  such  per* 
son  and  persons,  and  his  and  their  heir  and  heirs,  shall  or  may,  notwithstanding 
the  said  seven  years  are  expired,  bring  his,  her,  or  their  action,  or  nuike  his,  her, 
or  their  entry,  as  he,  she,  or  they  might  have  done  before  this  act,  so  as  such 
person  and  persons,  or  his,  her,  or  their  heir  and  heirs,  shall,  within  three 
[  *  c  ]  years  next  after  his,  her,  or  their  full  age,  disco verture,  *  coming  of  sound 
mind,  enlargement  out  of  prison,  or  returning  fitvn  beyond  seas,  take 
benefit  of  and  sue  for  the  same,  and  at  no  time  after  the  said  three  years. 

Ajid  for  the  better  and  more  perfect  quieting  of  men's  possessions  and  estates, 
and  avoiding  of  suits. 

Sect.  2.  Be  it  enacted.  That  all  and  every  person  and  persons  whatsoever, 
now  in  possession  of  any  lots,  lands,  tenements,  or  hereditaments  whatsoever, 
within  this  Province,  derived  from  any  grant,  allotment,  or  other  power,  or 
authority  whatsoever,  by,  ftom,  or  under  the  late  trustees  for  establishing  this 
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cdony,  or  their  president  and  asnstantB,  or  from  any  other  person  or  persons 
whatsoever  under  their  authority,  or  by  or  from  any  grant  from  his  late  majesty, 
(of  blessed  memoiy),  or  from  his  present  nujesty,  or  by  or  under  any  last  will 
and  testament,  purchase  or  purchases,  whether  by  deed  of  gift,  bill  of  sale,  or 
other  conveyance  whatsoever,  for  lawful  or  valuable  consideration,  and  where 
the  person  or  persons  now  in  the  possession  of  the  said  lands,  tenements,  or 
hereditaments,  do  possess,  hold,  and  claim  the  same,  as  of  his,  her,  or  their  own 
proper  right  in  fee-simple,  and  the  person  or  persons  so  in  possession,  or  the  per- 
son or  persons  under  whom  they  claim,  have  severally  or  successively  been 
quietly  possessed  of  the  same  under  any  of  the  titles,  ways,  or  means  aforesaid, 
and  without  lawful  interruption  by  suit  or  action  at  law  actually  commenced,  en- 
joyed the  same  for  the  space  of  twenty  years  before  the  pasedng  of  this  act,  that 
then  such  person  and  persons  so  in  possession  as  aforesaid,  shall  have  good  right 
and  title  to  the  same,  and  shall  have,  hold,  and  enjoy  the  said  lands,  tenements, 
and  hereditaments  unto  him,  her,  or  them,  his,  her,  or  their  heirs  or  assigns  for- 
ever in  fee-flimple,  against  all  and  every  other  person  and  persons  whatsoever, 
any  thing  hereinbefore  contuned  to  the  contrary  notwithstanding. 

Sect.  3.  Not  only  the  person  or  persons  who  are  or  shall  be  hereafter  barred, 
by  not  suing  or  prosecuting  his  or  their  claims  to  any  lands,  tenements  or  heredita- 
ments in  this  Province  within  the  time  limited  by  this  act,  but  also  all  manner  of 
persons  whatsoever,  that  shall  at  any  time  claim  under  such  person  or  persons, 
who  have  lost  or  may  hereafter  lose  their  right,  by  neglecting  to  sue  ai\d  prose- 
cute his  or  their  claim  as  aforesaid,  shall  be  in  like  manner  barred  by  this  act,  as 
his,  her,  or  their  ancestor  or  ancestors,  or  those  under  whom  they  claim,  were  or 
would  have  hereby  been,  and  that  this  act,  and  such  clause  or  clauses  herein  as 
relate  to  the  matters  aforesaid,  may  be  given  in  evidence  to  a  jury  upon  a  trial  of 
any  claim,  matter  or  right  to  any  lands  and  tenements  in  quesdon  between 
party  and  party,  and  that  the  chief  justice  and  judges  upon  all  such  trials  shall 
aUow  the  same  to  be  given  in  evidence,  so  far  as  concerns  the  said  matter  in  dif- 
ference. 

And  to  prevent  any  disputes  how  claims  are  to  be  made  to  lands,  and 
what  claims  shall  be  allowed  to  be  good  and  effectual  in  this  Province,  and 
that  the  possessors  of  lands  may  know  how  and  in  what  manner  other 
persons,  *  having  or  laying  claim  to  any  lands  or  tenements  in  their  pos-  [^cij 
session,  must  claim  the  same,  aiAi  also  that  persons  having  right  or  title  to 
lands  or  tenements  possessed  by  others  may  the  better  know  how  to  claim  or 
demand  their  right  in  such  case. 

Sect.  4.  Be  it  enacted^  That  all  and  every  person  and  persons  whatsoever, 
making  claim  to  any  lands  or  tenements  in  this  Province,  in  order  to  make  such 
claim  effectual,  sludl  and  are  to  make  the  same  by  action  at  law,  duly  entered  in 
the  general  court  of  pleas  in  thb  Province,  and  that  the  chief  justice  and  judges 
of  the  said  court  do  allow  of  no  claim  to  any  lands  or  tenements,  for  or  by  any 
person,  or  persons,  in  any  suit  or  suits  that  may  be  brought,  sued  or  prose- 
cuted in  the  said  court,  other  than  what  is  or  has  been  made  by  action  or  suit  on 
record  as  aforesaid,  any  law,  custom,  usage,  or  practice  to  the  contrary  notwith- 
standing. 

Sbct.  5.    AU  actions  of  trespass  quare  clausum  fregit^  all  actions  of  trespass, 
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detinue,  actions  of  trover  and  replevin,  for  taking  away  goods  and  cattle,  all 
actions  upon  aoconnt  and  upon  the  case  (other  than  such  accounts  as  concern  the 
trade  of  merchandise  between  merchant  and  merchant,  their  factors  or  servants, 
all  actions  of  debt  grounded  upon  any  lending  or  contract  without  specialty,  all 
actions  of  debt  for  arrearages  of  rent),  and  all  actions  of  assault,-  menace,  and 
battery,  wounding  and  imprisonment,  or  any  of  them,  which  shall  be  sued  or 
brought  at  any  time  after  the  passing  of  this  act,  shall  be  commenced  and  sued 
within  the  time  and  limitation  hereinafter  expressed,  and  not  afterwards,  that  is 
to  say,  the  said  actions  upon  the  case  (other  than  fot  slander),  and  the  said 
actions  for  account,  and  the  said  actions  for  trespass,  debt,  detinue,  and  replevin 
for  goods  and  cattle,  and  the  said  actions  of  trespass  quare  dausum  Jregil, 
within  three  years  next  after  the  passing  of  this  act,  tor  within  four  years  next 
after  the  cause  of  such  actions  or  suits,  and  not  after ;  and  the  said  actions  of 
trespass,  assault,  battery,  wounding,  imprisonment,  or  any  of  them,  within  one 
year  after  the  passing  of  this  act,  or  within  two  years  next  after  the  cause  of 
such  action  or  suit,  and  not  after ;  and  the  said  actions  upon  the  case  for  words, 
within  six  months  after  the  passing  of  tins  act,  or  within  six  months  next  after 
the  words  spoken,  and  not  after. 

Sect.  6.  If  in  any  of  the  said  actions  or  suits,  judgment  shall  be  given  for 
the  plaintiff,  and  the  same  be  reversed  by  error,  or  a  verdict  pass  for  the  plain- 
tiff, and  upon  matter  alleged  in  arrest  of  judgment,  the  judgment  be  given 
against  the  plaintiff,  that  he  take  nothing  by  his  plaint,  writ,  or  bill,  or  if  any  the 
said  actions  shall  be  brought  by  original,  and  the  defendants  therein  be  outlawed, 
and  shall  after  reverse  the  outlawry,  that  in  all  such  cases  the  party  plaintiff,  his 
heirs,  executors  or  administrators,  as  the  case  shall  require,  may  commence  a 
new  action  or  suit  firom  time  to  time,  within  a  year  after  such  judgment  re- 
versed, or  such  judgment  given  against  the  plaintiff,  or  outlawry  reversed,  and 
not  after. 

Sect.  7.  In  all  actions  of  trespass,  qtjuire  clausum  fregit,  hereafter  to 
[*  cii]  *  be  Inrought,  wherein  the  defendant  or  defendants  shall  disclaim  in  his 
or  their  plea,  to  make  any  title  or  claim  to  the  land  in  which  the  trespass 
is  by  the  declaration  sc^posed  to  be  done,  and  the  trespass  be  by  negligence,  or 
involuntary,  the  defendant  or  defendants  shall  be  admitted  to  plead  a  disclaimer, 
and  that  the  trespass  was  by  negligence  or  involuntary,  and  a  tender  or  offer  of 
sufficient  amends  for  such  trespass  before  the  action  brought,  whereupon  or  upon 
some  of  them,  the  plaintiff  or  plaintiffs  shall  be  enforced  to  join  issue,  and  if  the 
said  issue  be  found  for  the  defendant  or  defendants,  or  the  plaintiff  or  plaintifis 
shall  be  nonsuited,  the  plaintiff  or  plaintiffs  shall  be  clearly  barred  from  the^sud 
actions,  and  all  other  suit  concerning  the  same. 

Sect.  8.  In  all  actions  upon  the  case  for  slanderous  words,  to  be  sued  or 
prosecuted  by  any  person  or  persons,  in  the  general  court  in  this  Frovince,  or  in 
any  other  court  having  power  to  hold  plea  of  the  same,  after  the  passing  of  this 
act,  if  the  jury  upon  the  trial  of  the  issue  in  such  action,  or  the  jury  that  shall 
inquire  of  the  damages,  do  find  or  assess  the  damage  under  forty  shillings,  then 
the  plainiiff  or  plaindffs  in  such  action  shall  have  and  recover  only  so  much  costs 
as  the  damages  so  given  or  assessed  amount  unto,  without  any  further  increase  of 
the  same,  any  law,  statute,  custom,  or  usage  to  the  contrary  in  any  wise  not- 
withstanding. 
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Sbct.  9.  [Allowing  furiher  time  to  bring  actions  after  the  remoyal  of  plain- 
tiff's disability  —  transcribed  into  the  Act  of  1816,  with  a  slight  alteration.  See 
Sec.  12.] 

Sect.  10.  In  all  and  every  case,  where  any  penalty,  fine,  or  forfeiture  what- 
soever haih  been,  or  shall  hereafter  be  inflicted  or  imposed  by  any  act  or  acts  of 
the  general  assembly  of  this  Province  already  passed,  or  hereafter  to  be  passed, 
and  the  time  of  suing  or  prosecuting  the  offender  or  offenders,  against  such  §cts 
not  thereby  provided,  no  infonnation,  action,  suit  or  prosecution  shall  be  had, 
brought,  issued,  or  commenced  against  the  offender  or  offenders,  against  any 
such  act  or  acts,  for  or  in  respect  of  any  such  penalty,  fine,  or  forfeiture,  unless 
the  same  be  done  within  six  monUis  aft»r  the  passing  of  this  act,  if  the  offence 
hath  been  abea()y  conunitted,  and  within  the  like  space  of  time  aft»r  the  offence 
committed,  for  the  future ;  and  all  and  evexy  offender  and  offenders  against  any 
such  act  or  acts,  shall  not  from  thenceforth  be  subject  or  liable  to  any  penalty, 
fine  or  forfeiture  which  may  thereby  be  inflicted  or  imposed,  any  law,  usage,  or 
custom  to  the  contrary  in  any  wise  notwithstanding. 


Limitation  after  the  Removal  of  Disahilities. 

If  any  person  or  persons,  that  is  or  shall  be  entitled  to  any  such  action  of  trespass, 
detinue,  action  of  trover,  replevin,  actions  of  account,  actions  of  debt,  action  of 
trespass  for  assault,  menace,  battery,  wounding,  or  imprisonment,  actions  on  the 
case  fi)r  words,  be,  or  shall  be  at  the  time  of  any  such  cause  of  action, 
given  or  accrued,  fallen,  or  come  within  the  age  of  twenty-one*  years,  [^ciii] 
feme  covert,  non  compos  mentis,  imprisoned,  or  where  the  defendant  shall 
remove  out  of  the  jurisdictional  limits  of  this  State^  that  then  such  person  or 
persons  ihall  be  at  liberty  to  bring  the  same  actions,  so  as  they  take  the  same 
within  such  times  as  before  is  limited,  after  their  coming  to  or  being  of  full  age, 
discovert,  of  sane  memory,  at  large,  or  the  return  of  the  defendant  into  the 
same,  as  by  other  persons  having  no  such  impediment  should  be  done.  Provided^ 
neverthelessj  that  all  notes,  and  instruments  of  writing,  not  under  seal,  bearing 
date  aftier  the  passing  of  this  act,  shall  be  of  the  same  dignity  with  specialties, 
and  subject  to  the  same  limitations*  heretofore  in  force  in  the  case  of  specialties, 
any  thing  in  the  5th  and  9th  sections  of  the  said  act  to  the  contrary  notwith- 
8tanding« 

,       Seale^f  Instruments,  Notes,  and  Open  Accounts, 

Be  it  enacted,  (fc.  That  from  and  after  the  passing  of  this  act,  all  actions, 
founded  on  bonds  or  instruments  under  seal,  shall  be  commenced  and  sued  within 
twenty  years  after  the  said  bond  or  other  instrument  shall  become  due,  and  not 
after;  and  that  aU  actions  fimnded  upon  notes,  and  other  acknowledgments, 
under  the  hand  of  the  party,  shall  be  commenced  within  six  years  fix>m  the  time 
such  note  or  acknowledgment  shall  become  due,  and  not  after;  and  that  all 
actions  founded  upon  open  account  shall  be  commenced  within  four  years  firom 
the  time  such  account  accrued,  and  not  after. 
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Construction  in  favor  of  Idiots,  Lunatics,  and  Infants, 

By  the  act  of  181 7,  the  above  statute,  when  it  has  commenced  running,  shall 
not  so  operate  as  to  defeat  the  interest  acquired  by  idiots,  lunatics,  or  in&nts, 
after  its  commencement,  "  but  the  operation  of  the  said  statute  shall  cease  until 
the  disability  or  disabilities  of  such  persops  are  removed,  or  fixun  the  arrival  of 
such  in&nt  to  twenty-one  yearSi'' 


ALABAMA. 

« 

Actions  Real  and  Personal  and  Right  of  Entry,    (Digest  of  Laws  of  Alabama^ 

1843.) 

The  limitation  of  the  above  actions  in  Alabama,  begins  with  the  78th  section 
of  the  Act  regulating  Judicial  Proceedings,  as  follows. 

Sect,  78.  All  actions  of  trespass  quare  clausum  fregit,  all  actions  of  trespass, 
detinue,  trover,  and  replevin,  for  taking  away  of  goods  and  chattels ;  all  actions 
of  debt  founded  upon  any  lending,  or  contract,  without  specialty,  or  for  arrear- 
ages of  rent  due  on  a  parole  demise,  and  all  actions  of  account,  and  upon 
[*civ]  the  case,  except  actions  for  slander,  and  except  also  *8uch  actions  as 
concern  the  trade  of  merchandise,  between  merchant  and  merchant, 
their  factors  or  agents,  shall  be  commenced  within  six  years  next  after  the  cause 
of  such  action  shall  have  accrued,  and  not  after. 

Sect.  79.  All  actions  of  trespass  for  assault,  menace,  battery,  wounding,  and 
imprisonment,  or  any  of  them,  shall  be  commenced  and  sued  within  two  yean 
next  after  the  cause  of  such  actioa  shall  have  accrued,  and  not  after. 

Sect.  80.  Every  action  upon  the  case,  for  words,  shall  be  commenced  and 
sued  within  one  year  next  after  the  words  spoken,*  and  not  after :  Provided, 
always,  That  if  any  person  or  persons,  who  is,  are,  or  shall  be  entitled  to  any  of 
the  actions  hereinbefore  specified,  is,  are,  or  shall  be,  at  the  time  of  any  suck 
cause  of  action  accruing,  within  the  age  of  twenty-one  years,  feme  covert,  or  in* 
sane,  then  such  person  or  persons  may  institute  such  actions,  so  that  the  same  be 
instituted  within  such  time  as  is  before  limited,  after  his,  her,  or  their  coming  to 
or  being  of  full  age,  discovert,  or  of  sane  memory. 

Sect.  81.  Every  action  of  debt,  or  covenant,  for  rent  or  arrearages  of  rent, 
founded  upon  lease  under  seal ;  and  every  action  of  debt  upon  any  single  or 
penal  bill  for  the  payment  of  money  only ;  or  upon  any  obligation,  with  condi- 
tion for' the  payment  of  money  only;  or  upon  any  award,  under  the  hands  and 
seals  of  arbitrators,  for  the  payment  of  money  only,  shall  be  commenced  and  wed 
within  sixteen  years  after  the  cause  of  such  action  shall  have  accrued,  and  not 
after ;  but  if  any  paymeilt  shall  have  been  made  on  any  such  lease,  specialty,  or 
award,  within  or  after  the  said  period  of  sixteen  years,  then  an  action  instituted 
on  such  lease,  specialty,  or  award,  within  sixteen  years  after  such  payment,  shall 
be  good  and  effectual  in  law,  and  not  after :  Provided,  always.  That  the  time, 
during  which  the  person  who  is  or  shall  be  entitled  to  any  of  the  actions  specified 
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in  this  secdon,  shall  have  been  wiihin  the  age  of  twenty-one  years,  feme  covert, 
or  insane,  shall  not  be  taken. or  computed  as  part  of  the  said  limited  period  of 
sixteen  years. 

Sect.  82.  Judgment  in  any  conrt  of  record  in  this  State,  may  be  revived  by 
scire  facias^  or  an  action  of  debt  may  be  biougfat  thereon,  -within  twenty  years 
next  after  the  date  or  such  judgment,  and  not  after:  Provided,  That  the  time 
'  during  which  the  person,  who  is  or  shall  be  entitled  to  the  benefit  of  such  judg- 
ment, shall  have  been  under  the  age  of  twenty-one  years,  feme  covert,  or  insane, 
shall'  not  be  taken  or  computed  as  part  of  the  said  limited  period  of  twenty 
years. 

Sbct.  8S.  No  person,  who  now  hath,  or  hereafter  may  have,  any  right  or 
title  of  entry  unto  any  lands,  tenements,  or  hereditaments,  shall  make  an  entry 
therein,  but  within  twenty  years  next  after  such  right  or  title  shall  have  accrued, 
and  such  person  shall  be  barred  from  any  entry  afterward :  Provided,  always^ 
That  the  time  during  which  the  person,  who  hath  or  shall  have  such  right 
or  title  of  entiy,  shall  have  been  under  the  age  of  *  twenty-one  years,  [*cv] 
feme  covert,  or  insane,  shall  not  be  taken  or  computed  as  part  of  the 
same  limited  period  of  twenty  years. 

Sect.  84.  If  any  person  or  persons,  agsunst  whom  there  is  or  shall  be  any 
cause  of  action,  as  is  specified  in  the  preceding  sections  of  this  act,  is,  or  are,  or 
shall  be,  out  of  this  State  at  the  time  of  the  cause  of  such  action  accruing,  or  at 
any  time  during  which  a  suit  might  be  sustained  on  such  cause  of  action,  then 
the  person  or  persons,  who  is  or  shall  be  entitied  to  such  action,  shall  be  at  liberty 
to  bring  the  same  against  such  person  or  persons,  aft;er  his,  her,  or  their  return 
into  this  State ;  and  the  time  of  such  person's  absence  shall  not  be  accounted  or 
taken  as  a  part  of  the  time  limited  by  this  act. 

Sect.  85.  Every  real,  possessory,  ancestral,  mixed,  or  other  action,  for  any 
lands,  tenements,  or  hereditaments,  shall  be  brought  and  instituted  within  thirty 
years  next  after  the  right  or  tide  thereto  or  cause  of  ^ch  action  accrued,  and  not 
after :  Provided,  always,  That  the  time,  chiring  which  the  person,  who  hath,  or 
shall  have  such  right  or  tide,  or  cause  of  action,  shall  have  Ij^pen  nn^^r  the  age 
of  twenty-one  years,  feme  covert,  or  insane,  shall  not  be  taken  or  computed  part 
of  the  said  limited  period :  Provided  also,  That  nothing,  in  this  act  contained, 
shall  be  so  construed,  as  in  any  wise  to  afiect  or  interfere  with  the  primary  dis- 
posal of  the  vacant  lands  of  the  United  States  within  this  State. 

Sect.  86.  If  in  any  of  the  said«ctiona»  specified  in  any  of  the  preceding  sec- 
tions of  this  act,  judgment  be  given  for  the  plaintiff,  and  the  same  be  reversed  by 
writ  of  errbr ;  or  if  a  verdict  pass  for  the  plaintiff,  and  upon  matter  alleged  in 
■igrrest  of  judgment,  the  judgment  be  given  against  the  plaintiff,  then  the  said 
plaintiff,  his  or  her  heirs,  executors,  or  adminbtrators,  as  the  case  shall  require^ 
may  comilience  a  new  action  within  ^ne  year  after  such  judgment  reversed  or 
given  against  the  plaintiff,  and  not  aft»r. 

Sect.  87.  No  person  or  persons,  body  politic  or  corporate,  who  now  have,  or 
shall,  or  may  hereafter  have  any  estate,  right,  tide,  claim,  or  demand,  by  virtue 
of  any  tide,  which  has  not  been  confirmed  by  either  of  the  Boards  of  Clommis- 
sioners  of  the  United  States,  appointed  for  settling  and  adjusting  land  claims  in 
the  Mississippi  territory,  and  not  recognized  or  confirmed  by  any  act  of  congress, 


XCIY  APPSNPIX^ 

in  or  to  any  lands,  tenements,  or  hereditaments  in  this  State,  shall  after  the  ex- 
piration of  three  years  from  and  after  the  passage  of  this  act,  have,  prosecute,  or 
maintain  any  action  or  suit  at  law  ibr  the  recovery  thereof,  in  any  court  in  this 
State :  Provided,  That  this  act  shall  not  extend  to  claims  in  that  part  of  this 
State  formerly  a  part  of  West  Florida,  which  have  been  registered  and  not  a^ed 
on  by  congress :  Provided,  alio,  That  if  any  person  or  persons,  who  is,  are,  or 
shall  be  entitled  to  sue  or  prosecute  such  suit  or  action,  or  who  hath,  have,  or  . 
shall  have  such  right  or  title,  shall  be  within  the  age  of  twenty-one  yean,  feme 
covert,  or  insane,  within  the  time  limited  by  this  act,  then  such  person  or  pensoasy  , 

his,  her,  or  their  heirs  or  assigns,  shall  and  may,  at  any  time  within 
[*CTi]  *  three  years  next  after  his,  her,  or  their  coming  to  full  age,  of  sound 
mind,  or  discovert,  bring,  sue,  and  prosecute  such  suit  or  action,  and  at 
no  time  thereafter. 

Sect.  88.  No  action  shall  be  brought  to  recover  any  money  due  by  opea 
account,  after  the  expiration  of  three  years  from  the  accruing  of  the  cause  of 
action :  Provided,  That  nothing  in  this  act  shall  apply  to  the  trade  of  merchan* 
disc  between  merchant  and  merchant,  their  &ctors  or  agents. 

Sect.  89.  If  any  person  or  persons  that  is  or  ^lall  be  entitled  to  any  of  the 
personal  actions  enumerated  and  mentioned  in  this  act,  and  in  the  act  for  the 
limitation  of  actions,  and  for  avoiding  vexatious  lawsuits,  be,  or  shaU  be,  at  the 
time  of  any  such  cause  of  action,  given  or  accrued,  fallen  or  come,  within  the  age 
of  twenty-one  years,  feme  covert,  or  non  compos  mentis, — then  such  person  or 
persons  shall  be  at  liberty  to  bring  the  same  actions,  so  as  they  take  the  same 
within  such  times  as  are  before  limited,  after  their  coming  to  or  being  of  full  agOf 
discovert,  or  of  sane  memory,  as  other  persons  having  no  such  impediment,  should 
have  done. 

Sect.  90.  Ko  action,  suit,  or  motion,  shall  be  maintained  against  the  security 
or  securities  of  any  sheriff,  constable,  or  other  public  officer  of  this  State,  for  any 
misfeasance,  malfeasance,  or  other  cause  whatsoever,  hereafter  committed,  unless 
the  same  be  commenced  or  prosecuted  within  six  years  next  after  the  commis* 
sion  of  th^  act  complained  of;  or  if  the  claim  be  in  favor  of  an  infant  or  per- 
son non  compos  mentis,  or  other  person  disabled  by  law  from  bringing  suit,  then 
within  three  years  after  such  disability  to  sue  shall  cease  to  exist:  Provided^ 
That  this  limitation  shall  not  be  extended  or  applied  to  any  action,  suit,  or  mo- 
tion, which  may  be  maintained  by  law,  against  such  officer,  his  executors,  admini»* 
trators  or  heirs :  And  provided,  JurOier,  That  nothing  in  this  act  shall  be  so  con- 
rtrued  as  to  have  a  retrospectiye  operation  upon  suits  now  pending. 

Sect.  91.  For  any  misfeasance,  malfeasance,  or  other  cause  of  action,  hereto- 
fore committed  by  any  sheriff,  constable,  or  other  officer,  no  suit,  action,  or  mo-^ 
tion  shall  .be  maintained  against  the  security  or  securities  of  any  such  sheriff, 
constable,  or  other  officer,  unless  the  same  be  commenced  and  prosecAd  within 
three  years  after  the  passage  of  this  act ;  subject  always  to  the  proviso  in  the  first 
section  pf  this  act. 

Sect.  92.  Where  any  lands  have  been  sold,  or  may  hereafter  be  sold,  under 
the  decree  of  the  court  of  chancery,  to  satisfy  any  mortgage,  deed  of^  trust,  or 
other  incumbrance,  all  rights  or  equities  of  redemption  in  any  person  not  a  party 
to  the  decree  of  sale,  who  shall  claim  under  the  mortgagor  or  grantor  in  the  deed 
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of  trust  or  incumbrance,  ahall  be  forever  barred  and  precluded,  unless  the  suit 
fin*  a  redemption  be  commenced  within  Byb  years  from  the  execution  of  such  de- 
cree of  sale :  Provided,  That  no  suit  shall  be  barred  by  the  operation  of  this  act, 
TTithin  five  years  from  its  passage. 

♦Sect.  98.    All  actions  for  recovery  of  lands,  tenements,  or  hered-  [*cvii] 
itamenCs  in  this  State,  fihall  be  brought  within  ten  years  after  the  accrual 
of  the  cause  of  action  and  not  after :  Provided,  That  five  years  be  allowed  under 
both  sections  of  this  act,  for  infants,  femes  covert,  insane  persons,  and  lunatics, 
after  the  termination  of  their  disabilities  to  bring  suits. 
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Real  and  Mixed  AcHam.    (Statutes  of  Mississippi,  How.  ^  HutcL    CL  43.) 

Section  88.  From  and  after  the  passing  of  this  act,  every  real,  possessory, 
ancestral,  mised  or  other  action,  for  any  lands,  tenements  or  hereditaments,  shsJl 
be  brought  and  instituted  within  twenty  years  next  after  the  right  or  title  thereto, 
ol|^use  of  such  action  accrued,  and  not  after :  Provided,  That  the  time  during 
which  the  person  who  hath,  or  shall  have  such  right  or  title,  or  cause  of  action, 
shall  have  been  under  the  age  of  twcQty-one  years,  feme  covert,  or  insane,  shall 
not  be  taken  or  computed  as  part  of  the  said  limited  period :  Provided,  also, 
That  nothing  in  this  act.  shall  be  so  construed,  as  in  any  wise  to  affect  or 
interfere  with  the  primary  disposal  of  the  lands  of  the  United  States  within  this 
State. 

Sect.  89.  No  person  who  now  hath,  or  hereafter  may  have,  any  right  or 
title  of  entry  into  any  lands,  tenements  or  hereditaments,  shall  make  any  entry 
therein,  but  within  twenty  years  next  after  such  right  or  title  shall  have  accrued, 
and  such  person  shall  be  barred  from  any  entry  afterwards :  Provided,  always^ 
That  the  time  during  which  the  person  who  hath  or  shall  have  such  right  or  title 
of  entry,  shall  have  been  under  the  age  of  twenty-one  years,  feme  covert,  or 
insane,  shall  not  be  taken  or  computed  as  part  of  the  said  limited  period  of 
twenty  years. 

Sect.  90.  Fifty  years  actual  possession  of  any  lands,  tenements,  or  other 
real  estate,  uninterruptedly  continued  by  occupancy,  descent,  conveyance,  or 
otherwise,  in  whatever  way  or  manner  such  possession  might  have  commenced 
or  have  been  continued,  shall  vest  a  full  and  complete  right  and  tide  in  every 
actual  possessor  or  occupier  of  such  lands,  tenements  or  other  real  estate,  and 
shall  be  a  good  and  sufficient  bar  to  all  claims  that  may  be  made,  or  actions 
commenced  by  any  person  or  persons  whatever,  for  the  recovery  of  any  such 
lands,  tenements  or  other  real  estate. 

Sect.  91.    All  actions  of  trespass  quare  clausvm  fregit,  all  actions  of  tres- 
pass, detinue,  trover,  and  replevin,  for  taking  away  goods  and  chattels, 
♦all  actions  of  debt  founded  upon  any  lending  or  contract,  without  ['cviii] 
specialty,  or  for  arrcfrages  of  rent  due  on  a  parol  demise,  and  all 
actions  of  account  and  upon  the  case,  except  actions  for  slander,  and  except  also 
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Bacb  actioDfl  as  concern  tbe  trade  or  merchandise  between  merchant  and  mer- 
chant, their  factors,  agents,  and  servants,  shall  be  commenced  and  sued  within 
six  years  next  after  the  cause  of  such  actions  i^all  have  accrued,  and  not  after. 
(See  106,  108,  109,  110,  111.) 

Sect.  92.  All  actions  of  trespass,  for  assault,  menace,  battery,  wounding, 
and  imprisonment,  or  any  of  them,  shall  be  commenced  and  sued  within  two 
years  next  after  the  cause  of  such  actions  shall  have  accrued,  and  not  aftier. 

Sect.  9S.  Every  action  upon  the  case  for  words,  shall  be  commenced  and 
sued  within  one  year  next  aftier  the  words  spoken,  and  not  aft»r.  ' 

Sect.  94.  If  any  person  or  persons,  who  is,  or  are,  or  shall  be  entitled  to 
any  of  the  actions  specified  in  the  three  preceding  sections  of  this  act,  is,  are,  or 
shall  be,  at  the  time  of  any  such  cause  of  action  accruing  within  the  age  of 
twenty-one  years,  feme  covert,  or  insane,  then  such  person  or  persons  shall  be  at 
liberty  to  bring  such  action,  so  as  he,  she,  or  they  institute  or  take  the  same 
within  such  time  as  is  before  limited,  after  his,  her,  or  their  coming  to  or  being  of 
ftill  age,  discovert,  or  of  sane  memory,  as  by  other  person  or  persons,  having  no 
such  impediment,  might  be  done. 

Sect.  95.  Every  action  of  debt,  or  covenant  for  rent  or  arrearages  of  rent, 
founded  upon  any  lease  under  seal,  and  every  action  of  debt,  upon  any  single  or 
penal  bill,  for  the  payment  of  money  only,  or  upon  any  obligation  with  condi||Mi 
for  the  payment  of  money  only,  or  upon  any  award,  under  the  hands  and  SKb 
of  arbitrators,  for  the  payment  of  money  only,  shall  be  commenced  and  sued 
within  sixteen  years  next  aftier  the  cause  of  such  action  shall  have  accrued,  and 
not  after ;  but  if  any  payment  shall  have  been  made  on  any  such  lease,  specialty, 
or  award,  within  or  after  the  said  period  of  sixteen  years,  then  an  action  insti- 
tuted on  such  lease,  specialty,  or  award,  within  sixteen  years  after  such  payment, 
shall  be  good  and  effectual  in  law,  and  not  after :  Provided,  always,  That  the 
time  during  which  the  person  who  is,  or  shall  be  entitled  to  any  of  the  actions 
specified  in  this  section,  shall  have  been  within  the  age  of  twenty-one  years, 
feme  covert,  or  insane,  shall  not  be  taken  or  computed  as  part  of  the  said  limited 
period  of  sixteen  years. 

Sect.  96.  Judgments  in  any  court  of  record  in  this  State,  may  be  revived  by 
scire  facias,  or  an  action  of  debt  may  be  brought  thereon,  within  twenty  years 
next  after  the  date  of  such  judgment,  and  not  after:  Provided,  That  the 
tame  during  which  the  person  who  is,  or  shall  be  entitled  to  the  benefit  of  such 
judgment  shall  have  been  under  the  age  of  twenty-one  years,  feme  covert,  or 
insane,  shall  not  be  taken  or  computed  as  part  of  the  said  limited  period  of 
twenty  years. 

Sect.  97.  And  Whereas,. it  is  reasonable  that  persons  entering  into 
[*cix]  *  bonds  or  recognizances,  as  sureties  for  any  public  ofiicers,  should  be 
exonerated  from  their  responsibility  within  a  reasonable  term  after  such 
officers  respectively  shall  die,  resign,  or  be  removed  finom  office ;  therefore,  Be 
it  further  enacted.  That  it  shall  not  be  lawful  for  any  person  or  persons,  whom- 
soever, to  commence  and  maintain  any  suit  or  suits  on  any  bonds  or  recognizances 
which  shall  hereafter  be  given  and  entered  into  by  any  person  or  persons,  as 
sureties  for  any  public  officer,  firom  and  after  the  expiration  of  the  term  of  five 
years,  to  be  computed  firom  the  time  at  which  the  cau^  of  action  shall  have 
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aocmed ;  and  if  any  such  suit  or  suits  shall  be  commenced,  contrary  to  the  intent 
and  meaning  of  this  act,  the  defendant  or  defendants,  respectively,  shall  and 
may  plead  the  general  issue,  and  give  this  act  and  the  special  'matter  in  evi- 
dence ;  and  if  the  plaintiff  or  plaintiffs  be  nonsuit,  or  if  a  verdict  or  judgment 
pass  agabst  him  or  them  respectively,  the  defendant  or  defendants  shall  respec- 
tively recover  double  costs. 

Sect.  98.  All  suits  or  actions,  fi>unded  upon  any  account  for  goods,  wares, 
or  merchandise,  sold  and  delivered,  or  for  any  articles  charged  in  any  store 
account,  shall  be  commenced  and  sued  within  two  years  next  after  the  cause  of 
such  suit  or  action,  or  the  delivery  of  such  goods,  wares,  and  merchandise,  and 
not  after ;  except,  that  in  the  case  of  the  death  of  the  creditors  or  debtors  before 
the  expiration  of  the  said  term  of  two  years,  the  further  time  of  one  year  from 
the  death  of  such  creditor  or  debtor,  shall  be  allowed  for  the  commencement  of 
any  such  suit,  or  action.  And  to  prevent  imposition  or  deception  herein,  the 
respective  times  or  daties  of  the  delivery  of  the  several  articles  charged  in  any 
such  account,  or  any  receipt  taken  for  the  delivery  of  them,  shall  be  particularly 
specified.  And  if  any  merchant  or  trader  shall  wilfiilly  post-date  any  aiiicle  or 
articles  in  such  account,  or  the  receipt  taken  for  the  delivexy  of  them,  he  shall 
forfeit  and  pay  tenfold  the  amount  of  the  article  or  articles  so  post-dated,  to  be 
recovered,  with  costs,  by  warrant,  where  the  penalty  does  not  exceed  the  juris- 
diction of  a  justice  of  the  peace,  and  by-  action  of  debt  or  information  in  any 
court  of  record  where  the  penalty  shall  exceed  the  jurisdiction  of  a  justice  of  the 
peace,  to  the  informer,  where  the  informer  prosecutes,  or  to  the  State  for  the  use 
of  the  literary  fund,  where  the  prosecution  shall  be  first  instituted  on  the  public 
behalf.  And  to  prevent  any  doubt  in  the  construction  hereof,  it  is  hereby  de- 
clared, that  the  before-mentioned  limitation  of  two  years,  shall  take  place  and  be 
computed  fipom  the  respective  dates  or  times  of  delivery  of  the  several  articles 
entered  or  charged  in  any  such  account ;  and  that  all  such  articles  as  shall  have 
been  of  more  than  two  years'  standing  when  the  suit  or  action  was  commenced, 
'shall  be  disallowed  and  rejected,  and  verdict  shall  be  given  or  judgment  rendered 
for  no  more  than  the  amount  of  such  articles  as  appear  to  have  been  actually 
charged  or  delivered  within  two  years  next  before  the  commencement  of  the  suit 
or  action  aforesud,  except  as  above  excepted. 

Sect.  99.  If  any  person  or  persons  against  whom  there  is  or  shall  be 
*any  cause  of  action,  as  is  specified  in  the  preceding  sections  of  this  act  [*cx] 
(except  for  the  recovery  of  lands,  tenements,  or  hereditaments),  is  or  are, 
or  shaHl  be  out  of  this  State  at  the  time  of  the  cause  of  such  action  accruing,  or 
any  time  during  which  a  suit  might  be  sustained  on  such  cause  of  action,  then 
the  person  or  persons  who  is  or  shall  be  elUitied  to  such  action,  sh^  be  at  liberty 
to  bring  the  same  against  such  person  or  persons,  after  his,  her,  or  their  return 
into  this  State ;  and  the  tinie  of  such  person's  absence  shall  not  be  accounted  or 
taken  as  a  part  of  the  time  limited  by  this  act 

Sect.  100.  No  action  of  debt  shall  be  brought  against  any  executor  or 
administrator,  or  other  person  having  charge  of  the  estate  of  a  testate  or  intes* 
tate,  upon  a  judgment  obtained  against  his  testator  or  intestate,  nor  shall  any 
scire  facias  be  issued  agiunst  any  executor  or  administrator,  or  other  person  hav- 
ing charge  of  the  estate  as  aforesaid,  to  revive  such  judgment  after  the  expira- 
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tion  of  six  yiBars  from  tlie  qualification  of  snch  executor  or  administrator,  or  of 
Buch  other  person  having  charge  of  the  estate  and  all  snch  judgments,  after  the 
expiration  of  six  years,  upon  whioh  no  proceedings  shall  have  been  had,  shall  be 
deemed  to  have  been  paid  and  discharged;  saving  to  all  persons -non  cof?ip<» 
mentis,  femes  covert,  or  infants,  who  may  have  been  entitled  to  the  benefit  of 
such  judgment,  three  years  after  their  several  disabilities  are  removed. 

Sect.  101.  If  in  any  of  the  said  actions  specified  in  any  of  the  preceding 
sections  of  this  act,  judgment  be  given  for  the  plaintiff,  and  the  same  be  reversed 
by  writ  of  error ;  or  if  a  verdict  pass  for  the  plaintiff,  and  upon  matter  alleged 
in  arrest  of  judgment,  the  judgment  be  given  against  the  plaintiff,  then  the  said 
plaintiff,  his  or  her  heirs,  executors,  or  administrators,  as  the  case  shall  require, 
may  conmience  a  new  action  within  one  year  after  such  judgment  reversed,  or 
given  against  the  plaintiff,  and  not  aft«r. 

Sect.  102.  No  bill  of  review  shall  be  granted  by  the  Supreme  Court,  or  any 
judge  thereof,  or  by  the  Superior  Court  of  Chanceiy,  to  any  decree  pronounced 
in  a  cause  which  shall  be  finally  decided,  unless  the  same  be  applied  for  within 
two  years  next  aft;er  such  final  decision,  saving  to  infants,  femes  ct>vert,  and  per- 
sons of  insane  mind,  a  right  to  obtain  such  bill  of  review,  within  two  years  after 
their  respective  disabilities  are  removed. 

Sect.  103.  No  writ  of  error  or  supersedeas  shall  be  granted  to  any  judg^ 
ment  of  a  court  of  law,  aft;er  the  expiration  of  two  years  from  the  time  when 
such  judgment  shall  have  been  made  final;  saving  to  all  persons  non  compos 
mentis,  infants,  and  femes  covert,  two  years  after  their  several  disabilities  are  re- 
moved. 

Sect.  104.  In  all  actions  of  assault  and  batteiy,  and  slander,  commenced 
and  prosecuted  in  any  court  of  law  in  this  State,  if  the  jury  find  for  the  plaintiff 
imder  the  sum  of  ten  dollars,  he  shall  not  recover  any  costs.  *  And  in  all 
[*  cxi]  actions  of  trespass  quare  clausum  firegU,  where  the  court  before  *  whom  the 
trial  shall  be,  shall  not  be  satisfied,  and  enter  upon  the  minutes,  that  the 
freehold,  title,  or  interest  of  the  land  mentioned  in  the  plaintiff's  declaration, 
was,  or  might  have  been  in  good  question,  or  that  the  trespass  was  wilful  or  mali- 
cious ;  and  in  all  other  actions  of  trespass,  where  the  court  before  whom  the  trial 
shall  be,  shall  not  be  satisfied,  ai^d  enter  upon  the  minutes,  that  the  trespass  was 
wilful  or  malicious ;  and  in  all  actions  upon  the  case,  actions  of  covenant,  and 
actions  of  debt  for  a  penalty  intended  to  secure  the  performance  of  a  covenant 
or  condition,  where  the  court  before  whom  the  trial  shall  be,  shall  not  be  satis- 
fied, and  enter  upon  the  minutes,  that  the  action  was  neither  frivolous  nor  vexa- 
tious, if  the  jury  find  under  ten  dollars,  the  plaintiff  shall  not  recover  more  costs 
than  the  sum  §o  found ;  and  if  more  costs  are  awarded,  the  judgment  shall  be 
void,  and  shall  be'  amended  upon  a  motion  at  any  time,  by  the  court  who 
awarded  the  same ;  and  the  party  injured  shall  be  redressed  as  to  such  costs  so 
wrongfully  awarded,  in  case  the  same  be  levied  upon  him.  And  where  several 
persons  shall  be  made  defendants  in  any  action  of  trespass,  assault,  &lse  impris- 
onment, or  ejectment,  and  upon  the  trial  thereof  any  one  or  more  of  them  shall 
be  acquitted  by  verdict,  every  defendant  so  acquitted,  shall  have  and  recover  his 
costs  of  suit,  in  like  manner,  as  if  a  verdict  had  been  given  against  the  plaintiff 
or  plaintiffs,  and  acquitted  all  the  defendants ;  unless  the  court,  before  whom 
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such  cause  shall  be  tried,  shall  be  satisfied  that  there  was  reasonable  cause  for 
making  such  person  or  persons  defendant  or  defendants  to  such  action,  and  shall 
order  it  otherwise. 

Sect.  105.  In  all  actions  of  trespass  quare  clausttm  fregit,  wherein  the  de- 
fendant or  defendants  shall  disclaim,  in  his  or  their  plea,  to  make  any  title  or 
claim  to  the  land  in  which  the  trespass  is  by  the  declaration  supposed  to  be  done, 
and  the  trespass  be  by  neg^gence,  or  involuntary,  the  defendant  or  defendants 
shall  be  admitted  to  plead  a  disclaimer,  and  that  the  trespass  was  by  negligence 
or  involuntary,  and  a  tender,  or  offer  of  sufficient  amends  for  such  trespass  before 
the  action  brought ;  whereupon,  or  upon  some  of  them,  the  plaintiff  or  plaintiffs 
shall  join  issue ;  and  if  the  said  issue  be  found  for  the  defendant  or  defendants, 
or  the  plaintiff  or  plaintiffs  shall  be  nonsuited,  the  plaintiff  or  plaintiffs  shall  be 
clearly  1yu:Ted  from  the  said  action  or  actions,  and  all  other  suits  concerning  the 
same. 

Sect.  106.  The  limitation  of  six  years,  mentioned  in  the  fourth  section  of 
the  act,  entitled  "  An  act  for  the  limitation  of  actions,  and  certain  proceedings 
in  civil  cases,  and  for  preventing  frivolous  and  vexatious  suits,"  passed  June  the 
seventh,  one  thousand  eight  hundred  and  twenty-one,  be,  and  the  same  is  hereby 
repealed ;  and  that  in  lieu  thereof,  all  actions  enumerated  in  the  said  fourth  sec- 
tion, except  actions  on  promissory  notes,  shall  be  prosecuted  in  three  years  next 
afler  the  cause  of  such  action  shall  have  accrued,  and  not  after. 

Sect.  107.    The  limitation  of  two  years,  mentioned  in  the  eleventh  sec- 
tion of  the  act,  mentioned  in  the  second  section  of  this  act,  is  hereby  *re-  [*cxii] 
pealed ;  and  that  in  lieu  thereof,  all  actions  founded  upon  any  account 
for  goods,  wares,  and  merchandise,  sold  and  delivered,  or  for  any  article  charged 
in  any  store  account,  shall  be  commenced  and  prosecuted  in  three  years,  and  not 
after. 

Sect.  108.  The  second  section  of  the  act,  to  which  this  is  an  amendment, 
be  and  the  same  is  hereby  repealed ;  and  the  fourth  section  of  the  act,  entitled 
"  An  act  for  the  limitation  of  actions,  and  certain  proceedings  in  civil  cases,  and 
for  preventing  frivolous  and  vexatious  suits,"  passed  June  seventh,  eighteen 
hundred  and  twenty-two,  be  and  the  same  is  hereby  revived. 

An  Act  explanatory  of  certain  Statutes  of  Limitation, 

Sect. ^09.  Whereas  doubts  have  arisen  as  to  the  true  intent  and  meaning 
of  the  second  section  of  the  eighty-fifth  chapter  of  the  acts  passed  in  the  year 
eighteen  hundred  and  twentynseven,  and  also  of  the  second  section  of  the  eighty- 
ninth  chapter  of  the  acts  passed  in  the  year  eighteen  hundred  and  twenty-eight, 
the  provisions  of  the  ssdd  act  of  eighteen  hundred  and  twenty-seven,  having 
been  erroneously  construed,  as  operating  a  repeal  of  the  statute  of  limitations  of 
eighteen  hundred  and  twenty-two,  in  the  several  actions  enumerated  in  the 
fourth  section  of  the  twenty-first  chapter  of  the  revised  code :  And  whereas  the 
period  of  ti^e  barring  the  said  several  actions  enumerated  in  the  said  fourth 
section  of  the  twenty-first  chapter  of  said  code,  was  alone  intended  to  be  altered 
by  the  said  act  of  eighteen  hundred  and  twenty-seven,  namely :  from  six  to 
three  years,  excepting  actions  on  promissory  note^  as  to  which  the  provisions  of 
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the  said  act. of  eighteen  hundred  and  twenty-two  remiuned  unchanged:  And 
whereas  the  said  act  of  eighteen  hundred  and  twenty-seven  was  repealed,  and 
the  ori^nal  provisions  of  the  said  fourth  section  of  the  twenty-first  chapter  of 
the  said  code,  revised  by  the  said  act  of  eighteen  hundred  and  twenty-eight: — 
Therefore, 

Sect.  110.  Be  it  enacted  hy  the  Senate  and  House  of  Representatives  of  the 
State  of  Mississippi^  in  General  Assembly  convened,  That  the  said  act  of  eighteen 
hundred  and  twenty-seven  shall  be  so  construed  as  not  to  repeal  the  act  of  linu- 
tations  of  eighteen  hundred  and  twenty-two,  in  the  several  actions  embraced  in 
the  fourth  section  of  the  twenty-first  chapter  of  the  revised  code,  but  only  as  an 
alteration  of  the  time  required  to  bar  said  actions,  and  that  the  said  act  of 
eighteen  hundred  and  twenty-seven  shall  not  be  so  CQustrued  as  to  revive  any 
cause  of  action  which  was  barred  under  the  said  fourth  section  of  th^twenty- 
first  chapter  of  the  said  code,  at  the  time  of  the  passage  of  the  said  act  of  eighteen 
hundred  and  twenty-seven. 

The  said  act  of  eighteen  hundred  and  twenty-eight,  repealing  the  said  second 
section  of  the  act  of  eighteen  hundred  and  twenty-«even,  and  reviving  the  said 
fourth  section  of  the  twenty-first  chapter  of  the  revised  code,  shall  not  be  so  con- 
strued as  to  revive  any  cause  of  action  barred  or  intended  to  be  barred 
[*cxiii]  under  either  of  the  said  acts  of  eighteen  hundred  and  *  twenty-two,  or 
eighteen  hundred  and  twenty-seven,  at  the  time  of  the  passage  of  the 
said  act  of  eighteen  hundred  and  twenty-eight. 

Sect.  111.  All  claims  which,  under  and  by  virtue  of  the  fourth  section  of 
the  act,  entitled,  "  An  act  for  the  limitation  of  actions,  and  certain  proceedings 
in  civil  cases,  and  for  preventing  frivolous  and  vexatious  suits,"  passed  June 
seventh,  eighteen  hundred  and  twenty-two,  were  barred  of  recovery  prior  to 
the  passage  of  an  act,  entitled,  "  An  act  to  amend  the  forty-fifth  section  of  the 
act  entitled  an  act  to  reduce  into  one  the  several  acts  concerning  the  establish- 
ment, jurisdiction,  and  powers  of  the  superior  courts  of  law,  and  for  other  pur- 
poses," passed  June  twenty-eighth,  eighteen  hundred  and  twenty-two,  and 
which  have  been  revived  by  the  second  section  of  the  last  recited  act,  passed 
eighteen  hundred  and  twenty-seven,  are  hereby,  forever  barred,  unless  suit  be 
instituted  for  the  recovery  thereof,  within  twenty  days  after  the  passage  of  this 
act 

The  ninth  section  of  the  said  act  of  eighteen  hundred  and  twenty-two,  shall 
be  extended  so  as  to  include  judgments  recovered  in  any  court  of  ]ftoord,  as 
well  without  as  within  this  State. 


LOUISIANA. 


Possession  and  Personal  Actions.    (Abstract  from  Civil  Code  of  Louisiana,  from 

4  Griffith's  Annual  Law  Register,  p,  686.)  ^ 

Thirty  years'  possession  prescribes  land,  though  possessed  without  any  titie,  or 
knavishly. 
If  possessed  fairly  and  honestly  and  hyjust  title,  fiaX  la,  one  by  virtue  of  which 
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property  may  be  transferred,  such  as  a  sale  or  donation^  though  no  real  right 
may  be  thereby  ^ven,  ten  years*  possession  Tfill  be  sufficient,  if  the  true  proprietor 
resides  in  the  State,  and  twenty  years  in  case  he  resides  abroad. 

Besides  the  thirty,  twenty,  and  ten  years'  prescription  with  respect  to  lands, 
there  is  anotheV  of  four  years,  which  runs  against  the  minor  after  coming  of  age, 
As  to  any  real  estate  alienated  by  the  tutor  in  cases  not  provided  by  law. 

For  the  prescription  arising  from  the  ten  or  twenty  years'  possession,  there 
must  be  good  faith  and  apparently  good  title ;  if  therefore  the  title  be  defective 
with  respect  to  farm,  there  can  be  no  basis  for  the  ten  or  twenty  years'  prescrip- 
tion. 

Also,  any  interruption,  either  natural  or  legal,  suspends  prescription. 

A  natural  interruption  4s  ssud  to  take  place,  when  the  possessor  is 
deprived  *  of  possession  of  the  thing  for  more  than  a  year,  either  by  [*  cxiv] 
the  ancient  proprietor  or  by  a  third  person. 

A  legal  interruption  takes  place,  when  the  possessor  has  been  cited  to  appear 
before  a  court  of  justice,  on  account  of  either  the  property  or  the  possession. 

It  ceases  likewise  to  run,  when  the  debtor  or  possessor  makes  acknowledgment 
of  the  right  of  the  person  whose  title  they  prescribed. 

Husbands  and  wives  cannot  prescribe  against  one  another. 

Minors  and  persons  under  interdiction,  cannot  be  prescribed  against 

Married  women  may  be  prescribed  against,  though  not  separated  of  property, 
for  all  belonging  to  them  and  administered  by  their  husbands,  saving  their  re- 
course against  their  husbands. 

But  prescription  does  not  take  place  during  marriage,  as  it  respects  property 
alienated  which  made  a  part  of  the  dowry,  nor  in  any  case  during  marriage 
when  the  action  of  the  wife  may  be  prejudicial  to  her  husband. 

Finally,  lands  not  acquiraUe  by  alienation,  cannot  be  obtained  by  prescrip- 
tion. 

The  only  saving  in  favor  of  foreigners  or  citizens  of  other  States  is,  the  requir* 
ing  twenty  years  instead  often,  as  heretofore  mentioned. 

To  this  is  to  be  added,  that  if  the  true  proprietor  of  the  land  resided  at  times 
in  the  State,  and  at  times  out  of  it,  two  years*  absence  must  be  computed  as 
one  year  of  actual  residence,  and  thus  added  to  the  time  of  residence  already 
elapsed. 

Any  act  which  amounted  to  an  express  or  tacit  renunciation,  would  bar  limi- 
tation.   As  yet,  there  are  no  decisions  worthy  of  note  upon  this  subject. 

When  the  civil  code  is  silent,  this  State  is  obliged  to  have  recourse  to  the  Span- 
ish law  concerning  limitations,  as  laid  down  in  xhB  Partidas  and  in  Febrero, 

Prescription  may  be  pleaded  in  any  stage  of  a  cause,  even  on  an  appeal. 

Creditors,  and  every  other  person  who  may  have  any  interest  in  acquiring  an 
estate  by  prescription,  have  a  right  to  plead  it,  even  in  case  the  person  claiming 
such  an  estate  should  renounce  the  said  right  of  prescription. 

All  personal  actions  may  be  prescribed  against  after  thirty  years ;  nor  can  it 
be  alleged  that  the  party  pleading  it  acted  knavishly. 

After  the  expiration  of  ten  years,  the  architect  or  undertaker  is  released  from 
aU  responsibility  with  respect  to  stone  or  brick  buildings,  andjf^ve  years  will  re- 
lease 1dm  with  respect  to  wooden  buildings  or  fismes  filled  up  with  brick. 

I* 
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Slaves  may  be  prescribed  for,  in  half  the  time  required  for  the  prescription 
of  immovable  estates,  and  in  the  same  manner  and  subject  to  the  same  excep- 
tions. 

If  a  man  has  a  public  and  notorious  possession  of  a  thing  for  three  years  in 
presence  of  the  owner,  he  being  a  resident  within  the  State,  he  is 
[*  cxv]  presumed  *  to  have  known  it,  and  the  property  is  vested  in  the  po^ 
sessor,  unless  stolen. 

And  if  the  thing  were  stolen,  yet  if  purchased  by  the  possessor  at  a  public 
market  or  fair,  or  at  auction,  or  from  a  person  dealing  in  similar  conmiodities,  tiie 
owner  can  only  re-obtain  possession,  by  paying  the  purchase-money. 

Claims  of  teachers  or  schoolmasters  for  lessons  ^ven  by  the  month,  are  pre- 
scribed against  after  a  year^  unless  a  settlement  has  taken  place,  a  note  given,  or 
an  action  be  pending  before  a  court  of  justice. 

So  likewise  with  keepers  of  taverns  and  boarding-houses,  for  boarding  and 
lodging. 

So  also  with  workmen  and  day  laborers  for  payment  of  their  day's  works,  and 
of  the  materials  by  .them  furnished. 

So  also  for  domestics,  who  let  their  services  by  the  year. 

The  arrears  on  life  annuities,  alimony,  rent  of  houses,  and  rural  estates,  the 
interest  of  money  lent,  and  every  thing  generally  which  is  to  be  paid  by  the 
year  or  at  shorter  periods,  may  be  prescribed  against  at  the  expiration  o^  five 
years. 

The  prescription  as  regards  all  these  persons  (beginning  with  schoolmasters), 
runs  against  minors  and  interdicted  persons,  reserving  to  them  all  such  reme- 
dies as  they  may  have  against  their  tutors  and  curators. 

The  only  savings  are,  the  tacit  or  -express  renunciation. 

There  are  no  savings  exclusively  in  favor  bf  citizens  of  othet  States  or 
foreigners. 


WESTERN  STATES. 

TENNESSEE. 


Real  Property^  1819,  Ch.  28.    (Compilation  of  the  Statutes  of  Tennessee^  1826.) 

Whereas  many  disputes  have  arisen  with  regard  to  the  proper  construction  of 
the  statutes  of  limitation,  and  the  time  seems  fast  approaching  when  the  titles  to 
land  will  become  so  perplexed,  that  no  man  will  know  from  whom  to  take  or 
buy  lands  for  remedy  whereof. 

Section  1.  In  all  cases  where  any  person  or  persons,  their  heirs  or  asagns, 
shall  at  the  passing  of  this  act,  or  at  any  time  afler  having  had  seven  years'  pos- 
session of  any  lands,  tenements,  or  hereditaments,  which  have  been 
[*  cxvij  granted  by  this  State  or  the  State  of  North  Carolina,  holding  or  *  claim- 
ing the  same  by  virtue  of  a  deed,  or  deeds  of  conveyance,  devise,  grant, 
or  other  assurance,  purporting  to  convey  an  estate  in  fee-simple,  and  no  claim 
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by  suit  in  law  or  equity,  effectually  prosecuted,  shall  bare  been  set  up  or  made 
to  the  said  lands,  tenements  and  hereditaments  within  the  aforesaid  time,  theh 
and  in  that  case  the  person  or  persons,  their  heirs  or  assigns  so  holding  posses- 
sion as  aforesaid,  shall  be  entitled  to  keep  and  hold  in  possession,  such  quantity 
of  land  as  shall  be  specified  and  described  in  his,  her,  or  their  deed  of  convey- 
ance, devise,  grant  or  other  assurance  as  aforesaid,  in  preference'to  and  agi^inst 
all  and  all  manner  of  person  or  persons  whatsoever ;  and  any  person  or  persons 
and  their  heirs,  who  shall  neglect,  or  who  shall  have  neglected  for  the  said  term 
of  seven  years,  to  avail  themselves  of  the  benefit  of  any  title,  legal  or  equitable, 
which  •he,  she  or  they  may  have  to  any  lands,  tenements,  or  heireditaments, 
within  this  State,  by  suit  of  law  or  equity,  efi*ectually  prosecuted  against  the 
person  or  persons  so  as  aforesaid  in  possession,  shall  be  forever  barred^  and  the 
person  or  persons,  their  heirs  or  assigns,  so  holding  or  keeping  possession  as 
aforesaid,  for  the  term  aforesaid,  shall  have  a  good  and  indefeasible  title  in  fee- 
simple  to  such  lands,  tenements,  or  hereditaments :  Provided,  That  if  any  per- 
son or  persons  that  have  been,  are,  or  shall  be  entitled  to  commence  and  prose- 
cute such  suit  in  law  or  equity,  shall  have  been,  be,  or  shall  be,  at  the  time  of 
said  right  or  title  first  descended,  accrued,  come  or  fallen  within  the  age  of 
twenty-one  years,  feme  covert,  non  compos  mentis,  imprisoned,  or  beyond  the 
limits  of  the  United  States  and  the  territories  thereof,  that  then  such  person  and 
persons,  his,  her  or  their  heir  or  heirs,  shall  or  may,  notwithstanding  the  seven 
years  be  expired,  bring  his  or  her  suit  or  action,  as  he,  she  or  they  might  have 
done,  before  this  act,  so  as  such  person  and  persons,  or  his,  her  or  their  heir  and 
heirs,  shall,  within  three  years  next  after  his,  her  and  their  full  age,  discover- 
ture,  coming  of  sound  mind,  enlargement  out  of  prison,  coming  into  the  Uqited 
States  or  the  territories  thereof,  or  death,  take  benefit  of  and  commence  such 
suit,  and  at  no  time  after  the  said  three  years.  Provided,  also,  That  in  the  con- 
struction of  this  saving,  no  cumulative  disability  shall  prevent  the  bar  aforesaid, 
but  shall  only  apply  to  that  or  those  disabilities  which  existed  when  the  right  to 
sue  first  accrued,  and  no  other :  and  Provided,  also,  That  such  suit  so  commenced 
to  save  the  bar,  shall  be  a  suit  prosecuted  with  effect  and  no  other. 

Sect.  2.  Ko  person  or  persons  or  their  heirs,  shall  have,  sue  or  miuntain  any 
action  or  suit,  either  in  law  or  equity,  for  any  lands,  tenemedts  or  heredita- 
ments, but  within  seven  years  next  after  his,  her  or  their  right  to  commence, 
have  or  maintain  such  suit  shall  have  come,  fallen  or  accrued,  and  that  all  suits, 
either  in  law  or  equity,  for  the  recovery  of  any  lands,  tenements  or  heredita- 
ments, shall  be  had  and  sued  within  seven  years  next  after  the  title  or  cause  of 
action,  or  suits  accrued  or  fallen,  and  at  90  time  after  the  said  seven 
years  shall  have  passed :  Provided,  That  if  any  person  *  or  persons  [*  cxvii] 
that  is  or  shall  be  entitled  to  commence  and  prosecute  such  suit  or  ac- 
tion in  law  or  equity  be,  or  shall  be,  at  the  time  of  said  right  or  title  first 
accrued,  come  or  fallen,  within  the  age  of  twenty-oner  years,  feme  covert,  non 
compos  mentis,  imprisoned  or  beyond  the  limits  of  the  United  States  and  the 
territories  thereof,  that  then  such  person  or  persons,  his,  her  and  their  heir  or 
heirs,  shall  and  may,  notwithstanding  the  said  seven  years  be  expired,  bring  his 
or  her  suit  or  action  as  he,  she  or  they  might  have  done  before  tffis  act,  so  as 
such  person  and  persons,  his,  her  and  their  heir  and  heirs,  shall,  within  three 
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years  next  after  his,  her  and  their  lull  age,  discoverture,  coming  of  sound  mind, 
enlargement  out  of  prison,  coming  into  the  United  States  or  the  territories 
thereof,  or  death,  take  benefit  of,  and  commence  such  suit,  and  at  no^time  afler 
the  said  thr^e  years :  Provided,  also.  That  in  the  constniction  of  this  saving,  no 
cumulative,  disability  shall  prevent  this  bar,  but  shall  only  apply  to  that  or  those 
disabilities  which  existed  at  the  time  when  the  right  to  sue  first  accrued,  and  no 
other :  and  Provided,  also,  That  such  suit,  so  commenced  to  prevent  the  bar, 
shall  be  a  suit  prosecuted  with  effect,  and  no  other. 

Sect.  3.  Provided  nevertheless,  That  if,  on  any  of  the  said  actions  or  suits, 
judgment  shall  be  given  fbr  the  plaintiff,  and  the  same  be  reversed  by  writ  of 
error,  or  verdict  pass  for  the  plaintiff,  and,  upon  matter  alleged  in  arrest  of 
judgment,  the  judgment  be  given  gainst  the  plaintiff,  that  he  take  nothing  by 
his  plaint,  writ,  bill,  or  suit ;  or  if  any  of  said  actions  shall  be  commenced  by 
original  writ,  and  the  defendant  cannot  be  legally  attached  or  served  with 
process,  in  all  such  cases,  the  party  plaintiff,  his  heirs,  executors,  or  administra- 
tors, as  the  case  shall  require,  may  commence  a  new  action  or  suit  from  time  to 
time,  within  a  year  after  such  judgment  reversed,  or  such  judgment  given 
against  the  plaintiff,  or  until  the  defendant  can  be  attached  or  served  with 
process,  so  as  to  compel  him,  her,  or  them  to  appear  and  answer :  and  Provided, 
also,  That  thb  act  shall  have  no  bearing  on  the  lands  reserved  for  the  use  of 
schools. 

Sect.  4.  All  lawB  and  parts  of  laws,  within  the  purview  and  meaning  of 
this  act,  shall  stand  repealed  from  and  after  the  passing  of  this  act 

Personal  Actions, 

Ch.  27  enacts :  Sect.  5.  That  all  actions  of  trespass,  detinue,  actions  sur 
trover,  and  replevin  for  taking  away  goods  and  chattels,  all  actions  of  accounts 
and  upon  the  case,  all  actions  of  debt  for  arrearages  of  rent,  and  all  actions  of 
assault,  menace,  battery,  wounding,  and  imprisonment,  or  any  of  them,  which 
shall  be  sued  of  brought  at  any  time  after  the  ratification  of  this  act,  shall  be 
commenced  or  brought  within  the  time  and  limitation  in  this  act  expressed,  and 
not  after:  tha't  is  to  say,  actions  of  account,  render,  actions  upon  the  case, 
actions  of  debt  for  arrearages  of  rent,  actions  of  detinue,  replevin, 
[*  cxviii]  and  trespass  quare  clausum  /regit,  within  three  years  *  next  after  the 
ratification  of  this  act,  or  within  three  years  next  after  the  cause  a£ 
'such  action  or  suit  and  not  aft;er,  except  such  accounts  as  concern  tiie  trade  of 
merchandise  between  merchant  and  merchant,  and  their  factors  or  servants; 
and  the  said  actions  of  trespass,  assault  and  battery,  wounding,  imprisonment,  or 
any  of  them,  within  one  year  next  after  the  ratification  of  this  act,  or  within 
one  year  aft;er  the  cause  of  such  action  or  suit,  and  not  aft;er,  and  the  said 
actions  upon  the  case  for  words,  within  six  months  after  the  ratification  of  this 
act,  or  within  six  months  after  the  words  spoken,  and  not  after. 

Sect.  6.  That  if,  on  any  of  the  said  actions  or  suits,  judgments  be  given  for 
the  plaintiff,  and  the  same  be  reversed  by  error,  or  a  verdict  pass  for  the  plain- 
tiff, and,  lipon  matter  alleged  in  'arrest  of  judgment,  the  judgment  be  given 
against  the  plaintiff,  that  he  take  nothing  by  his  plaint,  writ,  or  bill ;  or  if  any 
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of  the  said  actions  shall  be  brought  by  original  writ,  and  the  defendant  cannot 
be  attached,  or  legally  served  with  process,  that  in  all  such  cases  the  party 
plaintiff,  his  heirs,  executors,  or  administrators,  as  the  case  shall  require,  may 
commence  a  new  action  or  suit,  from  time  to  time,  within  a  year  after  such 
judgment  reversed,  or  such  judgment  given  against  the  plaintiff,  or  till  the 
defendant  can  be  attached  or  served  with  process,  so  as  to  compel  him  to  ap{>ear 
and  answer. 

Sect.  9.  If  any  person  or  persons  that  is  or  shall  be  entitled  to  any  such 
action  of  trespass,  detinue,  actions  sur  trover,  replevin,  actions  of  accounts,  and 
upon  the  case,  actions  of  debt  for  arrearages  of  rent,  actions  of  assault,  menace, 
battery,  wounding,  and  imprisonment,  actions  of  trespass  quare  clausum  fregU, 
actions  upon  the  case  for  slanderous  words,  be,  or  shall  be,  at  the  time  of  any 
such  cause  of  action  given  or  accrued,  fallen  or  come  within  the  age  of  twenty- 
one  years,  y«m«  covert,  non  compos  mentis,  imprisoned,  or  beyond  seas,  that  then 
such  person  or  persons  shall  be  at  liberty  to  bring  the  same  actions,  so  as  they 
bring  the  same  within  such  times  as  are  before  limited,  afler  their  coming  to  or 
being  of  full  age,  discovert,  of  sound  memory,  at  large,  or  returned  from 
beyond  seas,  as  other  persons  having  no  such  impediments  might  have  done. 

Beyond  Seas, 

By  act  of  1827,  the  words  ^^ beyond  seas'*  shall  be  deemed  and  taken  to 
mean,  beyond  the  limits  of  the  United  States,  in  all  statutes  of  limitation  then 
in  force. 

Book  Accounts, 
Actions  upon,  limited  to  five  years  afler  delivery  of  the  goods. 


*  KENTUCKY.  [*  Cxix] 

Real  Property,    (^Digest  of  Laws  of  Kentucky,  1834.) 

SscnoN  1.  Beit  ermcted  by  the  General  Assembly,  That  any  person  may 
maintain  a  writ  or  right  upon  the  possession  or  seizin  of  his  ancestors  or  prede- 
cessoxs,  within  fifty  years,  or  any  other  possessory  action  upon  the  possession  or 
seizin  of  his  or  her  ancestor  or  predecessor  within  forty  years  next  before  the 
test  of  the  writ ;  but  no  person  shall  maintain  a  real  action  upon  his  own  pos- 
session or  seizin,  but  within  thirty  years  next  before  the  test  of  the  writ 

Sect.  2.  All  writs  of  formedon  in  descender,  remainder  or  reversion  of  any 
lands,  tenements  or  hereditaments  whatsoever,  hereafter  to  be  brought  upon 
any  title  heretofore  accrued,  or  which  may  hereafter  fall  or  accrue,  shall 
be  sued  out  within  twenty  years  next  after  such  title  or  cause  of  action  ac- 
crued, and  not  afterwards;  and  that  no  person  or  persons  who  now  hath,  or 
have,  or  may  hereafter  have  any  right  or  title  of  entry  into  any  lands,  tene- 
ments or  hereditaments,  shall  make  any  entry*  but  within  twenty  years  next 
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after  such  right  or  title  accrued,  and  such  person  shall  be  barred  finom  any  entiy 
afterwards. 

Sect.  3.  Provided,  nevertheless,  That  if  any  person  or  persons  entitled  to 
such  writ  or  writs,  or  to  such  right  or  title  of  entry  as  aforesaid,  shall  be  or  were 
under  the  age  of  twenty-one  years, /erne  covert,  non  compos  mentis,  imprisoned, 
or  not  wit]|)in  this  commonwealth  at  the  time  such  right  or  title  accrued  or  com* 
ing  to  them ;  every  such  person  and  his  or  her  heirs,  shall  and  may,  notwitih* 
standing  the  said  twenty  years  are  or  shall  be  expired,  bring  and  maintain  his 
action  or  make  his  entries  [within  ten  years  next  afler  such  disabilities  removed, 
or  death  of  the  person  so  disabled,  and  not  afterwards.] 


Personal  Actions. 

Sect.  4.  All  actions  of  trespass  quare  clausumf regit ;  all  actions  of  trespass, 
detinue,  actions  sur  trover  and  replevin,  for  taking  away  of  goods  and  chattels ; 
all  actions  of  account,  and  upon  the  case,  other  than  such  accounts  as  concern 
the  trade  of  merchandise  between  merchant  and  merchant,  their  factors  or  ser- 
vants ;  all  actions  of  debt  grounded  upon  any  landing  or  contract  without  spe- 
cialty ;  all  actions  of  debt  for  arrearages  of  rent;  all  actions  of  assault,  menace, 
battery,  wounding  and  imprisonment,  or  any  of  them,  frhmi  shall  be  sued  or 
brought  at  any  time  hereafter,  shall  be  commenced  and  sued  within  the  time 
and  limitation  hereafter  expressed,  and  not  after :  that  is  to  say,  the  said  actions 
upon  the  case  other  than  for  slander;  and  the  said  actions  for  account;  and  the 
said  actions  for  trespass,  debt,  detinue  and  replevin  for  goods  and  chat- 
[*cxx]  tels;  and  the  said  action  of  *  trespass  quare  clausum  /regit,  within  five 
years  next  after  the  cause  of  such  action  or  suit,  and  not  after ;  and 
the  said  action  of  trespass,  assault  and  battery,  wounding  and  imprisonment,  or 
any  of  them,  within  three  years  next  after  the  cause  of  such  action  or  suits,  and 
not  after ;  and  the  said  action  upon  the  case  for  words,  within  one'  year  next 
after  the  words  spoken,  and  not  after.  • 

Sect.  5.  All  actions  or  suits  founded  upon  account  ibr  goods,  wares  and 
merchandise  sold  and  delivered,  or  for  any  article  charged  in  any  store  account, 
shall  be  commenced  and  sued  within  twelve  months  next  after  the  cause  of  such 
action  or  suit,  or  the  delivery  of  such  goods,  wares  and  merchandise,  and  not 
after,  except  that  in  case  of  the  death  of  the  creditots  or  debtors  befere  the 
expiration  of  the  said  term  of  twelve  months,  the  further  time  of  twelve  months 
from  the  death  of  such  creditor  or  debtor,  shall  be  allowed  for  the  commence- 
ment of  any  such  action  or  suit  And  to  prevent  imposition  or  deception  herein, 
the  respective  time  of  date  of  the  delivery  of  the  several  articles  charged  in 
any  such  account,  or  of  any  receipt  taken  for  the  delivery  of  them  shall  be  par- 
ticularly specified ;  and  if  any  merchant  or  trader  shall  wilfully  post-date  any 
article  or  articles  in  such  account,  or  the  receipt  taken  for  the  delivery  of  them, 
he  shall  foi*feit  and  pay  tenfold  the  amount  of  the  article  or  articles,  or  of  the 
receipt  taken  for  the*  delivery  of  them  so  post-dated,  to  be  recovered  with  costs 
before  any  justice  of  the  peace,  where  the  penalty  incurred  shall  be  under  five 
pounds,  or  amount  to  that  sum  only.  And  by  action  of  debt  or  information, 
where  the  penalty  shall  be  more  than  five  pounds,  to  the  informer,  where  the 
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injfonnd^  pitwecntes,  or  to  ibe  commoiiwealth,  where  the  prosecution  ahall  be 
first  instituted  on  the  public's  behalf:  and  to  present  any  donbts  in  the  oon- 
stmction  hereof,  It  is  herthy  declared^  That  the  before-metttioned  limitatioB  of 
twelve  months  shall  take  place,  and  be  compnted  from  the  respectiye  dates  or 
times  of  the  delivery  of  tiie  several  articles  entered  or  charged  in  any  such 
account;  and  that  all  such  articles  as  shall  have  been  more  than  twelve  months 
standing  wfien  the  action  or  suit  was  commenced,  shall  be  disallowed  and 
rejected,  and  verdict  shall  be  given  or  judgment  rendered  for  no  more  than 
the  amount  of  such  articles  as  appear  to  have  been  actually  chained  or  deliv- 
ered within  twelve  months  next  before  the  commencement  of  the  suit  as  afore- 
said. 

Sect.  6.  Provided^  nevertheless,  That  if  in  any  of  the  said  actions  or  suits, 
judgment  be  given  for  the  plaintiff,  and  the  same  be  reversed  afterwards  by  error, 
or  ti  verdict  passed  for  the  plaintiff,  and  upon  matter  lodged  in  arrest  of  judgment, 
the  judgment  be  given  against  the  plaintiff,  that  he  take  nothing  by  his  plaint, 
writ,  or  bill,  that  in  all  such  cases,  the  party,  plaintiff,  his  heirs,  executors,  or 
administrators,*a8  the  case  shall  require,  may  commence  a  new  action  or  suit 
from  time  to  time  within  one  year  after  such  judgment  reversed  or  such  judg« 
ment  given  against  the  plaintiff,  and  not  after. 

Sect,  7.  Provided,  always.  That  in  all  questions  which  may  arise 
in  *any  court  of  record,  upon  any  act  for  limitation  of  actions,  mak-  [*c^] 
ing  entries  into  lands,  or  limitation  of  evidence  in  the  computation  of 
time,  the  several  periods  between  the  twelfth  day  of  April,  one  thousand  seven 
hundred  and  seventy-four,  and  between  the  twelfth  day  of  April,  one  thousand 
seven  hundred  and  seventy<^ight ;  and  between  the  first  day  of  January,  one 
thousand  seven  hundred  and  eight7'K>ne,  and  the  first  day  .of  January,  one 
thousand  seven  hundred  and  eighty-two ;  and  between  the  fifth  day  of  May,  one 
thousand  seven  hundred  and  eighty-three,  and  the  twentieth  of  October  in  the 
same  year,  shall  not  be  accounted  any  part  thereof  so  as  to  bar  such  action, 
entry  or  evidence. 

Sect.  8.  Provided,  That  if  any  person  or  persons  that  is,  or  shall  be  enti- 
tled to  any  such  action  of  trespass,  detinue,  action  sur  trover,  replevin,  actions 
of  account,  actions  of  debt,  actions  of  treq>ass  for  assault,  menace,  battery, 
wounding,  or  imprisonment,  be,  or  shall  be  at  the  time  of  any  such  cause  of 
action  given  or*  accrued,  fallen  or  come,  within  the  age  of  twenty-one  yeaas, 
ferns  covert,  non  cov^^os  menHs,  imprisoned,  beyond  the  seas  or  out  of  the  coun- 
try, that  then  such  person  or  persons  shaU  be  at  liberty  to  bring  the  same 
actions,  so  as  they  take  the  same  within  such  times  as  are  before  limited,  after 
their  coming  to  or  being  of  full  age,  discovert,  of  sane  memory,  at  large,  and 
returned  finom  beyond  the  seas,  or  firom  without  this  country,  as  by  other  per- 
sons having  no  such  impediment  should  be  done. 

Sect.,  9.  Provided,  also.  That  if  any  person  or  persons,  defendant  or 
defendants  to  any  of  the  afi>resaid  actions,  shall  abscond  or  conceal  themselves, 
or  by  removal  out  of  the  country  or  the  county  where  he  or  they  do  or  shall 
reside,  when  such  cause  of  action  accrued,  or  by  any  other  indirect  ways  or 
means,  defeat  or  obstruct  any  person  or  persons  who  have  title  thereto,  from 
bringing  and  maintaining  all  or  any  of  the  aforesaid  actions  within  the  respec- 
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tive  times  limited  by  this  act,  that  then,  and  in  such  case,  such  defendant  or 
defendants  are  not  to  be  admitted  to  plead  this  act  in  bar  to  anj  of  the  afore- 
said actions ;  any  thing  in  this  law  in  any  wise  to  the  contrary  notwithstand- 
ing. 


OHIO. 

Actions  Reed  and  Personal.    (^Statutes  of  Ohio^  1841.) 

Section  1.  Be  it  enacted  by  the  General  Assembly  of  the  State  of  OMo^ 
That  all  actions  hereinafter  mentioned,  shall  be  commenced  within  the  seyeral 
times  hereinafter  limited,  after  the  cause  of  such  action  shall  have  accrued,  dbd 

not  aAer : 
[*  cxxii]      ♦  First :  Actions  of  ejectment,  or  any  other  action  for  the  recovery 
of  the  title,  or  possession  of  lands,  tenements  or  hereditaments,  within 
twenty-one  years ; 

Second :  Actions  for  forcible  entry  and  detainer,  or  forcible  detainer  only, 
within  two  years ; 

Third:  Actions  upon  the  case,  covenant,  and  debt,  founded  upon  a  specialty, 
or  any  agreement,  contract,  or  promise  in  writing,  within  fifteen  years ; 

Fourth :  Actions  upon  the  case  and  debt,  founded  upon  any  simple  contract 
not  in  writing,  and  actions  on  the  case  for  consequential  damages,  within  ax 
years; 

'  Fifth :  Actions  of  trespass  upon  property,  real  or  personal,  detinue,  trover, 
and  replevin,  within  four  years ; 

Sixth :  Actions  of  trespass  for  any  injury  done  to  the  person ;  actions  of  dan- 
der for  words  spoken,  or  for  a  libel ;  actions  for  malicious  prosecutions,  and  for 
false  imprisonments ;  actions  against  officers  for  malfeasance  or  nonfeasance  in 
office,  and  actions  of  debt  qui  tarn,  within  one  year. 

All  other  actions  not  herein  enumerated,  within  four  years  after  such  right  of 
action  shall  have  accrued ;  and  that  when  any  action  for  a  forfeiture  or  penalty 
shall  be  given,  and  limited  by  statute,  such  action  shall  be  conunenced  within 
the  time  so  limited.  • 

Sect.  2.  That  if  any  person,  entitied  to  have  or  maintain  any  action  of 
ejectment,  for  the  recovery  of  the  title  or  possession  of  any  lands,  tenements, 
or  hereditaments,  be  at  the  time  his  right  or  title  first  descended  or  accrued, 
within  the  age  of  twenty-one  years,  feme  covert,  insane  or  imprisoned,  every 
such  person  may,  after  the  expiration  of  twenty-one  years  from  the  time  his 
right  or  tide  first  descended  or  accrued,  bring  such  action  within  ten  years 
after  such  disability  removed,  and  at  no  time  thereafter.  And  if  a^y  person 
entitled  to  any  other  action,  limited  by  this  act,  shall,  at  the  time  such  cause  of 
action  accrued,  be  within  the  age  of  twenty-one  years,  feme  covert,  insane,  or 
imprisoned,  every  such  person  shall  be  at  liberty  to  bring  such  action, 
within  the  respective  times  limited  by  this  act,  after  such  dbability  shall  be 
removed. 
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Sect.  3.  That  in  all  cases  wKere  the  person  entitled  to  have  or  maintain 
any  action  of  ejectment  as  aforesaid,  shall  have  been  subject  to  the  disabilities 
aforesaid  y  but  which  shall  have  been  remaved  at  anj  time  not  exceeding  eleven 
years  prior  to  the  first  of  June,  eighteen  hundred  and  thirty,  every  such  person 
may  bring  such  action  within  ten  years  thereafter ;  but  if  such  disability  shall 
have  ceased  or  been  removed  more  than  eleven,  and  not  ^exceeding  twenty- 
one  years,  prior  to  said  first  of  June,  eighteen  hundred  and  thirty,  then  such 
person  so  disabled  as  aforesaid,  shall  have  the  liberty  of  bringing  such  action 
within  such  times  after  the  said  first  of  June,  eighteen  hundred  and  thirty,  as, 
being  added  to  the  excess  of  time  over  eleven  years  as  aforesaid,  will  be  equal 
to  ten  years,  and  no  more. 

*  Sect.  4.  .  That  in  all  actions  founded  on  contract,  either  express  [*  cxxiii] 
or  implied,  made  between  persons  resident  without  this  State  at  the 
time  such  contract  was  made,  and  which  are,  or  hereafter  may  be,  barred  by 
the  laws  of  the  State,  country,  or  territory  where  such  contract  was  made,  shall 
be  and  continue  barred,  when  brought  in  any  court  of  this  State. 

Sect.  5.  That  in  all  actions  founded  on  contract,  either  express  or  implied, 
when  any  part  of  the  principal  or  interest  shall  have  been  paid,  or  an  acknowl- 
edgment of  an  existing  liability,  debt,  or  claim,  or  any  promise  to  pay  the 
same,  shall  have  been  made,  within  the  time  herein  limited,  such  action  may  be 
commenced  within  the  time  hereinbefore  limited,  after  such  payment,  acknowl- 
edgment, or  promise. 

Sect.  6.  That  if  in  any  action  commenced  within  the  time  limited  by  this 
afct,  judgment  shall  be  arrested  or  reversed,  or  the  suit  abate,  or  the  plaintiff 
become  nonsuited,  and  the  time  limited  as  aforesaid  shall  have  expired,  the 
plaintiff  may  commence  a  new  action  within  one  year  after  such  arrest  or 
reversal  of  judgment,  nonsuit,  or  abatement  of  action  as  aforesaid,  and  not 
after. 

Sect.  7.  That  when  any  person  shall  have  left  the  State,  and  remained  out 
of  the  same,  or  shall  reside  out  of  the  State,  at  the  time  any  cause  of  action 
shall  have  accrued  against  him ;  or  shall  have  removed  to  any  place  unknown 
to  the  person  in  whose  favor  such  cause  of  action  may  exist,  during  such  time 
as  is  limited  by  this  act,  the  person  who  may  have  such  cause  of  action,  shall 
have  a  right  to  commence  his  or  her  action  against  such  person,  within  such 
time  as  is  limited  as  aforesaid,  after  his  or  her  return  or  removal  to  the  State ; 
or,  if  within  the  State,  then'  within  snch  time,  after  his  or  )ier  place  of  residence 
shall  become  known. 


Estates  of  Testators  and  Intestates. 

Ch.  47,  Sect.  90,  enacts :  If  a  claim  against  the  estate  of  any  deceased  per- 
son, be  exhibited  to  the  executor  or  administrator,  before  the  estate  is  repre- 
sented insolvent,  and  Jbe  disputed  or  rejected  by  him,  and  the  same  shall  not 
have  been  referred,  the  claimant  shall,  within  six  months  after  such  dispute  or 
rejection,  if  the  debt,  (5r  any  part  thereof  be  then  due,  or  within  six  months 
after  some  part  thereof  shall  have  become  due,  commence  a  suit  for  the  re- 
covery thereof,  or  be  forever  barred  from  maintaining  any  action  thereon  \  and 
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no  action  shall  be  maintained  thereon  after  the  said  period,  by  any  other  per- 
son deriving  title  thereto  from  such  claimant ;  and  any  executor  or  administra- 
tor may,  on  the  trial  of  any  action  founded  upon  such  demand,  giye  in  evidence, 
in  bar  thereof,  under  a  notice  annexed  to  the  general  issue,  the  facts  of  such 
refusal  and  neglect  to  commence  a  suit.  A  claim  shall  be  deemed  disputed  or 
rejected,  if  the  exeeutor  or  administrator  shall,  on  presentation  of  the  vouchers 
thereof,  refuse,  on  demand  made  for  that  purpose,  to  indorse  thereon  his  allow- 
ance of  the  same,  as  a  valid  claim  against  the  estate. 

[*cxxiv]  *Land  sold  by  Executor  or  AdminiMrator, 

Ch.  47,  Sect.  160,  enacts:  No  action,  for  the  recorvery  of  any  festate  sbld  by 
an  executor  or  administrator,  under  the  provisions  of  this  act,  shall  be  main- 
tained by  any  heir  or  other  person,  claiming  under  the  deceased  testator  or 
intestate,  unless  it  be  commenced  within  ^\q  years  next  after  the  sale ;  except- 
ing only  that  persons  out  of  the  State,  and  minors  and  others  under  any  legal 
disability  to  sue  at  the  time  when  the  right  of  action  shall  first  accrue,  may 
commence  such  action  within  five  years  after  the  removal  of  the  disability,  or 
aft;er  their  return  to  the  State. 


SuUs  against  Execuiors  and  Administrators, 

Ch.  4,  Sect  103, 104,  and  105,  enact  as  follows  :  Sect.  103.  No  executor  or 
administrator,  after  having  given  notice  of  his  appointment,  as  provided  in  the 
eighty-first  section  of  this  act^  shall  be  held  to  answer  to  the  suit  of  any  creditor 
of  the  deceased,  unless  it  be  commenced  within  four  years  from  the  time  of  his 
giving  bond  as  aforesaid,  excepting  in  the  cases  hereinafter  mentioned. 

Sect.  104.  .  When  assets  shall  come  to  the  hands  of  an  executor  or  adminis- 
trator, after  the  expiration  of  the  said  four,  years,  he  shall  account  for,  and 
apply  the  same,  in  like  manner  as  if  they  been  received  within  the  four  years ; 
and  he  shall  be  liable  to  an  action,  and  to  be  proceeded  against  on  account  of 
such  assets,  by  or  for  the  benefit  of  any  creditor,  in  like  manner  as  if  the  assets 
had  been  received  within  the  said  four  years ;  provided,  that  such  action  or  pro- 
ceeding be  commenced  within  one  year  after  the  creditor  shall  liave  notice  of 
the  receipt  of  such  new  assets,  and  not  more  than  four  years  after  the  same 
shall  be  actually  received. 

Sect.  105.  Any  creditor  of  the  deceased,  whose  right  of  action  shall  not 
accrue  within  the  said  four  years  after  the  date  of  the  administration  bond, 
may  present  his  claim  to  the  court,  from  which  the  letters  issued,  at  any  time 
before  the  estate  is  fully  administered ;  and  if,  on  examination  thereof,  it  shall 
appear  to  the  court,  that  the  same  is  justly  due  from  the  estate,  they  may,  by 
the  consent  of  the  creditor  and  executor,  or  administrator,  order  the*  same  to  be 
discharged,  in  like,  manner  as  if  due,  after  discounting  interest,  as  mentioned  in 
the  ninety-fourth  section  of  this  act ;  or  the  court  may  order  the  executor  or 
administrator  to  retain  in  his  hands  sufficient  to  satisfy  the  same ;  or  if  any  of 
the  heirs  of  the  deceased,  or  devisees,  or  others  interested  in  the  estate,  shall 
offer  to  give  bond  to  the  alleged  creditor,  with  sufficient  surety  or  sureties,  for 
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the  payment  of  t}ie  demand,  in  -case  the  same  shall  be  proved  to  be  doe  fit>m 
the  estate,  the  court  may,  if  they  think  fit,  order  such  bond  to  be  taken,  instead 
of  ordering  the  claim  to  be  discharged  as  afbresaid,  or  requiring  the  executor  or 
administrator  to  retain  assets  as  aforesaid. 

Sect.  22^  of  the  same  chapter  enacts :  If  it  shall  not  be  ascertained, 
*  at  the  end  of  three  years  after  the  granting  of  letters  testamentary  [*  cxxv] 
or  of  administration,  whether  any  estate  that  has  been  represented 
insolvent,  is,  or  is  not  so,  in  fact,  any  creditor  whose  claim  shall  not  have  been 
presented  before  the  commissioners,  or  to  the  executor  or  administrator  who 
may  be  acting  in  the  place  of  commissioners,  may  commence  an  action  there- 
for, against  the  executor  or  administrator;  and  such  action  may  be  continued, 
for  the  defendant,  until  it  shall  appear  whether  the  estate  is  insolvent ;  and  if  it 
should  not  prove  to  be  so,  the  plaintiS*  may  prosecute  his  action  as  if  no  such 
representation  had  been  made. 


INDIANA. 

(Real  Property.    Revised  StattUes,  1838.) 

Ch.  30,  Sect  7,  enacts :  That  no  action  of  disseisin  shall  be  sustained  by  any 
person  who  shall  not  have  had  right  of  entry  within  twenty  years  next  before 
the  commencement  of  such  action,  unless  such  person  shall  have  been,  during 
such  time  or  part  thereof,  absent  from  the  United  States,  infant,  ^m^  coverty 
or  insane ;  and  the  time  of  such  absence,  infancy,  coverture,  or  insanity,  shall 
not  be  reckoned  any  part  of  the  limitation  aforesaid,  provided  such  limitation 
commenced  during  such  disability. 

Ch.  86,  Sect.  3,  enacts :  No  action  of  ejectment  shall  be  commenced  or  main- 
tained, for  the  recovery  of  any  lands  or  tenements,  against  any  person  or  per- 
sons who  may  have  been  in  the  quiet  and  peaceable  possession  of  the  same, 
under  an  adverse  title  for  twenty  years,  either  in  his  own  right,  or  the  right  of 
any  other  person  or  persons,  under  whom  he  claims ;  and  any  action  of  eject- 
ment, commenced  contrary  to  the  provisions  of  this  act,  shall  be  dismissed  at 
the  cost  of  the  party  commencing  the  same :  Provided^  however,  that  this  act 
shall  not  be  so  construed,  to  affect  any  person  who  may  be  a  feme  covert,  non 
compos  mentis,  a  minor,  or  any  person  beyond  the  seas,  within  five  years  after 
such  disability  is  removed. 


Personal  Actions. 

Ch.  81,  Sect.  12,  enacts  :  All  actions  of  debt  on  simple  contract,  and  for  rent 
arrear,  actions  on  the  case  (other  than  for  slander),  actions  of  account,  trespass, 
trespass  quare  clausum  /regit,  detinue  and  replevin  for  goods  and  chattels,  shall 
be  commenced  within  five  years  after  the  cause  of  action  accrued,  and  not  after. 
All  actions  of  trespass  for  assault  and  battery,  and  for  wounding  and  imprison- 
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•  ment,  shall  be  commenced  within  three  years  after  the  cause  of  action 

[*  cxxvi]  accrued,  and  not  after.  All  actions  upon  any  act  *  of  assembly,  now 
or  hereafter  to  be  made,  when  the  right  of.  action  is  limited  to  the 
party  aggrieved,  shall  be  commenced  within  two  years  after  the  cause  of  action 
accrued,  and  not  after,  except  when  the  right  of  action  is  limited  by  the  act  to 
a  shorter  period ;  and  all  actions  of  slander  shall  be  commenced  within  one 
year  after  the  cause  of  action  accrued,  and  not  after,  saving,  however,  the  right 
o£  infsLntSy  femes  covert,  persons  non  compos  mentis,  or  without  the  jurisdiction  of 
the  United  States,  until  one  year  after  their  several  disabilities  are  removed. 
Provided,  however,  that  no  statute  of  limitation  shall  ever  be  pleaded  as  a  bar, 
or  operate  as  such,  to  any  action  founded  on  an  instrument  or  contract  in  writ- 
ing, whether  the  same  be  sealed  or  unsealed,  nor  to  running  accounts  between 
merchant  and  merchant:  And  provided  also,  that  if  any  person  or  persons 
against  whom  there  is  or  shall  be  any  of  the  causes  of  action  specified  in  this 
section,  be  or  shall  be  at  the  time  of  any  such  cause  of  action  given  or  accrued, 
without  the  jurisdiction  of  the  United  States,  that  then  such  person  or  persons 
who  is  or  shall  be  entitled  to  such  action,  shall  be  at  liberty  to  bring  said  actions 
against  said  person  or  persons,  within  one  year  after  their  return  from  without 
the  United  States :  And  provided  further,  that  nothing  in  this  act  shall  be  so 
construed  as  in  any  manner  to  restrict  or  limit  any  defendant  or  defendants  to 
any  action  in  pleading,  set-off,  or  payment  thereto,  to  the  amount  of  the  plain- 
tiff's cause  of  action :  And  provided  also,  that  if  in  any  of  the  said  actions  or 
suits,  judgment  be  given  for  the  plaintiff,  and  the  same  be  reversed  by  error,  or 
a  verdict  pass  for  the  plaintiff,  and  for  matter  alleged  in  arrest  of  judgment, 
the  judgment  be  given  against  the  plaintiff,  that  he  take  nothing  by  his  writ, 
plaint,  or  bill ;  that  in  all  such  cases,  and  in  cases  discontinued  for  want  of  a 
court  at  any  regular  term,  the  plaintiff,  his  heirs,  executors,  or  administrators, 
as  the  case  may  require,  may  commence  a  new  action  or  suit,  from  time  to  time, 
within  a  year  aft«r  such  judgment  reversed,  or  such  judgment  given  against  the 
plaintiff,  or  such  discontinuance,  and  not  aft:er :  Provided  further,  that  on  all 
contracts  made  in  this  State,  if  the  defendant  shall  be  without  the  same  when 
the  cause  of  action  accrued,  said  action  shall  not  be  barred  until  the  times  above 
limited  shall  have  expired,  after  the  defendant  shall  have  come  within  the  juris- 
diction thereof,  and  on  all  contracts  made  without  this  State,  if  the  defendant 
shall  have  left  the  State  or  territory  where  the  same  was  made,  and  come  within 
the  jurisdiction  of  this  State,  before  cause  of  action  accrued  thereon,  the  plain- 
tiff shall  not  be  barred  his  right  of  action,  until  the  time  above  limited, 
after  the  said  demand  shall  have  been  brought  within  the  jurisdiction  of  this 
State. 


[*  CXXVli]  *  ILLINOIS. 

Actions  Real  and  Personal,    (^Revised  Laws  of  Illinois,  1833.) 

Section  1.    Be  it  enacted  by  the  people  of  the  State  of  Illinois,  represented 
in  the  General  Assembly,  That  aU  actions  of  trespass  quare  clausum  freyitf  all 
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actions  of  trespafls,  detinuC)  trover,  and  replevin,  for  taking  away  goods  and 
chattels,  all  actions  for  arrearages  of  rent,  due  on  a  parol  demise,  and  all 
actions  of  account,  and  upon  the  case,  except  actions  for  slander,  and  except, 
also,  actions  for  malicious  prosecution,  and  such  actions  as  concern  the  trade  of 
merchandise,  between  merchant  and  merchant,  their  factors,  or  agents,  shall  be 
commenced  within  five  years  next  after  the  cause  of  such  actions  shall  have 
accrued,  and  not  af^er. 

Sect.  2.  That  all  actions  of  trespass  for  assault,  battery,  wounding,  and 
imprisonment,  or  any  of  them,  shall  be  commenced  within  two  years  next  after 
the  cause  of  such  actions  ^hall  have  accrued,  and  not  after. 

Sect.  3.  That  every  action  upon  the  case  for  words,  shall  be  commenced 
within  one  year  next  after  the  words  spoken,  and  not  after ;  and  every  action 
for  malicious  prosecution  shall  be  commenced  within  two  years  next  after  the 
cailse  of  action  shall  have  accrued,  and  not  after. 

Sect.  4.  That  every  action  of  debt  or  covenant  for  rent,  or  arrearages  of 
rent,  founded  upon  any  lease  under  seal,  and  every  action  of  debt  or  covenant, 
founded  upon  any  single  or  penal  bill,  promissory  note,  or  writing  obligator}*, 
for  thQ  direct  payment  of  money,  or  the  delivery  of  property,  or  the  perform- 
ance of  covenants,  or  upon  any  award  under  the  hands  and  seals  of  arbitrators, 
for  the  payment  of  money  only,  shall  be  commenced  within  sixteen  years  after 
the  cause  of  such  action  shall  have  accrued,  and  not  after ;  but  if  any  payment 
shall  have  been  made  on  any  such  lease,  single,  or  penal  bill,  promissory  note, 
writing  obligatory,  or  award,  within  or  after  the  said  period  of  sixteen  years, 
then  an  action  instituted  on  such  lease,  single,  or  penal  bill,  promissory  note, 
writing  obligatory,  or  award,  within  sixteen  years  after,  such  payment  shall  be 
good  and  effectual  in  law,  and  not  after. 

Sect.  5.  That  judgment  in  any  court  of  record  in  this  State,  may  be 
revived  by  scire  facias,  or  an  action  of  debt  may  be  brought  thereon,  within 
twenty  years  next  after  the  date  of  such  judgment,  and  not  after. 

Sect.  6.  That  no  person  who  now  hath,  or  hereafter  may  have,  any  right 
of  entry  into  any  lands,  tenements,  or  hereditaments,  shall  make  an  entry 
therein,  but  Tsdthin  twenty  years  next  after  such  right  shall  have  accrued,  and 
such  person  shall  be  barred  from  any  entry  afterwards. 

*Sect.  7.  That  every  real  possessory,  ancestral,  or  mixed  [*cxxviii] 
action,  or  writ  of  right,  brought  for  the  recovery  of  any  lands,  tene- 
ments, or  hereditaments,  shall  be  brought  within  twenty  years  next  after  the 
right  or  title  thereto,  or  cause  of  such  action  accrued,  and  not  after :  Provided, 
That  in  all  the  foregoing  cases  in  this  act  mentioned,  where  the  person  or  per-? 
sons  who  shall  have  right  of  entry,  title,  or  cause  of  action  is,  are,  or  shall  be  at 
the  time  of  such  right  of  entry,  title,  or  cause  of  action,  under  the  age  of 
twenty-one  years,  insane,  beyond  the  limits  of  this  State,  or  feme  covert,  such 
person  or  persons  may  make  such  entry,  or  institute  such  action,  so  that  the 
same  be  done  within  such  time  as  is  within  the  different  sections  of  this  act 
limited,  after  his  or  her  becoming  of  full  age,  sane,  feme  sde,  or  coming  within 
this  State. 

Sect.  8.  That  if  any  person  or  persons,  against  whom  there  is  or  shall  be 
any  cause  of  action,  as  if  specified  in  the  preceding  sections  of  this  act,  except 
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real  or  possessory  actions,  shall  be  out  of  tliis  State,  at  the  time  of  the  canse  of 
such  action  accruing,  or  any  time  during  which  a  suit  might  be,  sustained,  on 
such  cause-of  action,  then  the  person  or  persons  who  shall  be  entitled  to  such 
action^  shall  be  at  liberty  to  bring  the  same  against  such  person  or  persons, 
after  his,  her,  or  their  return  to  this  State,  and  the  time  of  such  person's 
absence  shall  not  be  accounted  or  taken  as  a  part  of  the  time  limited  by  this 
act 

Sect.  9.  That  if  in  any  of  the  smd  actions,  specified  in  any  of  the  preced- 
ing sections  of  this  act,  judgment  be  given  for  the  plaintiff,  and  the  same  be 
reversed  by  writ  of  error,  or  upon  appeal,  or  if  a  verdict  pass  for  the  plaintiff*^ 
and  upon  matter  alleged  in  arrest  of  judgment,  the  judgment  be  given  against 
the  plaintiff ;  or  if  the  plaintiff  be  nonsuited,  then,  if  the  time  limited  for 
bringing  such  action  shall  have  expired  during  the  pendency  of  such  suit,  the 
said  plaintiff,  his  or  her  heirs,  executors,  or  administrators,  as  the  case  shall 
require,  may  commence  a  new  action  within  one  year  after  such  judgment  re- 
versed or  given  against  the  plaintiff,  and  not  after. 


BaCHIGAN. 

Limitations  of  Real  Actions  and  Rights  of  Entry,    (^Revised  Statutes,  1838.) 

Section  1.  No  person  shall  commence  an  action  for  the  recovery  of  any 
lands,  nor  make  an  entry  thereupon,  unless  within  twenty  years  after  the  right 
to  make  such  entry  or  bring  such  action  first  accrued,  or  within  twenty-five 
years  after  he  or  those  from,  by  or  under  whom  he  claims,  shall  have  been 
seized  or  possessed  of  the  premises,  except  as  is  hereinafter  provided. 
[*  cxxix]  *  Sect.  2.  If  such  right  or  title  accrued  to  an  ancestor  or  prede- 
cessor of  the  person  who  brings  the  action  or  makes  the  entry,  or  to 
any  other  person  from,  by  or  under  whom  he  claims,  the  said  twenty-five  years 
shall  be  computed  from  the  time  when  the  right  or  title  so  first  accrued  to  such 
ancestor,  predecessor,  or  other  person. 

Sect.  8.  In  the  construction  of  this  chapter,  the  right  to  make  an  entry  or 
bring  an  action  to  recover  land,  shall  be  deemed  to  have  first  accrued  at  the 
times  respectively  hereinafter  mentioned,  that  is  to  say, 

First,  Whenever  any  person  shall  be  disseized,  his  right  of  entry  or  of  action 
shall  be  deemed  to  have  accrued  at  the  time  of  such  disseizin. 

Second.  When  he  claims  as  heir  or  devisee  of  one  who  died  siezed,  his  right 
shall  be  deemed  to  have  accrued  at  the  time  of  such  death,  unless  there  is  a 
tenancy  by  curtesy,  or  other  estate,  intervening  after  the  death  of  such  ancestor 
or  devisor,  in  which  case  his  right  shall  be  deemed  to  accrue  when  such  inter- 
mediate estate  shall  expire,  or  when  it  would  have  expired  by  its  own  limitation. 

Third,  When  there  is  such  an  intermediate  estate,  and  in  all  other  cases 
when  the  party  claims  by  force  of  any  remainder  or  reversion,  his  right,  so  far 
as  it  is  affected  by  the  limitation  herein  prescribed,  shall  be  deemed  to  accrue 
when  the  intermediate  or  precedent  estate  would  have  expired  by  its  own  limi- 
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taUons,  notwithstanding  any  forfeiture  thereof,  for  -wliich  he  might  have  entered 
at  an  earlier  time. 

Fourth.  The  preceding  clause  shall  not  prevent  any  person  from  entering, 
when  entitled  to  do  so  by  reason  of  any  forfeiture,  or  breach  of  condition,  bat  if 
he  claims  under  such  a  title,  his  right  shall  be  deemed  to  have  accrued  when  the 
forfeiture  was  incurred  or  the  condition  was  broken. 

Fifth.  In  all  cases  not  otherwise  provided  for,  the  right  shall  be  deemed  to 
have  accrued  when  the  claimant,  or  the  person  under  whom  he  claims,  first  be- 
came entitled  to  the  possession  of  the  premises  under  the  title  upon  which  the 
entry  or  action  is  founded. 

Sect.  4.  If  any  minister,  or  other  sole  corporation,  shall  be  disseized,  any 
of  his  successors  may  enter  upon  the  premises,  or  may  bring  an  action  for  the 
recovery  thereof,  at  any  time  within  five  years  after  death,  resignation,  or  remo- 
val of  the  person  so  disseized,  notwithstanding  the  twenty-five  years  afler  such 
disseizin  shall  have  expired. 

Sect.  5.  If  the  person  first  entitled  to  make  such  entry  or  bring  such  action, 
shall  die,  within  the  age  of  twenty-one  years,  or  be  a  married  woman,  insane, 
imprisoned  in  the  state  prison,  or  absent  from  the  United  States,  and  no  deter- 
mination oi; judgment  shall  have  been  had  of  or  upon  the  title,  right  or  action, 
which.accrued  to  him,  the  entry  may  be  made  or  the  action  brought  by  his  heirs, 
or  any  other  person  claiming  from,  by  or  under  him,  at  any  time  within  ten 
years  after  his  death,  notwithstanding  the  said  twenty-five  years  shall  have 
expired. 

S£CTm6.    No  person  shall  be  deemed  to  have  been  in  possession  of 
any  *  lands,  within  the  meaning  of  this  chapter,  merely  by  reason  of  [*  cxxx] 
having  made  an  entry  thereon,  unless  he  shall  have  continued  in  open 
and  peaceable  possession  of  the  premises,  for  the  space  of  one  year  next  after 
such  entry,  or  unless  an  action  shall  be  commenced  upon  such  entry  and  seizin, 
within  one  year  afler  he  shall  be  ousted  or  dispossessed  of  the  premises. 

Sect.  7.  The  limitations  hereinbefore  prescribed  as  to  the  time  within  which 
an  action  may  be  brought  to  recover  any  land,  or  an  entry  may  be  made  there- 
upon, shall  take  effect  from  and  after  the  thirty-first  day  of  August,  in  the  year 
of  our  Lord  one  thousand  eight  hundred  and  thirty-eight ;  and  no  action  for  the 
recovery  of  any  land,  nor  any  entry  thereupon,  shall  be  brought  or  made  ailer 
the  said  thirty-first  day  of  August,  in  any  case  where  such  action  or  entry  shall 
be  or  shall  have  been  barred  on  or  before  that  day,  by  the  statute  of  limitation 
in  force  at  and  immediately  preceding  the  time  when  this  chapter  shall  take 
effect  as  law. 

Sect.  8.  Where  the  cause  or  right  of  action  or  entry  shall  have  accrued 
before  the  time  when  this  chapter  shall  take  effect  as  law,  [the  same]  shall  not 
be  affected  by  this  chapter,  but  all  such  causes  of  actions  shall  be  determined  by 
the  law  under  which  such  right  of  action  accrued. 

Sect.  9.  No  descent  or  discontinuance,  which  may  hereafter  occur,  shall 
take  away  or  defeat  any  right  of  entry,  or  of  action,  for  the  recovery  of  real 
estate. 

Sect.  10.  When  notice  shall  be  given,  to  prevent  the  acquisition  of  a  right 
or  privilege  of  way,  air  or  light,  such  notice  shall  be  considesed  so  far  a  disturb- 
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ance  of  the  right  in  qucatioD,  as  to  enable  the  party  claiming  such  right,  to 
bring  an  action  of  the  case,  as  for  a  nuisance  or  disturbance  for  the  purpose  of 
tn-ing  the  right ;  and  if  the  plaintiff  in  such  aiction  shall  prevail,  he  shall  be 
entitled  to  full  costs,  although  he  should  recover  only  nominal  damages. 

Sect.  11.  If  any  action  of  which  the  amercement  is  limited  by  tiib  chapter, 
shall  be  abated  by  the  death  of  any  party  thereto,  or  if,  after  verdict  for  the 
demandant  or  plaintiff,  the  judgment  shall  be  arrested,  or  if  judgment  in  any 
such  action  be  giyen  for  the  demandant  or  plaintiff,  and  the  judgment  shall  bo 
reversed  for  error  therein,  the  demandant  or  plaintiff,  or  any  person  claiming 
from,  by  or  under  him,  may  bring  an  action  for  the  same  cause,  at  any  time 
within  one  year  afler  the  determination  of  the  original  action,  or  after  the  rever- 
sal of  the  judgment 

Personal  Actions, 

Section  1.  The  following  actions,  shall  be  commenced  within  six  years  next 
afler  the  cause  of  action  shall  accrue,  and  not  afterwards,  that  is  to  say : 

FirsL  All  actions  of  debt,  founded  upon  any  contract,  or  liability  not  under 
seal,  except  such  as  are  brought  upon  the  judgment,  qp  decree  of 
[*  cxxxi]  *  some  court  of  record,  or  of  general  equity  jurisdiction,  ^f  the 
United  States,  or  of  this  or  some  other  of  the  United  States. 

Second.  All  actions  upon  judgments  rendered  in  any  courts  other  than  those 
above  excepted. 

Third.    All  actions  for  arrearages  of  rent.  • 

Fourth.  All  actions  of  assumpsit,  or  upon  the  case,  founded  on  any  contract 
or  liability,  express  or  implied. 

Fifth,    All  actions  for  waste. 

Sixth.  All  actions  of  replevin  and  trover,  and  all  other  actions  for  taking, 
detaining,  or  injuring  goods  or  chatteb. 

Seventh.  All  other  actions  on  the  case,  except  actions  for  slanderous  words 
or  for  libels. 

Sect.  2.  All  actions  for  trespass  upon  land,  or  for  assault  and  battery,  and 
for  false  imprisonment,  and  all  actions  for  slanderous  words,  and  for  libels,  shall 
be  commenced  within  two  years  next  aHer  the  cause  of  action  shall  accrue,  and 
not  afterwards. 

Sect.  3.  All  actions  against  sheriffs,  for  the  misconduct  or  neglect  of  their 
deputies,  shall  be  commenced  within  four  years  next  after  the. cause  of  action 
shall  accrue,  and  not  afterwards. 

Sect.  4.  None  of  the  foregoing  provisions  shall  apply  to  any  action  brought 
upon  any  bills,  notes,  or  other  evidences  of  debt,  issued  by  any  bank. 

Begt.  5.  In  all  actions  of  debt  or  assumpsit,  brought. to  recover  the  balance 
due  upon  mutual  and  open  account  current,  the  cause  of  action  shall  be  deemed 
to  have  accrued  at  the  time  of  the  last  item  proved  in  such  account. 

Sect.  6.  If  any  person,  entitled  to  bring  any  of  the  actions  before  mentioned 
in  this  chapter,  shall  at  the  time  when  the  cause  of  action  accrues,  be  within 
the  age  of  twenty-one  years,  or  a  married  woman,  insane,  imprisoned  in  the 
state  prison,  or  absent  from  the  United  States,  such  person  may  bring  the  said 
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actions  within  the  times  in  this  chapter  respectively  limited,  afler  the  disability 
shall  be  removed. 

Sect.  7.  All  personal  actions  on  any  contract,  not  limited  by  the  foregoing 
sections,  or  by  any  other  law  of  this  State,  shall  be  brought  within  twenty  years 
after  the  accruing  of  the  cause  of  action. 

Sect.  8.  When  any  person  shall  be  disabled  to  prosecute  an  action  in  the 
courts  of  this  State,  by  reason  of  his  being  an  alien,  subject  or  citizen  of  any 
couVitiy  at  war  with  the  United  States,  the  time  of  the  continuance  of  such  war 
bhall  no%  be  deemed  any  part  of  the  respective  periods  herein  limited  for  the 
commencement  of  any  of  the  actions  before  mentioned. 

Sect.  9.  If  at  the  time  when  any  cause  of  action  mentioned  in  this  chapter 
shall  accrue  against  any  person,  he  shall  be  out  of  the  State,  the  action  may  be 
commenced,  within  the  time  herein  limited  therefor,  after  such  person  shall  come 
into  this  State ;  and  if,  after  any  cause  of  action  shall  have  accrued, 
the  person  against  whom  it  has  accrued  shall  be  absent  *  from  and  [*  cxxxii] 
reside  out  of  the  State,  the  time  of  his  absence  shall  not  be  taken  as 
any  part  of  the  time  limited  for  the  commencement  of  the  action. 

Skct.  10.  If  any  person  entitled  to  bring  any  of  the  actions  before  men- 
tioned in  this  chapter,  or  liable  to  any  such  actions,  shall  die  before  the  expira- 
tion of  the  time  herein  limited,  or  within  thirty  days  after  the  expiration  of  the 
said  time,  and  if  the  cause  of  action  does  by  law  survive,  the  action  may  be 
commenced  by  or  against  the  executor  or  administrator  of  the  deceased  person, 
as  the  case  may  be,  at  any  time  within  two  years  after  the  granting  of  the  letters 
testamentary,  or  of  administration,  and  not  afterwards,  if  barred  by  the  provis- 
ions of  this  chapter. 

Sect.  11.  If  in  any  action,  duly  commenced  within  the  time  limited  in  this 
chapter  and  allowed  therefor,  the  writ  shall  fail  of  a  sufficient  service  or  return, 
by  any  unavoidable  accident,  or  by  any  default  or  neglect  of  the  officer  to  whom 
it  is  committed,  or  if  the  writ  shall  be  abated,  or  the  action  otherwise  avoided  or 
defeated  by  the  death  of  any  party  thereto,  or  for  any  matter  of  form,  or  if  after 
a  verdict  for  the  plaintiff,  tiie  judgment  shall  be  arrested,  or  if  a  judgment  for 
the  plaintiff  shall  be  reversed  on  a  writ  of  error,  the  plaintiff  may  commence  a 
new  action  for  the  same  cause,  at  any  time  within  one  year  after  the  abatement 
or  other  determination  of  the  original  suit,  or  after  the  reversal  of  the  judgment 
therein ;  and  if  the  cause  of  action  does  by  law  survive,  his  executor  or  admin- 
istrator may,  in  case  of  his  death,  commence  such  action  within  said  one  year. 

Sect.  12.  If  any  person,  who  is  liable  to  any  of  the  actions  mentioned  in  this 
chapter,  shall  fraudulendy  conceal  the  cause  of  such  action  from  the  knowledge 
of  the  person  entitled  thereto,  the  action  may  be  commenced  at  any  time  within 
six  years  after  the  person  who  is  entitled  to  bring  the  same  shall  discover  that 
he  has  such  cause  of  action,  and  not  afterwards. 

Sect.  IS.  In  actions  of  debt  or  upon  the  case,  founded  on  any  contract,  no 
acknowledgment  or  promise  shall  be  evidence  of  a  new  or  continuing  contract, 
whereby  to  take  a  case  out  of  the  operation  of  the  provisions  of  this  chapter,  or 
to  deprive  any  party  of  the  benefit  thereof,  unless  such  acknowledgment  or  prom- 
ise be  made  or  contained  by  or  in  some  writing,  signed  by  the  party  to  be 
chai^ged  thereby. 
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Sect.  14.  If  there  are  two  or  more  joint  contractors,  or  joint  executors  or 
administrators  of  any  contractor,  no  such  joint  contractor,  executor  or  adminis- 
trator, shall  lose  the  benefit  of  the  provisions  of  this  chapter,  so  as  to  be  chai^e- 
able  by  reason  of  any  acknowledgment  or  promise  made  or  signed  by  any 
other  or  others  of  them. 

Sect.  15.  In  actions  commenced  against  two  or  more  joint  contractors,  or 
joint  executors  or  administrators  of  any  contractor,  if  it  shall  appear  on  the  trial 
or  otherwise,  that  the  plaintiff  is  barred  by  the  provisions  of  this  chapter  as  to 
one  or  more  of  the  defendants,  but  is  entitled  to  recover  against  anj|  other  or 
others  of  them,  hy  virtue  of  a  new  acknowledgment  or  promise,  or 
[*  cxxxiii]  otherwise,  judgment  shall  be  given  for  the  plaintiff  as  to  *  any  of  the 
defendants  against  whom  he  \s  entitled  to  recover,  and  for  the  other 
defendant  or  defendants  against  the  plaintiff. 

Sect.  16.  If  in  any  action  or  contract,  the  defendant  shall  plead  in  abate- 
ment, that  any  other  person  ought  to  have  been  jointly  sued,  it  shall  be  a  good 
replication  to  such  plea,  if  true  in  fact,  that  the  action  was,  by  reason  of  the 
provisions  of  this  chapter,  barred  against  the  person  so  named  in  the  plea,  but 
not  so  barred  by  reason  of  such  acknowledgment  or  promise,  as  against  such 
defendant  . 

Sect.  1 7.  Nothing  contained  in  the  four  preceding  sections  shall  alter,  take 
away,  or  lessen  the  effect  of  a  payment  of  any  principal  or  interest,  made  by 
any  person ;  but  no  indorsement  or  memorandum  of  any  such  pa^'ment,  written 
or  made  upon  any  promissory  note,  bill  of  exchange  or  other  writing,  by  or  on 
behalf  of  the  party  to  whom  such  payment  shall  be  made,  or  purport  to  be 
made,  shall  be  deemed  sufficient  proof  of  the  payment,  so  as  to  take  the  case 
out  of  the  operation  of  the  provisions  of  this  chapter. 

Sect.  18.  If  there  are  two  or  more  joint  contractors  or  joint  executors  or 
administrators  of  any  contractor,  no  one  of  them  shall  lose  the  benefit  of  the 
provisions  of  this  chapter,  so  as  to  be  chargeable  by  reason  only  of  any  payment 
made  by  any  other  or  others  of  them. 

Sect.  19.  All  the  provisions  of  this  chapter  shall  apply  to  the  case  of  any 
debt  or  contract,  alleged  by  way  of  set-off  on  the  part  of  a  defendant ;  and  the 
time  of  the  limitation  of  such  debt  shall  be  computed  in  like  manner  as  if  an 
action  had  been  commenced  therefor,  at  the  time  when  the  plaintiff's  action  was 
commenced,  provided  such  debt  or  contract  woidd  have  been  barred  by  reason 
of  the  provisions  of  this  chapter,  before  the  origin  of  the  claim  or  demand, 
upon  which  such  defendant  was  sued. 

Sect.  20.  The  limitation  hereinbefore  prescribed  for  the  commencement  of 
actions,  shall  apply  to  the  same  actions,  when  brought  in  the  name  of  the  State, 
or  the  people  of  the  State,  or  in  the  name  of  any  officer,  or  otherwise,  for  the 
benefit  of  the  State,  in  the  same  manner  as  to  actions  brought  by  citizens. 

Sect.  21.  All  actions  and  suits,  for  any  penalty  or  forfeiture  on  any  penal 
statute,  brought  by  any  person,  to  whom  the  penalty  or  forfeiture  is  given  in  the 
whole  or  in  part,  shall  be  commenced  within  one  year  next  afVer  the  offence  was 
committed,  and  not  afterwards. 

Sect.  22.  If  the  penalty  or  forfeiture  is  given  in  whole  or  in  part  to  the 
State,  a  suit  therefor  may  be  commenced  by,  or  in  behalf  of  the  State,  at  any 
time  within  two  years  after  the  offence  committed,  and  not  afterwards. 


WISCON^SIK.  CXIX 

Sect.  23.  The  two  preceding  sections  shall  not  apply  to  any  suit  which  is  or 
shall  be  limited  by  any  statnte,  to  be  brought  wkhin  a  shorter  or  longer  time 
than  is  prescribed  in  these  two  sections,  but  snch  suit  shall  or  may  be  brought 
within  the  time  that  may  be  limited  by  such  statute. 

Sect.  24.    None  of  the  provisions  of  this  chapter,  respecting  the 
•  acknowledgment  of  debt,  or  new  promise  to  pay  it,  shall  apply  to  [*  cxxxiv] 
any  such  acknowledgment  or  promise,  made  before  the  provisions  of 
this  chapter  shall  take  effect  as  law ;  but  every  such  lastHnentioned  acknowl- 
edgment or  promise,  although  not  made  in  writing,  shall  have  the  sanfe  effect,  as 
if  no  provision  relating  thereto  had  been  herein  contained. 

Sect.  25.  No  personal  action  shall  be  maintained  which,  at  or  before  the  day 
ifhen  this  chapter  shall  take  effect  as  law,  shall  have  been  barred  by  the  statute 
of  limitation  in  force  at  any  time  before  that  day. 

Sect.  26.  This  chapter  shall  take  effect  as  law  from  and  after  the  thirty- 
first  day  of  August  in  the  year  of  our  Lord  one  thousand  eight  hundred  and 
thirty-eight. 

Sect.  27.  When  the  cause  or  right  of  action  shall  have  accrued  befotc  the 
said  thirty-first  day  of  August,  it  shall  not  be  affected  by  this  chapter,  but  all 
snch  causes  of  action  shall  be  determined  agreeably  to  the  law  under  which  the 
right  of  action  accrued. 
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Concerning  the  time  of  commencing  octione,  (StattOes  of  the  Territory  of  Wtscon" 

«m,  p.  258.) 

Section  1.  The  actions  included  within  the  provisions  of  this  act,  are 
either, 

First.    Such  as  relate  to  real  estate ; 

Second,  Those  which  may  be  brought  for  the  recovery  of  any  debt  or  de- 
mand, or  for  the  recovery  of  damage  only ; 

Third.    Those  which  may  be  brought  for  penalties  or  forfeitures ; 

Fourth.     Suits  in  courts  of  equity. 

Sect.  2.  The  right  of  action  of  any  person  injured  by  any  felony,  sjiall  not 
in  any  case  be  merged  in  such  felony,  or  be  in  any  manner  affected  thereby. 

Sect.  3.  No  action  for  the  recovery  of  any  lands,  tenements,  or  heredita- 
ments, or  for  the  recovery  of  the  possession  thereof,  shall  be  maintained,  unless 
it  appear  that  the  plaintiff,  his  ancestor,  predecessor  or  grantor,  was  seised  or 
possessed  of  the  prembes  in  question,  within  twenty  years  before  the  commence- 
ment of  such  action. 

Sect.  4.  No  avowry  or  cognizance  of  title  to  real  estate,  or  to  any  rents  or 
services,  shall  be  valid,  unless,  it  appear  that  the  person  making  the  avowry,  or 
the  person  in  .whose  right  the  cognizance  is  made,  or  the  ancestor,  prede- 
cessor, or  grantor  of  such  person,  was  seised  or  Assessed  of  the 
*  premises  in  question,  within  twenty  years  before  (the)  committing  [*  cxxxv] 
the  act,  in  defence  of  which  such  avowry  or  cognizance  is  made. 


Sect.  $.  '^o  entry  upon  real  estate  sliali  be  deemed  safficient  or  ralid,  as  a 
claim,  unless  an  action  be  commenced  thereupon  inthin  one  year  after  the 
making  of  such  entry,  and  within  twenty  years  from  the  lame  when  the  right  to 
make  such  entry  descended  or  accrued. 

Sect.  6.  In  every  action  for  the  recovery  of  real  estate,  or  the  possession 
thereof,  the  person  establishing  a  legal  title  to  the  premises  shall  be  presumed 
to  have  been  possessed  thereof  within  the  time  required  by  law,  and  the  occu- 
pation of  such  premises  by  any  odter  penon  shall  be  deemed  to  have  been 
under  and  in  subordination  to  the  legal  title,  unless  it  appear  Aat  such  premises 
have  been  held  and  possessed  adversely  to  such  legal  title,  for  twenty  years  be- 
fore the  commencement  of  such  action. 

Sect.  7.  Whenever  it  shall  appear  that  the  oceupant,  or  those  under  whom 
he  claims,  entered  into  the  possession  of  any  premises  under  the  claim  of  title, 
exclusive  of  any  other  right,  founding  such  claim  upon  some  written  instrument, 
or  [as]  being  a  conveyance  of  the  premises  in  question,  or  upon  the  decree  of 
[or]  judgment  of  some  competent  court,  and  that  there  has  been  a  eontinued 
occupation  and  possession  of  the  premises  included  in  such  instrument,  decree 
or  judgment,  or  of  some  part  of  such  premises  under  sucK  claim  for  twenty 
years,  the  premises  so  [included  shall  be  deemed  to  have  been]  held  adversely ; 
except  that  where  the  premises  so  included  consist  of  a  tract  divided  into  lots, 
the  possession  of  one  lot  shall  not  be  deemed  the  possession  of  any  other  lot  of 
the  same  tract. 

Sect.  8.  For  the  purpose  of  constituting  an  adverse  possession  by  any  per^ 
son  claiming  a  title,  founded  upon  some  written  instrument,  or  some  judgment 
or  decree,  land  shall  be  deemed  to  have  been  possessed  and  occupied  in  the 
following  cases : 

First.    Where  it  has  been  usually  cultivated  or  improved : 

Second.    Where  it  has  been  protected  by  a  substantial  inclosure : 

Third,  Where,  although  not  inclosed,  it  has  been  used  for  the  supply  of  fuel 
or  of  fencing  timber,  for  the  purposes  of  husbandry,  or  the  ordinary  use  of  the 
occupant : 

Fourth,  Where  a  known  farm  or  single  lot  has  been  partiy  improved,  the 
portion  of  such  farm  or  lot  that  may  have  been  left  not  cleared  or  not  inclosed, 
aecofding  to  the  usual  course  and  custom  of  the  adjoining  country,  shall  be 
deemed  to  have  been  occupied  for  the  same  length  of  time  as  the  part  improved 
and  cultivated. 

Sect.  9.  Where  it  shall  appear  that  there  has  been  an  actual,  continued 
occupation  of  any  premises,  under  a  claim  of  title  exclusive  of  any  other  right, 
but  not  founded  upon  any  written  instrument  or  any  judgment  or  decree,  the 
premises  so  actually  occupied,  and  no  other,  shall  be  deemed  to  be  held  ad- 
versely. 
[*  cxxxvi]  *  Sect.  10.  For  the  purpose  of  constituting  an  adverse  posscsnon 
by  a  person  claiming  tide  not  founded  upon  some  written  instrument, 
or  some  judgment  or  decree,  land  shall  be  deemed  to  have  been  possessed  and 
octsupied  in  the  following  cases  only : 

First,    Where  it  has  beei^  protected  by  a  substantial  inclosure : 

Second,    Where  it  has  been  usually  cultivated  or  imprcfred. 
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Sect.  11.  Whenever  the  lilalion  of  landlord  and  tenant  shall  have  existed 
between  any  persons,  the  possession  of  the  tenant  shall  be  deemed  the  posses- 
sion of  the  landlord  until  the  expiration  of  twenty  years  from  the  germination 
of  the  tenancy,  or  where  there  has  been  no  written  lease  until  the.  expiration  of 
twenty  years  from  the  time  of  the  last  payment  of  rent,  notwithstanding  such  ten- 
ant may  have  acquired  another  title,  or  may  have  claimed  to  hold  adversely  to  his 
landlord ;  but  such  presumption  shall  not  be  made  after  the  periods  herein  limited. 

Sect.  12.  The  right  of  any  person  to  the  possession  of  any  real  estate  shall 
not  be  impaired  or  affected  by  a  desoent  being  cast  in  consequence  of  the  death 
of  any  person  in  possession  of  such  estate. 

Sect.  13.  If  any  person  entitled  to  commence  any  action  in  this  act  speci- 
fied, or  to  make  any  entry,  avowry  or  cognizance,  be  at  the  time  such  title  shall 
first  descend  or  accrue,  either. 

First.    Within  the  age  of  twenty-one  years ;  or, 

Second,    Insane;  or. 

Third.  Imprisoned  on  any  criminal  charge,  or  in  execution  upon  some  con- 
viction of  a  criminal  offence  for  any  term  less  than  for  life ;  or, 

Fourth.  A  married  woman. 
The  time  during  which  such  disability  shall  continue,  shall  not  be  deemed  any 
portion  of  the  time  in  this  act  limited  fi>r  the  commencement  of  such  suit,  or  the 
making  such  entry,  avowry  or  cognizance.  But  such  person  may  bring  such 
action  or  make  such  entry,  avowry  or  cognizance  alter  the  said  time  so  limited, 
and  within  ten  years  after  such  disability  is  removed,  but  not  after  that  period. 

Sect.  14.  If  the  person  entided  to  commence  such  action  or  to  make  such 
entry,  avowry  or  cognizance,  shall  die  during  the  continuance  of  any  disability 
specified  in  the  preceding  section,  and  no  determination  or  judgment  be  had  of 
the  title,  right  or  action  to  him  accrued,  his  heirs  may  commence  such  action,  or 
make  such  entry,  avowxy,  or  cognizance  after  the  time  in  this  act  limited  for 
that  purpose,  and  within  ten  years  aft«r  his  death,  but  not  after  that  period. 

Sect.  15.  The  following  actions  shall  be  commenced  within  six  years  next 
after  the  cause  of  action  shall  accrue,  and  not  aft^erwards : 

FirsL  All  actions  of  debt  founded  upon  any  contract  or  liability,  not  under 
seal,  except  such  as  are  brought  upon  the  judgment  or  decree  of  some  court  of 
record  of  the  United  States,  or  of  any  State  or  territory  of  the  United  States :. 

Secondly.  All  actions  upon  judgments  rendered  in  any  court  not  being  a^ 
court  of  record : 

*  Thirdly.    All  actions  fi>r  arrears  of  rent :  [*  cxxxvii]; 

Fourthly.    All  actions  of  assumpsit,  or  upon  the  case,  founded 
on  any  contract  or  liability,  expressed  or  implied :  * 

Fifthly.    All  actions  for  waste  and  for  trespass  upon  land : 

Sixthly.  *  All  actions  for  replevin,'  and  all  other  actions  for  taking,  detaining',, 
or  injuring  goods  or  chattels : 

Seventhly.  All  other  actions  on  the  case,  except  actions  for  slanderous  word» 
and  for  libels. 

Sect.  16.  All  actions  for  assault  and  battery,  and  for  false  imprisonment,, 
and  all  actions  for  slanderous  words  and  for  libels,  shall  be  commenced  withim 
two  years  next  after  the  cause  of  action  shall  accrue,  and  not  afterwards.. 
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Seot.  17.  All  actiona^gainet  eherifis  or  othev-ofiken  for  the  escape  of  per- 
sons imprisoned  on  civil  process,  shall  be  conunenced  within  one  year  from  the 
time  of  suc]i  esoapCf  and  not  after. 

Sbct.  18.  All  actions  against  sheriffs  and  coroners,  npon  any  liability  in- 
curred by  them,  by  the  doing  of  any  act  in  their  official  capacity,  or  by  the 
omission  of  any  official  duty,  except  for  escapes,  shall  be  brought  within  three 
years  after  the  cause  of  action  shall  have  accrued,  and  not  a^r  that  period. 

Sect.  19.  !None  of  the  foregoing  provisions  sh^l  apply  to  any  action  brought 
upon  a  promissory  note  which  is  signed  in  the  presence  of  an  attesting  witness, 
provided  the  action  be  brought  by  the  original  payee,  or  by  his  executor  or 
administratoTt  nor  to  an  action  brought  upon  any  bills,  notes,  or  other  evidences 
of  debt  issued  by  any  bank. 

Sect.  20.  In  all  actions  of  debt  or  assump^t  brought  to  recover  the  balance 
due  upon  a  mutual  and  open  account  current,  the  cause  of  action  shall  be 
deemed  to  have  accrued  at  the  time  of  the  last  item  proved  in  such  account 

Sect.  21.  If  any  person  entitled  to  bring  any  of  the  actions  before  men- 
tioned in  this  act,  shaU  at  the  time  when  the  cause  of  action  accrues  be  within 
the  age  of  twenty-one  years,  or  a  married  woman,  insane,  imprisoned  or  absent 
from  the  United  States,  such  person  may  bring  the  said  actions  within  the  times 
in  this  act  respectively  limited  after  the  disability  shall  be  removed. 

Sect.  22.  All  personal  actions  on  any  contract  not  limited  by  the  foregoing 
sections,  or  by  any  other  law  in  this  territory,  shall  be  brought  within  twenty 
years  after  the  accruing  of  the  cause  of  action. 

Sect.  23.  When  any  person  shall  be  disabled  to  prosecute  an  action  in  the 
courts  of  this  territory,  by  reason  of  his  being  an  alien,  subject  or  citizen  of  any 
country  at  war  with  the  United  States,  the  time  of  the  continuance  of  such  war 
shall  not  be  deemed  any  part  of  the  req»ective  periods  herein  limited  for  the 
conunencement  of  any  of  the  actions  before  mentioned* 

Sect.  24.  If  at  the  time  when  any  cause  of  action  mentioned 
[^cxxxvixi]  in  this  *  act  shall  accrue  against  any  person,  he  .shall  be  out  of  the 
territory,  the  action  may  be  commenced  within  the  time  herein 
limited  therefor  after  such  person  shall  come  into  the  territory ;  and  if,  after  any 
cause  of  action  shall  have  accrued,  the  person  against  whom  it  has  accrued  shall 
be  absent  from  and  reside  out  of  the  territory,  the  time  of  the  absence  shall 
not  be  taken  as  any  part  of  the  time  limited  for  the  commencement  of  the 
action. 

Sect.  25.  If  any  person  entitled  to  bring  any  of  the  actions  before  men-^ 
tioned  in  this  act,  or  liable  in  any  such  action,  shall  die  before  the  exjnratioB  of 
the  time  herein  limited  therefor,  or  within  thirty  days  after  the  expiration  of  the 
said  time,  and  if  the  cause  of  action  does  by  law  survive,  the  action  may  be 
commenced  by  or  against  the  executor  or  administrator  of  the  deceased  person, 
as  the  case  may  be,  at  any  tune  within  two  years  after  the  grant  of  letters  testa* 
mentary  or  of  administration,  and  not  afterwards,  if  barred  by  the  provisions  of. 
this  act 

Sect.  26.  If  in  any  action  duly  commenced  within  the  time  in  this  act 
limited  and  allowed  therefor,  the  process  shall  fail,  of  a  sufficient  service  or  re- 
turn by  any  unavoidable  accident,  or  by  any  default  or  neglect  of  the  officer 
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to  whom  it  ifl  committed,  or  if  tlie  process  shall  be  abated  or  the  action  other- 
wise avoided  or  defeated  by  the  death  of  any  party  thereto,  or  for  any  matter 
of  form,  or  if  ader  a  verdict  for  the  plaintiff  the  judgment  shall  be  arrested,  or 
if  a  judgment  for  the  plain tiif  shall  be  reversed  on  a  writ  of  error,  the  plaintiff 
may  commence  a  new  action  for  the  same  cause  at  any  time  within  one  year 
after  the  abatement  or  other  determination  of  the  original  suit,  or  after  the 
reversal  of  the  judgment  therein ;  and  if  the  cause  of  action  does  by  law 
survive,  his  executor  or  administrtLtor  may,  in  case  of  his  death,  commence  such 
new  action  within  the  said  one  year. 

Skct.  27.  If  any  person  who  is  liable  to  any  of  the  actions  mentioned  in 
this  act,  shall  fraudulently  conceal  the  cause  of  such  action  from  the  knowledge 
of  the  person  entitled  thereto,  the  action  may  be  commenced  at  any  time  within 
six  years  after  the  person  who  is  entitled  to  bring  the  same  shall  discover  that 
he  has  such  cause  of  action,  and  not  afterwards. 

Sect.  28.  If  there  are  two  or  more  joint  contractors  or  joint  executors  or 
Administrators  of  any  contractor,  no  such  joint  contractor,  executor,  or  admin- 
istrator shall  lose  the  benefit  of  the  provisions  of  thia  act,  so  as  to  be  chargeable 
by  reason  only  of  any  acknowledgment  or  promise  made  by  any  other  or 
others  of  them. 

Sect.  29.  In  actions  commenced  against  two  or  more  joint  contractors  or 
joint  executors  or  administrators  of  any  contractor,  if  it  shall  appear  on  the 
trial  or  otherwise,  that  the  plaintiff  is  barred  by  the  provisions  of  this  act  as  to 
one  or  more  of  the  defendants,  but  is  entitled  to  recover  against  any  other  or 
others  of  them,  by  virtne  of  a  new  acknowledgment  or  promise,  or  otherwise, 
judgment  shall  be  given  for  the  plaintiff  as  to  any  of  the  defendants 
*  against  whom  he  is  entitled  to  recover,  a^d  for  the  other  defend-  [*cxxix] 
ant  or  defendants,  against  the  plaintiff. 

Sect.  80.  If  in  any  action  on  contract  the  defendant  shall  plead  in  abate- 
m'ent  that  any  other  person  ought  to  have  been  jointly  sued,  and  issue  be  joined 
on  that  plea,  and  if  it  shall  appear  on  the  trial  that  the  action  was  by  reason  of 
the  provisions  of  this  act,  barred  against  the  persons  so  named  in  the  plea,  the 
iSaid  issue  shall  be  found  for  the  plaintiff. 

Sect.  81.  Notlung  contained  in  the  three  preceding  sections  shall  aker, 
take  away,  or  lessen  the  effect  of  a  payment  of  any  principal  or  interest  made 
by  any  person;  but  no  indorsement  or  memorandum  of  any  such  payment 
written  or  made  upon  any  promissory  note,  bill  of  exchange  or  other  writing, 
by  or  on  behalf  of  the  party  to  whom  such'payment  shall  be  made,  or  purport 
to  be  made,  shall  be  deemed  sufficient  proof  of  the  payment,  so  as  to  take  the 
case  out  of  the  operation  of  the  provisions  of  this  act 

Sect.  82.  If  there  are  two  or  more  joint  contractors,  or  joint  executors  or 
administrators  of  any  contractor,  no  one  of  them  shall  lose  the  benefit  of  the 
provisions  of  this  act,  so  as  to  be  chargeable  by  reason  only  of  any  payment 
made  by  any  other  or  others  of  them. 

Sect.  33.  All  the  provisions  of  this  act  shall  apply  to  the  case  of  any  debt 
on  contract,  alleged  by  way  of  set-off  on  the  part  of  a  defendant ;  and  the  time 
of  limitation  of  such  debt  shall  be  computed  in  like  manner  as  if  an  action  had 
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been  commenced  therefor,  at  the  time  when  the  plaintiff's  action  was  com- 
menced. 

Sect.  34.  All  actions  and  suits  for  any  penalty  or  forfeiture  on  any  penal 
statute  brought  by  the  territory,  or  any  person  to  whom  the  penalty  or  for- 
feiture is  given,  in  whole  or  in  part,  shall  be  commenced  within  two  years  next 
after  the  offence  is  committed,  and  not  afWwards. 

Sect.  85.  The.  two  preceding  sections  shall  not  apply  to  any  suit  which  is 
or  shall  be  limited  by  any  statute  to  be  brought  within  a  shorter  time  than  is 
prescribed  therein,  but  such  suit  shall  be  brought  within  the  time  that  may  be. 
limited  by  such  statute. 

Sect.  36.  Every  judgment  and  decree  in  any  court  of  record  of  the  United 
■States,  or  of  any  State  or  Territory  of  the  United  States,  shall  be  presumed  to 
be  paid  and  satisfied  at  the  expiration  of  twenty  years  afler  tho  judgment  or 
decree  was  rendered. 

Skct.  37.  Whenever  there  is  a  concurrent  jurisdiction  in  the  courts  of 
common  law,  and  in  courts  of  equity  of  any  cause  of  action,  the  provisions  of 
this  act,  limiting  a  time  for  the  commencement  of  a  suit  for  such  cause,  of  action 
in  a  court  of  common  law,  shall  apply  to  all  suits  hereafler  to  be  brought  for  the 
same  cause  in  the  court  of  chancery. 

Sect.  38.  The  last  section  shall  not  extend  to  suits  over  the  subject-matter 
of  which  a  court  of  equity  has  peculiar  and  exclusive  jurisdiction,  and  which 

subject-matter  is  not  cognizable  in  the  courts  of  common  law. 
I*  cxl]         *  Sect.  39.    Bills  for  relief,  on  the  ground  of  fraud,  shall  be  filed 
withiii  six  years  afVer  the  discovery,  by  the  aggrieved  party,  of  the 
iacts  constituting  such  fraud,  and  not  afler  that  time. 

Sect.  40.  Bills  for  relief,  in  case  of  the  existence  of  a  trust,  not  cognizable 
by  the  courts  of  common  law,  and  in  all  other  cases,  not  herein  provided  for, 
shall  be  fined  within  ten  years  after  the  cause  thereof  shall  accrue,  and  not 
after. 

Sect.  41.  If  the  person,  entitled  to  file  any  bill,  specified  in  the  two  last 
.sections,  be,  at  the  time  of  discovering  the  facts  constituting  such  fraud,  or  at 
the  time  the  cause  for  filing  such  bill  shall  accrue,  under  any  of  the  disabilities 
enumerated  in  this  act,  the  time  during  which  such  disabilities  shall  continue, 
shall  be  excepted  from  the  limitations  contained  in  the  two  last  sections,  in  the 
same  manner  and  with  the  like  efiect,  as  such  time  as  herein  excepted  from  the 
limitation  prescribed  for  commencing  actions  at  law ;  and  in  case  of  the  death 
of  the  person  so  entitled,  during  such  disability,  or  before  the  expiration  of  the 
time  herein  limited  for  filing  such  bills,  the  same  may  be  filed  by  the  heirs  or 
representatives  of  such  person,  as  the  case  may  require,  within  the  same  time 
as  allowed  in  this  act,  for  commencing  actions  at  law,  in  the  like  cases. 
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Real  Property,    (^Revised  SiakiteSf  1835.) 

Section  1.  No  action  for  the  recoTery  of  any  lands,  tenements,  or  heredita- 
ments, or  for  the  recovery  of  the  possession  thereof,  shall  be  maintained,  nnless 
it  appear  that  the  plaintifiT,  his  ancestor,  predecessor,  or  grantor,  was  seized  or 
possessed  of  the  premises  in  question  within  twenty  years  before  the  commence- 
ment of  such  action. 

Sect.  2.  No  entry  upon  any  lands,  tenements,  or  hereditaments,  shall  be 
deemed  snfficient  or  valid  as  a  claim,  nnless  an  action  be  commenced  thereupon 
within  one  year  after  the  making  of  such  entry,  and  within  twenty  years  from 
the  time  when  the  right  to  make  such  entry  descended  or  accrued. 

Sect.  8.  The  right  of  any  person  to  the  possession  of  any  lands,  tenements, 
or  hereditaments,  shall  not  be  impaired  or  afi^fed  by  a  descent  cast  in  conse- 
quence of  the  death  of  any  person  in  possession  of  such  estate. 

Sect.  4.  If  any  person  entitled  to  commence  any  action  in  this  article 
specified,  or  to  make  any  entry,  be,  at  the  time  such  title  shall  first  descend  or 
accrue,  either 

First    Within  the  age  of  twenty-one  years ;  or, 

*  Second.    Insane;  or,  t*cxli] 

Third.    Imprisoned  on  any  criminal  charge,  or  in  execution  upon 
some  conviction  of  a  criminal  offence,  for  any  term  less  than  life ;  or, 

Fourth.  A  married  woman. 
The  time  during  which  such  disability  shall  continue  shall  not  be  deemed  any 
portion  of  the  time  in  this  article  limited  for  the  commencement  of  such  suit,  or 
the  making  such  entry,  but  such  person  may  bring  such  action,  or  make  such 
entry,  afler  the  time  so  limited,  and  within  ten  years  after  such  disability  is 
removed,  but  not  after  that  period. 

Sect.  5.  If  any  person  entitled  to  commence  such  action,  or  to  make  such 
entry,  die  during  the  continuance  of  any  disability  specified  in  the  preceding 
section,  and  no  determination  or  judgment  be  had  of  the  title,  right,  or  action 
to  him  accrued,  his  heirs  may  commence  such  action,  or  make  such  entry,  at 
the  time  in  this  article  limited  for  that  purpose,  and  within  ten  years  after  his 
death,  but  not  after  that  period. 

Personal  Actions. 

Section  1.  The  following  actions  shall  be  commenced  within  ten  years 
after  the  cause  of  such  action  accrued,  and  not  after : 

First,  All  actions  of  debt  founded  on  any  writing,  whether  sealed  or  un- 
sealed. * 

Second.  All  actions  of  assumpsit,  founded  on  any  writing  for  the  direct  pay- 
ment of  money. 

Sect.  2.  The  following  actions  shall  be  commenced  within  five  years  after 
the  cause  of  such  action  accrued,  and  not  after. 

First.    All  actions  of  debt  founded  upon  any  contract  or.liability,  and  not  in 
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this  act  otherwise  specially  limited,  nor  brought  upon  any  jadgmeiit  or  deferee 
of  any  court 

Second,  All  actions  for  the  recovery  of  any  penalty  or  forfeiture  given  by 
any  statute  of  this  State. 

Thtrd,    All  actions  of  trespass  upon  real  or  personal  property. 

Fourth.  All  actions  of  account,  detinue,  assunpttt,  trover,  or  trespass  on  the 
case,  not  in  this  act  otherwise  limited. 

Sect.  8.  The  following  actions  shall  be  commenced  within  two  years  after 
the  cause  of  such  adaon  accrued,  and  not  afler : 

First,  All  actions  on  open  accounts  for  goods,  wares,  and  merchandise,  sold 
and  delivered. 

Second,    All  actions  for  any  article  in  a  store  account. 

Third,    All  actions  for  assault  and  battery. 

Fourth.    All  actions  for  false  imprisonment 

Sect.  4.  The  following  actions  shall  be  commenced  within  one  year  after 
the  cause  of  such  action  accrued,  and  not  af^er. 

First.    All  actions  of  replevin. 
[*  cxlii]    *  Second.    All  actions  for  slanderous  words  spoken. 

Sect.  5.    If  any  person  entitled  to  bring  an  action  in  this  article 
specified  at  the  time  the  cause  of  action  accrued,  by  either 

First,    Within  the  age  of  twenty-one ;  or. 

Second.    Insane;  or, 

J^ird,  Imprisoned  on  a  criminal  charge,  or  in  execution,  under  a  sentence 
of  a  criminal  court,  for  a  term  less  than  for  his  natural  life ;  or, 

Fourth,    A  married  woman. 
Such  persons  shall  be  at  liberty  to  bring  such  actions  witiiin  the  respective 
times  in  this  article  limited,  after  such  disability  is  removed. 

Sect.  6.  If  any  person  entitled  to  bring  any  action  in  this  a):ticle  spedfied, 
die  before  the  expiration  of  the  time  herein  limited  for  the  commencement  of 
such  suit,  if  such  cause  of  action  shall  survive  to  his  representatives,  his  execu- 
tor or  administrator  may,  after  the  expiration  of  such  time,  and  within  one  year 
after  such  death,  commence  such  action,  but  not  after  that  period. 

Sect.  7.  If  at  the  time  when  any  cause  of  action  specified  in  this  article 
accrues  against  any  person,  he  be  out  of  this  State,  such  action  may  be  com- 
menced within  the  times  herein  respectively  limited,  after  the  return  of  such 
person  into  the  State ;  and  if,  after  such  cause  of  action  shall  have  accrued, 
such  person  depart  from  and  reside  out  of  this  State,  the  time  of  his  absence 
shall  not  be  deemed  or  taken  as  any  part  of  the  time  limited  for  the  cc»nmence- 
ment  of  such  action. 

General  Provisions, 

Secjion  1.  Wnenever  any  person  shall  be  disabled  to  prosecute  in  the 
courts  of 'this  State,  by  reason  of  his  being  an  alien  subject,  or  citizen  of  any 
country  at  war  with  the  United  States,  the  time'  of  the  continuance  of  such  war 
shall  not  be  deemed  any  part  of  the  respective  periods  limited  in  the  preceding 
articles  of  this  act  for  the  making  of  an  entry,  or  the  commencement  of  any 
action. 


Sbot.  2«    The  pracedio^  seetion  shall  not  a^^lj  to  actions  for  any  penalty  or 
forfeiture  given  by  any  statute  of  this  State.  ^ 

Sect.  8.  If  any  aqtbn  shall  have  been  commenced  within  the  times  respec- 
tively prescribed  in  the  preceding  articles  of  this  act,  and  the  plaintiff  therein 
suffer  a  nonsuit)  or^  afler  a  verdict  for.  him,  the  judgment  be  arrested ,  or  after 
a  judgment  for  him,  the  same  be  reversed  on  appeal  or  error,  such  plaintiff 
may  commence  a  new  action,  from  time  to  tiqae,  within  one  year  af^er  such  non- 
suit snfferedy  or  such  judgment  arrested  or  reversed ;  and  if  the  cause  of  action 
survive  or  descend  to  his  hoirs^  or  survive  to  his  es^ecuAors  or  administrators, . 
they  may,  in  like  manners  commence  a  new  action  within,  the  time  herein  al- 
lowed to  such  plaintiff. 

Sect.  4.  If  any  action  shall  have  been  commenced  within  the 
times  *  respectively  prescribed  in  the  preceding  articles  of  this  act,  [*cxliii] 
and  the  defendant  in  such  suit  die  before  judgment,  and  if  the 
light  of  action  be  such  as  survives  against  the  representatives  of  the  defendant, 
the  plaintiff  may  commence  a  new  action  against  the  heirs,  executors,  or  ad- 
ministrators of  such  defendant,  as  the  case  may  require,  within  one  year  after 
such  death,  or  if  no  executors  or  administrators  be  appointed  within  that  time, 
then  within  one  year  after  letters  testamentary  or  of  administration  shall  have 
been  granted  to  them. 

Sect.  5.  When  an  action  commenced  within  the  time  prescribed  by  law, 
shall  abate,  by  reason  of  the  death  of  the  plaintiff,  if  the  right  of  action  sur- 
vive to  his  representatives,  his  executor  or  administrator  may,  within  one  year 
afler  such  death,  commence,  a  new  a^tioUf  if  the  cause  of  such  action  would 
otherwise  survive  ;  and  if  any  action  so  commenced  by  an  executor  or  adminis- 
trator abate  by  the  death  of  the  plaintiff,  a  new  action  may  be  commenced  by 
the  administrator  of  the  same  estate  at  any  time  within  one  year  after  such 
•abatement. 

Sect.  6.  Whenever  tiie  commencement  of  any  suit  shall  be  stayed  by  an 
injunction  of  any  court  of  equity,  the  time  during  which  such  injunction  shall 
be  in  force  shall  not.be  deemed  any  portion  of  the  time  in  this  act  limited  for 
the  commencement  of  such  suit 

Sect.  7.  No  person  shall  avail  himself  of  any  disability  enumerated  in  this 
act,  unless  such  disability  existed  at  the  time  his  right  of  action  or  of  entry 
iwscrued. 

Sect.  8.  If  any  person,  by  absconding,  or  concealing  himself,  or  by  any 
other  improper  act  of  his  own,  prevent  the  commencement  of  any  action  in  this 
act  specified,  such  action  may  be  commenced  within  the  times  herein  respec- 
tively limited  after  the  time  the  commencement  of  such  action  shall  have  ceased 
to  be  so  prevented. 

Skct.  9.  When  there  are  two  or  more  disabilities  existing  at  the  time  the 
right  of  action  or  entry  accrued,  the  limitation  herein  prescribed  shall  not 
attach,  until  all  such  disabilities  be  removed. 

Sect.  10.  The  provisions  of  this  act  shall  not  extend  to  any  section  which 
is  or  shall  be  otherwise  limited  by  any  statute,  but  such  action  shall  be  brought 
within  the  time  limited  by  such  statute. 

Sect.  11.    The  provisions  of  this  act  shall  not  apply  to  any  actions  com- 
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menced,  nor  to  any  cases  where  the  right  of  action  or  of  entry  shall  have  ao^- 
cf ued,  before  the  time  when  this  act  takes  effect,  bat  the  same  shall  remain 
subject  to  the  laws  now  in  force. 

Presumption  of  Patpnent. 

Section  1.  Every  judgment  and  decree  of  any  court  hereafter  rendered 
or  made,  shall  be  presumed  to  be  paid  and  satisfied  after  the  expiration  of 
twenty  years  from  the  time  of  giving  such  judgment  or  decree ;  imd  eveary 
judgment  and  decree  rendered  or  made  at  the  time  this  act  shall 
[^cxliv]  *take  effect,  shall  be  presumed  to  be  paid  and  satisfied  after  the 
expiration  of  twenty  years  from  the  time  thia  act  shall  take  effect ; 
but  in  any  suit  at  law  or  equity,  in  which  the  party  against  whom  such  judg- 
ment or  decree  was  rendered,  or  h»  heirs  or  personal  representativ^es  shall  be  a 
party,  such  presumption  may  be  repelled  by  proof  of  payment,  or  of  written 
acknowledgment  of  indebtedness,  made  within  twenty  years,  of  some  part  of 
the  amount  recovered  by  such  judgment  or  decree.  In  all  other  cases  it  shall 
be  conclusive. 

Sbct.  2.  Every  sealed  instrument  of  writing,  for  the  payment  of  money 
hereafter  made,  shall  be  presumed  to  be  paid  and  satisfied  after  the  expiratioa 
of  twenty  years  from  the  time  such  action  shall  accrue ;  and  every  sealed  in- 
strument of  writing,  for  the  payment  of  money  heretofore  made,  shall  be  pre- 
sumed to  be  paid  and  satisfied  after  the  expiration  of  twenty  years  from  the 
time  this  act  shall  take  effect  and  suoh  right  of  action  shall  accrue,  but  such 
presumption  may  be  repelled  by  proof  of  payment  of  some  part,  or  by  proof 
of  a  written  acknowledgment  of  such  right  of  action  within  that  period. 


ARKANSAS. 

Revised  Statutes  of  the  State  of  Arkansas,  1838.     CL  91 . 

Section  1.  No  action  for  the  recovery  of  any  lands  or  tenements,  or  for 
the  recovery  of  the  possession  thereof,  shall  be  maintained,  unless  it  appear 
that  the  plaintiff,  his  ancestor,  predecessor,  or  grantor,  was  seized  or  possessed 
of  the  premises  in  question  within  ten  years  before  the  commencement  of  such 
suit 

Sect.  2.  No  entry  upon  lands  or  tenements  shiill  be  deemed  sufficient  or 
valid  as  a  claim,  unless  an  action  be  commenced  thereon  within  one  year  after 
such  entry,  and  within  ten  years  from  the  time  when  the  right  to  make  such 
entry  descended  or  accrued. 

Sect.  3.  The  right  of  any  person  to  the  possession  of  any  lands  or  tene- 
ments, shall  not  be  impaired  or  affected  by  a  descent  cast  in  consequence  of 
the  death  of  any  person  in  possession  of  such  estate. 

Sect.  4.  If  any  person  entitled  to  commence  any  action  in  the  preceding 
secdons  specified,  or  to  make  an  entry,  be,  at  the  time  such  title  shall  first  de- 
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Bcend  or  accirae ;  first,  withiQ  the  age  o^  twenty-one  years ;  second,  insane ; 
third,  beyond  the  limits  of  the  State ;  or,  fourth,  a  married  woman  ;  the  time 
during  which  such  disabilities  shall  continue,  shall  not  be  deemed  any  por- 
tion of  the  time  in  this  act  limited,  for  the  commencement  of  such  suit,  or 
the  making  such  entry ;  but  such  person  may  bring  such  action,  or 
*make  such  entry,  after  the  time  so  limited,  and  within  five  years  [*cxlv] 
after  such  di^ility  is  removed,  but  not  after  that  period. 

Sect.  5.  If  any  person  entitled  to  commence  any  such  action,  or  make  such 
entry,  die  during  die  continuance  of  such  disability  specified  in  the  preceding 
secdon,  and  no  termination  or  judgment  be  had  of  the  title,  right,  or  action  to 
him  accrued,  his  heir^  may  commence  such  action,  and  make  such  entry,  after 
the  time  in  this  act  limited  for  that  purpose,  and  within  five  years  after  his 
death,  and  not  after  that  period. 

Sect.  6.  The  following  actions  shall  be  commenced  within  three  years  after 
the  passage  of  this  act,  or,  when  the  cause  of  action  shall  not  have  accrued  at 
the  tiding  efiect  of  this  act,  within  three  years  after  the  cause  of  action  shall 
accrue :  First,  all  actions  of  debt,  founded  upon  any  contract,  obligation,  or 
liability  (not  under  seal),  excepting  such  as  are  brought  upon  the  judgment 
or  decree  of  some  court  of  record  of  the  United  States,  of  this,  or  some  other 
State ;  second,  all  actions  upon  judgments  rendered  in  any  court  not  being  a 
court  of  record ;  third,  all  actions  for  arrearages  of  rent  (not  reserved  by  some 
instrument  in  writing,  under  seal)  ;  fourth,  all  actions  of  account,  assumpsit,  or 
on  the  case,  founded  on  any  contract  or  liability,  expressed  or  implied ;  fifths 
all  actions  for  trespass*  on  lands,  or  for  libels ;  sixth,  aU  actions  for  taking  or 
injuring  any  goods  or  chattels. 

Sect.  7.  The  following  ^tions  shall  be  commenced  within  one  year  after 
the  cause  of  action  shall  accrue,  and  not  after :  First,  all  special  actions  on 
the  case,  for  criminal  conversation,  assault  and  battery,  and  false  imprisonment ; 
second,  all  actions  for  words  spoken,  slandering  the  character  of  another ;  third, 
all  words  spoken,  whereby  special  damages  are  sustained. 

Sect.  8.  All  actions  against  sheriffs,  or  other  officers,  for  the  escape  of  any 
person  imprisoned  on  civil  process,  shall  be  commenced  within  one  year  from 
the  time  of  such  escape,  and  not  af^er. 

Sect.  9.  All  actions  against  sheriffs  and  coroners,  upon  any  liability  in- 
curred by  them,  by  the  doing  any  act,  in  their  official  capacity,  or  by  the  omis- 
sion of  any  official  duty,  except  for  escapes,  shall  be  brought  within  two  years 
after  the  cause  of  action  shall  have  accrued,  and  not  thereafter. 

Sect.  10.  All  actions  upon  penal  statutes,  where  the  penalty,  or  any  part 
thereof,  goes  to  the  State,  or  any  county,  or  person  suing  for  the  same,  shall  be 
commenced  within  two  years  after  the  offence  shall  have  been  committed,  or 
the  cause  of  action  shall,  have  accrued. 

Sect.  11.  All  actions,  not  included  in  the  foregoing  provisions,  shall  be 
commenced  within  five  years  after  the  cause  of  action  shall  have  accrued. 

Sect.  12.  In  all  actions  of  debt,  account,  or  assumpsit,  brought  to  recover 
any  balance  due  upon  a  mutual  open  account  current,  the  cause  of  action  shall 
be  deemed  to  have  accrued  from  the  time  of  the  last  item  proved  in  such 
account 
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Seot.  13.  If  any  person  entitled  to  bting  any  action  in  the  pre- 
l*  cxlvi]  ceding  *  seven  sections  mentioned,  except  in  actions  against  sfaeriffi 
for  escapes,  and  actions  of  slander,  shall,  at  the  time  the  cause  of 
action  accrued,  be  either  wiAln^the  age  of  twenty-one  years,  or  insane,  or  be* 
yond  the  limits  of  this  State,  or  a  married  woman,  such  person  shall  be  at  lib- 
erty to  bring  such  action  within  the  time  specified  in  this  act,  after  such  disa- 
bility is  removed. 

Sect.  14.  No  verbal  promise  or  acknowledgment  shall  be  deemed  saffi* 
cient  evidence  in  any  action  founded  on  a  simple  contract,  whereby  to  ti^e  any 
ease  out  of  the  operation  of  this  act,  or  to  deprive  the  party  of  the  benefits 
thereofl 

Sect.  15.  When  there  shall  be  two  or  more  joint  contractors  or  execu- 
tors, no  such  joint  contractor  or  executor  shall  lose  the  benefit  of  diis  act,  by 
reason  of  any  written  acknowledgment  or  promise  made  and  signed  by  any 
of  the  other  joint  contractors  or  executors.  Nothing  in  this  section  contained 
shall  be  so  construed  as  to  alter,  take  away,  or  lessen  the  effect  of  any  payment 
of  any  principal  or  interest  made  by  any  person  whatever,  on  any  such  joint 
contract 

Sect.  16.  In  actions  against  two  t>r  more  such  joint  contractors  or  execu* 
tors,  although  it  shall  appear  at  the  trial  that  the  plaintiff  is  barred  by  this  act, 
as  to  one  or  more  of  the  joint  contractors  or  executors,  yet  he  shall  be  entitled 
to  recover  against  other  of  such  joint  defendants  by  virtue  of  a  new  acknowl- 
edgment or  promise,  and  judgment  may  be  given,  and  costs  allowed  to  the 
plaintiff,  as  to  tiiie  defendant  against  whom  he  shall  recover,  ami  to- the  o^er 
defendant  against  the  plaintiff. 

Sect.  17.  If  any  defendant,  in  any  action  founded  on  any  simple  contract, 
shall  plead  any  matter  in  abatement,  to  the  effect  that  any  other  person  ought 
to  be  jointly  sued,  and  issoe  be  joined  on  such  plea,  and  it  shall  appear  at  the 
trial  that  the  action  could  not,  by  reason  of  this  act,  be  maintained  against  the 
other  person  named  in  such  plea,  the  issue  joined  on  such  plea  shall  be  found 
against  the  party  pleading  the  same. 

Sect.  18.  None  of  the  provisions  of  this  act  shall  apply  to  suits  brought 
to  enforce  payment  on  bills,  notes,  or  evidences  of  debt  issued  by  any  bank  or 
moneyed  corporation. 

Sect.  19.  If  any  person  entitled  to  bring  any  action  in  the  preceding 
provisions  of  this  act  specified,  die  before  the  expiration  of  the  time  herein 
limited  for  the  commencement  of  such  suit,  and  such  cause  of  action  shall  sur*> 
vive  to  his  representatives,  his  executors  or  administrators  may,  after  the  expi- 
ration of  such  time,  and  within  one  year  after  such  death,  commence  such  suit, 
but  not  after  that  period. 

Sect.  20.  '  If  at  any  time,  when  any  cause  of  action  specified  in  this  act 
accrues  against  any  person,  he  be  out  of  the  State,  sudi  action  may  be  com- 
menced within  the  times  herein  respectively  limited,  after  die  return  of  such 
person  into  the  State ;  and  if,  after  such  cause  of  action  shall  have 
[*  cxlvii]  accrued,  *  such  person  depart  from,  and  reside  out  of  the  State,  the 
time  of  his  absence  shall  not  be  deemed  or  taken  as  any  part  of  the 
time  limited  for  the  commencement  of  such  action. 
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Sect.  21.  If  any  action  shall  be  commenced  witfain  the  times  respectiyely 
prescribed  *itt  this  act,  and  the  plaintiff  therein  safTer  a  nonsuit,  or,  after  a  ver- 
dict for  him,  the  judgment  be  arrested,  or  after  judgment  for  him,  the  same  be 
reversed  on  appeal  or  writ  of  emr,  such  plaintiff  may  commence  a  new  action, 
from  time  to  time,  within  one  year  after  such  nonsuit  suffered,  or  judgment 
arrested  or  reversed ;  and  if  the  cause  of  action  survive  or  descend  to  his  heirs, 
or  survive  to  his  executors  or  administrators,  they  may,  in  like  manner,  com- 
mence a  new  aetion  within  the  time  hierein*  allowed  to  such  plaintiff. 

Sect.  22,  If  any  action  shall  have  been  commenced  within  the  times  re* 
spectively  prescribed  in  the  provisiiMns  of  this  act,  and  the  defendant  in  such 
suit  die  before  judgment,  and  if  the  right  of  action  be  such  as  survives  against 
the  representatives  of  the  defendant,  the  plaindff  may  commence  a  new  action 
against  the  heirs,  executori,  or  administrators,  of  such  defendant,  as  the  case 
may  require,  within  one  year  after  such  death ;  or,  if  no  executor  or  adminis- 
trator be  appointed  within  the  time,  then  within  one  year  after  letters  testa- 
mentary or  of  administration  shall  have  been  granted. 

Sect.  23.  When  an  action  commenced  within  the  time  prescribed  by  law 
shall  abate,  by  reason  of  the  death  of  the  plaintiff,  if  the  right  of  action  sur- 
vive to  his  representatives,  his  executor  or  administrator  may,  within  one  year 
after  snch  death,  commence  a  new  action ;  and  if  any  nction  so  commenced  by 
an  executor  or  administrator  abate  by  the  death  of  the  plaintiff,  a  new  action 
may  be  commenced  by  the  administrator  of  the  same  estate,  at  any  time  within 
one  year  after  such  abatement 

Sect.  24.  Whenever  the  commencement  of  any  suit  shall  be  stayed  by  an 
injunction  of  any  court  of  equity,  the  time  during  which  such  injunction  shall 
be  in  force  shall  not  be  deemed  any  portion  of  the  time  in  this  act  limited  for 
the  commencement  of  such  suit 

Sect.  25.  No  person  shall  avail  himself  of  any  disability  in  this  act  men- 
tioned, unless  such  disability  existed  at  the  time  the  right  of  action  accrued. 

Sect.  26.  If  any  person,  by  leaving  the  county,  absconding,  or  concealing 
himself,  or  any  other  improper  act  of  his  own,  prevent  the  commencement  of 
any  action  in  this  act  specified,  such  action  may  be  commenced  within  the  times 
respectively  limited,  after  the  commencement  of  such  action  shall  have  ceased 
to  be  so  pg^vented. 

Sect.  27.  When  two  or  more  disabilities  are  existing  at  the  same  time  the 
right  of  action  or  entry  accrued,  the  limitation  herein  prescribed  shall  not 
attach  until  all  such  disabilities  are  removed. 

Sect.  28.  The  provisions  of  this  act  shall  not  extend  to  any  action  which  is, 
or  shall  be  otherwise  limited  by  any  statute ;  but  such  action  shall  be  brought 
within  the  time  limited  by  such  statute. 

*  Sect.  29.    The  presumption  of  payment  shall  apply  to  all  judg-    [*  cxlviii] 
ments  of  any  of  the  courts  of  record  in  this  State,  rendered  prior 
to  the  passage  of  this  act,  in  the  same  manner  lis  such  presumption  applies  to 
sealed  instruments. 

Sect.  30. .  Every  judgment  or  decree  which  may  hereafter  be  rendered  in 
any  court  of  this  State,  or  elsewhere,  shall  be  presumed  to  be  paid  and  satisfied 
after  the  expiration  of  ten  years  from  the  time  of  rendering  the  same ;  but  in 
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any  suit  at  law,  or  in  equity,  in  which  the  party  against  whom  sneh  judgment 
or  decree  may  have  been  rendered,  his  heirs,  or  personal  representatives,  shall 
be  a  party,  such  presumption  shall  be  repelled  by  proof  of  payment,  or  a  writ- 
ten acknowledgment  of  indebtedness,  made  wifliin  ten  years,  of  some  part  of 
the  amount  recovered  by  such  judgment  or  decree.  In  all  other  cases,  such 
presumption  shall  be  conclusive. 

Sect.  31*  After  the  expiration  of  ten  years  from  the  time  the  right  of  ac- 
tion shall  accrue  upon  any  instrument  for  the  payment  of  money  or  the  deliv^ 
ery  of  property,  such  right  shall  be  presumed  to  have  been  extinguished  by 
payment ;  but  such  presumption  may  be  repelled  by  proof  of  the  payment  of 
some  part  thereof,  or  by  proof  of  a  written  acknowledgment  of  such  light  of 
action  within  that  period. 

Sect.  82.  No  indorsement  of  any  payment  written  upon  any  bond,  or  any 
other  sealed  instrument,  by  or  on  behalf  of  the  party  to  whom  such  payment 
shall  be  made,  shall  be  deemed  a  sufficient  proof  of  such  payment,  so  as  to  take 
the  case  out  of  the  operation  of  this  act. 

Sect.  S3.  The  provisions  of  this  act  shall  be  deemed  and  taken  to  apply  to 
the  case  of  any  debt  or  simple  contract,  alleged  by  way  of  BetK>ff  on  the  part 
of  any  defendant,  either  by  plea,  notice,  or  otherwise. 

Sect.  34.  No  action  shall  be  maintained  whereby  to  chaq|;e  any  persoa 
upon  any  promise  made  after  full  age,  to  pay  any  debt  contracted  during  in- 
fancy, unless  such  promise  or  satisfaetaos  shall  be  made  by  some  writing  signed 
by  the  party  to  be  charged  therewith. 

Sect.  35.  All  actions,  against  the  purchaser,  his  heirs,  or  assigns,  for  the 
recovery  of  the  lands  sold  by  any  collector  of  the  revenue  for  the  non-payment 
of  taxes,  and  for  lands  sold  at  judicial  sales,  shall  be  brought  witliin  five  years 
after  the  date  of  such  sale,  and  not  thereafter ;  saving  to  minors,  persons  of 
unsound  mind,  and  persons  beyond  seas,  the  period  of  three  yean  after  such 
disability  shall  have  been  removed. 


[•cxlix]  •FLORIDA. 

(From  Tbompsoh^s  Digest  of  the  Statute  Law  of  the  State  of  Florida.) 

CHAPTER  L 

OF   THE   GENERAL  ACT  OF  LIMITATIONS. 

Section  1.     Of  the  Time  unthin  which  Real  and  Personal  Actions  shaU  be 

1.  All  writs  of  formedon  iii  descender,  remainder,  or  reverter,  of  any  lands, 
tenements,  or  hereditaments  whatsoever,  hereafter  to  be  brought  upon  any  title 
or  cause  heretofore  accrued,  or  which  may  hereafter  fall  or  accrue,  shall  be 
sued  out  within  twenty  years  next  after  such  title  or  cause  of  action  accrued, 
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ft&d  not  afterward ;  and  no  person  or  persons  ivbo  now  hath,  or  have,  or  here- 
after  may  have  any  right  or  title^f  entry  into  any  lands,  tenements,  or  heredita* 
ments,  shall  make  an  entry  but  within  twenty  years  next  after  such  right  or 
title  accrued,  and  such  persons  shall  be  barred  from  any  entry  afterward. 

2.  If  any  person  or  persons  entitled  to  such  writ  or  writs,  or  to  such  right  or 
title  of  entry  as  aforesaid,  shall  be  or  were  under  the  age  of  twenty-one  years, 
feme  covert^  non  compos  menlisy  ira{Hrisoned,  or  not  within  this  State,  at  the  time 
of  such  right  or  title  accrued,  or  coming  to  them,  every  such  person,  and  his  or 
her  heirs,  shall  and  may,  notwithstanding  the  said  twenty  years  are  or  shall  be 
expired,  bring  and  maintain  his  action,  or  make  his  entry,  within  ten  years  next 
after  such  disabilities  removed,  or  the  death  of  the  person  so  disabled,  and  not 
afterward. 

3.  In  all  writs  of  right  and  other  actions  possessory,  any  person  may  main^ 
tain  a  writ  of  right  upon  the  possession  or  seiain  of  his  ancestor  or  predecessor 
within  fifty  years ;  or  any  other  possessory  action  upon  the  possession  or  seisio. 
of  his  or  her  ancestor  or  predecessor,  within  forty  years  next  before  the  teste  of 
writ ;  but  no  person  shall  maintain  a  real  action  upon  his  own  possession  or 
seisin,  but  within  thirty  years  next  before  the  teste  of  the  writ* 

4.  All  actions  of  trespass  qwire  clausum  fregit^  and  all  actions  oi  trespass,^ 
detinue,  actions  suriroper,  and  replevin  for  taking  away  of  goods  and  chattels ; 
all  actions  of  account  and  upon  the  case,  other  than  such  accounts  as  concern 
the  trade  of  merchandise  between  merchant  and  merchant,  their  factors  or  ser- 
vants ;  all  actions  of  assumpsit  or  debt  grounded  upon  any  lending  or  contract 
without  specialty;  all  actions  of  debt  for  arrearages  of  rent;  all  actions  of 
assault,  menace,  battery,  wounding,  and  imprisonment,  or  any  of  them, 
which  shall  be  sued  or  brought,  shall  be  commenced  *  and  sued  within  [*  cl] 
the  time  and  limitation  hereafter  expressed,  and  not  after,  that  is  to  say, 

the  said  actions  upon  the  case  other  than  for  slander,  and  the  said  actions  for 
account,  and  the  said  actions  for  trespass,  debt,  detinue,  and  replevin  for  goods 
and  chattels,  and  the  said  actions  of  trespass  quare  clausum  fregit^  within  five 
years  next  after  the  cause  of  such  action  or  suit,  and  not  after,  and  the  said 
actions  of  trespass,  assault,  battery,  wounding,  imprisonment,  or  any  of  them, 
within  three  years  next  after  the  cause  of  such  actions  or  suits,  and  not  after  f 
and  the  said  actions  upon  the  case  for  words,  within  one  year  next  afler  the 
words  spoken,  and  not  after. 

5.  All  actions  or  suits  founded  upon  any  account  for  goods,  wares,  or  mer- 
chandise  sold  and  delivered,  or  for  any  article  charged  in  any  book  account, 
shall  be  commenced  and  sued  within  two  years  next  after  the  arising  of  the 
cause  of  such  action  or  suit,  or  the  delivery  of  such  goods,  wares,  and  mer- 
chandise, and  not  ifter,  except  that  in  the  case  of  the  death  of  such  creditor? 
or  debtors  before^he  expiration  of  the  said  term  of  two  years,  the  fi^rther  time 
of  two  years  from  the  death  of  such  creditor  or  debtor  shall  be  allowed  for  the 
commencement  of  such  actioifb  or  suit 

6.  To  prevent  impositions  or  deception  herein,  the  respective  time  or  date  of 
the  delivery  of  the  several  articles  charged  in  any  such  account,  or  any  receipt 
taken  for  the  delivery  of  them,  shall  be  particularly  specified;  and  if  any' 
merchant  or  trader  shall  wilfully  postdate  any  article  or  articles  in  such  account,. 
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or  the  receipt  taken  for  the  delivery  of  them,  he  shall  forfeit  and  pay  tenibld 
the  amount  of  the  article  or  articles  so  postdated,  to  be  recovered  with  costs  by 
warrant,  where  the  penalty  does  not  exceed  twenty  dollars,  and  by  action  of 
debt  in  any  court  of  record,  where  the  penalty  shall  exceed  that  sum. 

7.  To  prevent  any  doubt  in  the  construction  hereof,  it  is  hereby  declared 
that  the  before-nlentioned  limitation  of  two  years  shall  take  place  and  be  com- 
puted from  the  respective  dates  or  times  of  delivery  of  the  several  articles 
entered  or  charged  in  any  snch  account ;  and  that  all  such  articles  as  shall  have 
been  of  more  than  two  years'  standing,  when  the  action  or  suit  was  commenced, 
shall  be  disallowed  and  rejected,  and  verdict  shall  be  given  or  judgment  ren- 
dered for  no  more  than  the  amount  of  such  articles  as  appear  to  have  been 
actually  charged  or  delivered  within  two  years  next  before  the  commencement 
of  the  suit  as  aforesaid. 

8.  If  in  any  of  the  said  actions  or  suits,  judgment  be  given  for  the  pliuntiii^ 
and  the  same  be  afterwards  reversed  by  error,  or  a  verdict  pass  for  the  plaintifi^ 
and  upon  matter  alleged  in  arrest  of  judgment,  the  judgment  be  given  against 
the  plaintiflT,  that  he  take  nothing  by  his  plaint,  writ,  or  bill,  in  all  such  cases 
the  party  plaintiff,  his  heirs,  executors,  or  administrators  (as  the  case  shall  re- 
quire), may  commence  a  new  action  or  suit  from  time  to  time  within  one  year 
next  after  such  judgment  reversed,  or  such  judgment  given  against  tJhe  plain- 
tiff, and  not  after. 


[*  cli]  *  Sect.  2.     What  ^hall  save  the  Operation  of  the  Statute. 

1.  If  any  person  or  persons,  that  is,  or  shall  be  entitled  to  any  such  actions 
of  trespass,  detinue,  actions  surtroveTf  replevin,  actions  of  account,  actions  of 
debt,  actions  of  trespass  for  assault,  menace,  battery,  wounding,  or  imprison- 
ment be,  or  shall  be  at  the  time  of  any  such  cause  of  action  given  or  accrued, 
fallen  or  come  within  the  age  of  twenty-one  years,  feme  covert,  non  compos  men- 
tis, imprisoned,  beyond  the  seas,  or  <yit  of  the  country,  then  such  person  or  per- 
sons shall  be  at  liberty  to  bring  the  same  actions,  so  as  they  take  the  same 
within  such  times  as  are  before  limited,  after  their  coming  to,  or  being  of  full 
age,  discovert,  of  sane  memory,  at  large,  and  returned  from  beyond  the  seas, 
or  from  without  this  country,  as  by  other  persons  having  no  such  impediment 
should  be  done. 

2.  Whereas  doubts  have  been  suggested  as  to  the  true  intent  and  meaning 
of  the  use  of  the  terms  "  beyond  seas  or  out  of  the  country,"  used  in  the  sev- 
eral acts  of  limitations  heretofore  or  now  of  force  in  this  State.  For  remedy 
whereof-^  • 

Be  it  enacted,  That  the  saving  in  the  act  of  November  th§  tenth,  one  tlioa- 
sand  eight  hundred  and  twenty-eight,  and  all  other  acts  of  limitation  in  favor  of 
persons  "beyond  the  seas  or  out  of  the  country ,"«until  such  persons  shall  have 
returned  from  beyond  the  seas,  or  from  without  the  country,  shall  not  be  held, 
deemed,  or  taken  to  extend  to  persons  who  were  not  at  the  time  of  the  making 
of  the  contract,  or  accruing  of  the  cause  of  action,  domiciled  or  resident  within 
the  limits  of  this  State ;  but  all  such  persons  shall  be  put  upon  the  same  footing, 
and  shall  have  no  other  or  greater  rights  than  are  possessed  by  residents  and 
citizens  of  the  State. 
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8*  All  BuitB  hereafter  brought  in  the  name  or  names  of  any  person  or  per- 
sonsy  residing  beyond  the  seas, .or  o^t  of  this  country,  for  recovery  of  any  debt 
due  for  goods  actually  sold  and  delivered  here,  by  his  or  their  factor  or  factors, 
shall  be  commenced  and  prosecuted  within  the  time  appointed  and  limited  by 
this  act  for  bringing  the  like  suits,  and  not  after,  notwithstanding'  the  saving 
hereinbefore  contained  to  persons  beyond  the  seas,  at  the  time  of  their  causes  of 
action  accrued :  Provided^  nenertkeleas^  that  if  any  factor  shall  happen  to  die 
before  the  expiration  of  the  time  in  which  suit  should  have  been  brought,  such 
principal  shall  be  allowed  two  yeara  from  the  death  of  such  factor  to  commence 
and  prosecute  his,  her,  or  their  action  for  any  debt  due  to  him,  her,  or  them  on 
account  of  any  contract  or  dealing  with  such  factor. 

4.  If  any  person  or  persons,  defendant  or  defendants,  to  any  of  the  afore- 
said actions,  shall  abscond  or  conceal  themselves,  or  by  removal  out  of  the 
country,  or  the  county  where  he  or  they  do  or  shall  reside,  when  such  cause  ot 
action  accrued,  or  by  other  indirect  ways  and  means,  defeat  or  obstruct  any 
person  or  persons  who  have' title  thereto,  from  bringing  or  maintaining 
all,  OS  any  of  the  aforesaid  aetions  within  the  respective  times  *  limited  [*  clii] 
by  this  act,  that  then  and  in  such  case,  such  defendant  or  defendants 
are  not  to  be'  admitted  to  plead  this  act  in  bar  to  any  of  the  afosesaid  actions, 
any  thing  in  this  act  in  any  wise  to  the  contrary  notwithstanding. 


Sect  .3.     Of  Suits  against  Executors  and  Administrators. 

1.  If  any  suit  be  brought  against  any  executor  or  administrator,  or  other 
person  having  charge  of  the  estate  of  a  testator  or  an  intestate,  for  the  recov- 
ery of  debt  due  upon  an  open  account,  it  shall  be  the  duty  of  the  court  before 
whom  such  suit  shall  be  brought,  to  cause  to  be  expunged  from  such  account 
every  item  thereof,  which  shall  appear  to  have  been  due  five  years  before  the 
death  of  the  testator  or  intestate ;  saving  to  all  persons,  non  compos  mentis,  femes 
covert,  infants,  imprisoned,  or  out  of  this  State,  who  may  be  plaintiffs  in  such 
suits  three  years  afler  their  several  disabilities  shall  be  removed ;  and  if  any 
person  shall  wilfiilly  postdate  any  such  account,  he  shall  forfeit  and  pay  tenfold 
the  amount  of  the  articles  so  postdated ;  to  be  recovered  in  any  court  of  record, 
where  the  penalty  incurred  shall  exceed  twenty  dollars,  and  by  warrant  before 
a  justice  of  the  peace,  where  the  penalty  incurred  shall  not  exceed  that  sum. 

2.  No  action  of  debt  shall  be  brought  against  any  executor  or  administrator,, 
or  other  person  having  charge  ^f  the  estate  of  a  testator  or  intestate,  upon  a 
judgment  obtained  against  his  testator  or  intestate,  nor  shall  any  scire  facias  be 
issued  against  any  executor  or  administrator,  or  other  person  having  charge  of 
the  estate  as  aforesaid,  to  revive  such  judgment  afler  the  expiration  of  five 
years  from  the  qualification  of  his  executor  or  administrator,  or  of  such  other 
person  having  charge  of  the  estate,  and  all  such  judgments  after  the  expiration 
of  five  years  upon  which  no  proceeding  shall  have  been  harl,  shall  be  deemed  to 
have  been  paid  and  discharged,  saving  to  all  persons  non  compos  mentis,  femes 
covert,  infants,  imprisoned,  or  out  of  this  State,  who  may  have  been  entitled  to 
the  benefits  of  such  judgments,  three  years  after  these  several  disabilities  shall 
be  removed. 
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CHAPTER  n. 

OF    THE    CASES   WHKBEm   THE    LAW  OF    THE    PLACE   OF    THE    CONTRACT 

HAT    BE    PLEADED. 

1.  In  all  suits  now  pending,  or  that  may  be  hereafter  instituted  in  the  Courts 
of  this  State  upon  any  cause  of  action,  originating  in  any  foreign  State  or 
place,  any  law  or  statute  of  limitatk>n  of  such  foreign  State  or  place,  may  be 
pleaded :  Provided^  however,  that  such  plea  shall  in  no  case  be  adjudged  soffir 
cient,  unless  it  shall  be  made  to  appear  before  the  court  wherein  it  is  pleaded, 

that  such  law  or  statute  of  limitations,  had  completely  run  upon  and 

£*  cliii]    barred  the  action  in  such  foreign  State  or  place,  before  *  the  defendr 

ant  had  ceased  to  be  a  resident  thereof,  and  had  removed  therefrom. 

2.  Any  person,  an  inhabitant  or  resident  of  this  State,  who  shall  be  sued 
within  the  same,  upon  any  contract  made,  or  liability  accruing  in  any  foreign 
oountry,  or  beyond  the  limits  of  this  State,  upon  which  contract  or  liability,  suit 
would  be  barred  by  the  law  of  the  place  where  the  contract  was  made,  or  the 
liability  originated,  then  in  every  such  case  the  defendant  may  plead  such  law 
in  effectual  tar  of  the  suit  thereon  in  thb  State. 

2».  III.  Chap.  2,  §  8,  art.  6. 

All  debts  and  demands,  of  whatsoever  nature,  against  the  estate  of  any  testa- 
tor or  intestate,  which  shall  not  be  exhibited  within  the  said  two  years,  shall 
forever  afterward  be  barred:  Provided,  That  the  executor  or  administrator 
shall,  by  an  advertisement,  to  be  published  once  a  week  for  the  space  of  four 
weeks,  in  some  newspaper  printed  in  this  State,  give  nodce  to  all  creditors, 
legatees,  and  persons  entitled  to  distribution,  that  their  claims  and  demands  will 
be  barred  at  the  expiration  of  the  period  aforesaid,  unless  exhibited  within  the 
same ;  saving,  however,  to  married  women,  infants,  persons  of  unsound  mind, 
imprisoned,  or  beyond  the  limits  of  the  United  States,  in  the,  military  or  naval 
service  thereof  during  war,  the  said  term  of  two  years  afler  their  respective  dis- 
abilities shall  be  removed,  to  exhibit  their  respective  demands  to  said  executors 
or  administrators. 


TEXAS. 

(From  Hartley's  Digest  of  the  Laws  of  Texas.) 
Act  of  December  20,  1836. 

Art.  2375  (39).  Any  actual  settler,  who  is  a  citizen  of  this  republic,  who 
may  have  and  hold  peaceable  possession  of  any  tract  or  parcel  of  land  under  a 
color  of  title  duly  proven  and  recorded  in  the  proper  county  for  a  term  of  five 
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« 

yenrs  from  and  after  recording  of  said  color  of  title  or  titles,  his,  her,  or  their 
claim  shall  be  considered  good  and  valid,  barring  the  olaim  or  claims  of  any 
and  every  person  whatsoever  —  minors,  feme*  covert,  and  persons  non  compos 
menlUj  excepted,  who  shall  have  and  be  allowed  two  years  after  their  maturity, 
marriage,  Qr  return  to  sound  mind,  to  demand  and  commence  an  action  for  his, 
her,  or  their  claims,  and  no  more.  A  peaceable  possession  can  only  be  inter- 
ruptecl  by  an  actual  suit  being  instituted  and  prosecuted  agreeably  to  the  due 
forms  of  law  against  the  holder  or  holders  thereof.  Provided,  that  this  act  shall 
not  afiect  the  rights  of  any  person  who  may  have  been  prevented 
from  complying  with  the  provisions  *of  the  law  by  reason  of  the  [*cliv] 
enemy  having  had  possession  of  the  country,  or  for  want  of  a  proper 
court  or  officer  having  been  established  in  due  time ;  and  provided  further, 
that  this  act  shall  not  give  validity  to  claims  unlawfully  obtained  from  govern'^ 
ment.  *        ♦ 

Act  of  January  20,  1840, , 

Art.  2576  (11).  Be  it  further  enacted,  That  if,  during  the  coverture,  a  .sale 
of  any  of  the  lands  or  slaves  Of  the  wife  be  illegally  effected,  no  limitation  shall 
commence  to  run  during  the  covertute,  and  should  the  wife  survive  the  dissolu- 
tion of  the  marriage,  she  may  sue  for  and  recover  such  property ;  should  the 
wife  survive  the  dissolution,  but  not  the  time  allowed  by  the  law  of  limitations, 
then  the  running  of  such  laws  shall  cease  until  all  the  children  of  the  deceased 
mother  shall  have  arrived  at  the  age  of  majority,  or  those  under  that  age  shall 
have  married,  and  the  heirs  of  the  wife  shall  have  the  unexpired  time  allowed 
by  the  law  of  limitations  within  which  to  institute  their  suit  for  the  recovery  of 
said  propeity ;  and  if  the  wile  shall  not  survive  the  dissolution  of  the  marriage 
the  laws  of  limitations  shall  not  commence  running,  as  to  the  children  of  the 
deceased  mother,  until  all  the  children  shall  have  arrived  at  the  age  of  major- 
ity, or  those  under  that  age  shall  have  married. 


Act  of  February  5, 1841. 

Art.  2377  (t).  Be  it  enacted,  ^c,  That  from  and  afl§r  the  approval  or  final 
passage  of  this  act,  all  actions  of  trespass  for  injury  done  to  the  estate  or  prop- 
erty of  another ;  all  actions  for  detaining  the  personal  property,  and  for  con- 
verting such  personal  property  to  one's  own  use ;  all  actions  for  taking  away 
the  goods  and  chattels  of  another,  and  all  actions  upon  open  accounts,  other 
than  such  accounts  as  concern  the  trade  of  merchandise  between  merchant 
and  merchant,  their  factors  and  servants,  shall  be  commenced  and  sued  within 
two  years  next  after  the  cause  of  such  action  or  suit,  and  not  after.  A.11  actions 
for  injuries  done  to  the  person  of  another,  as  of  assault,  battery,  wounding,  or 
imprisonment,  and  all  actions  for  injuries  done  to  the  character  or  reputation  of 
another,  as  of  libel  or  slander,  shall  be  commenced  and  sued  within  one  year 
next  after  the  cause  of  such  action  or  suit,  and  not  after ;  and  all  actions  of 
debt  grouhded  upon  any  contract  in  writing,  shall  be  commenced  and  sued 
within  four  years  next  after  the  cause  of  such  action  or  suit,  and  not  after. 

M* 
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Art.  2378  (2).  Be  it  further  enacledj  That  judgment  in  any  court  of  record 
T^ithin  this  Kepublic,  when  execution  hath  not  issued  Trithin  twelve  months  aHer 
the  rendition  of  the  judgment,  may  be  revived  by  scire  facias,  or  an  action  of 
debt  brought  thereon  within  ten  years  next  after  the  date  of  such  judgment, 
and  not  after,  or  when  execution  hath  issued  and  no  return'  is  made 
[*clv]  thereon,  the  party  in  whose  favor  the  same  was  issued  shall  *and  may 
move  against  the  sheriff  or  other  officer,  or  his  or  their  security  or 
securities,  for  not  returning  the  same,  within  five  years  from  the  day  on  which 
it  was  returnable,  and  not  after ;  Promded,  That  always,  when  any  person  or 
persons  entitled  to  such  judgment,  when  execution  hath  issued  and  no  return 
made  (in  either  case)  shall  be  or  were  under  the  age  of  twenty-one  years,  was 
a  married  woman,  a  person  of  unsound  mind,  imprisoned,  or  not  within  the 
Republic,  at  the  time  of  such  judgment  being  rendered,  or  such  execution  be- 
ing returnable,  every  such  person,  his  or  her  heirs,  Acecufors,  or  administrators, 
shall  and  may,  notwithstanding  the  said  term  of  five  years  are  or  shall  have  ex- 
pired, iiave  the  benefit  of  said  judgment  when  no  execution  hath  issued,  by 
reviving  the  same  by  scire  facias  or  action  of  debt ;  and  when  execution  hath 
issued,  and  no  return  made,  every  such  person,  his  or  her  heirs,  executors,  or 
administrators,  may  have  the  benefit  of  other  executions,  or  may  move  against 
the  sheriff  or  other  officer,  or  his  or  their  security  or  securities  for  the  same, 
within  five  years  next  after  such  disabilities  be  removed,  and  not  after. 

Art.  2379  (3).  Be  it  further  enacted.  That  all  actions  or  suits  founded 
upon  any  account  for  goods,  wares,  or  merchandise  sold  and  delivered,  or  for 
any  articles  charged  in  any  store  account,  shall  be  commenced  and  sued  within 
two  years  next  after  the  cause  of  such  action  or  suit,  and  not  after,  except  that, 
in  the  case  of  the  death  of  the  creditors  or  debtors,  or  removal  of  the  debtor 
before  the  expiration  of  said  term  of  two  years,  the  further  term  of  one  year 
from  the  death  of  such  creditor  or  debtor  shall  be  allowed  from  the  commence- 
ment of  such  action  or  suit:  Provided,  That  in  case  of  the  removal  of  the 
debtor  out  of  the  county  where  such  debts  were  created,  no  act  of  limitations 
shall  run  unless  the  person  removing  shall,  ten  days  previous  to  his  removal, 
put  up  a  notice  in  writing  at  the  seat  of  justice  of  the  county  from  which  he 
may  be  about  to  remove,  setting  forth  his  intention  to  remove. 

Art.  2380  (4).  Be  it  further  enacted.  That  to  prevent  imposition  or  decep- 
tion herein,  the  respective  times  or  dates  of  the  deliver)'  of  the  several  articles 
charged  in  any  such  account,  or  in  any  receipt  taken  for  the  delivery  of  them, 
shall  be  particularly  specified;  and  if  any  merchant  or  trader  shall  wilfully 
postdate  any  article  or  articles  in  such  account,  or  the  receipt  taken  for  the 
delivery  of  them,  he  shall  forfeit  and  pay  tenfold  the  articles  so  postdated,  to 
be  recovered,  &c. 

Art.  2381  (5).  Be  it  further  enacted.  That  to  prevent  evasion  hereof  in 
^gard  to  the  time  of  the  cause  of  such  action  or  suit,  or  the  time  at  which  6uch 
account  became  due,  it  is  hereby  Provided,  That  no  recovery  shall  be  had  for 
any  article  charged  in  such  account,  which  was  entered,  charged,  or  delivered 
for  a  term  of  two  years  or  upwards  before  the  commencement  of  such  action  or 
suit,  except  in  the  case  of  the  deatii  of  the  creditor  or  debtor,  before  the  expi- 
ration of  one  year  from  the  time  of  such  action  or  suit;  and  in  that  case 
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no  article  shall  be  allowed  vbioh  shall  appear  to  have  *  been  charged    [*  civi] 
or  delivered  three  years  or  upwards  before  the  commencement  of 
such  action  or  suit. 

Art.  2382  (6).  Be  U  further  enacted^  That  if  in  any  such  action  or  suit 
judgment  be  given  for  the  plaintiff,  and  the  same  be  afterwards  reversed  by 
error,  or  a  verdict  passed  for  the  plaintiff,  and  upon  matter  alleged  in  arrest  of 
judgment,  the  judgment  be  given  against  the  plaintiff  that  he  take  nothing  by 
his  plaint,  petition,  or  bill ;  in  all  such  cases,  the  party  plaintiflf,  his  heirs,  execu- 
tors, or  administrators  (as  the  case  shall  require)  may  commence  a  new  action 
or  suit,  from  time  to  time,  within  the  year  next  after  such  judgment  reversed, 
or  such  verdict  given  against  the  plaintifif,  and  not  after. 

Art.  2383  (7).  Be  k  further  enacted^  That  if  any  suit  be  brought  against 
any  executor  or  administrator,  or  other  pei*son  having  charge  of  the  estate  of  a 
testator  or  of  an  intestate,  for  the  recovery  of  a  debt  due  upon  an  open  ac- 
count, it  shall  be  the  duty  of  the  court  before'  which  such  suit  is  brought,  to 
cause  to  be  expunged  from  such  account  every  item  thereof  which  shall  appear 
to  have  become  due  two  years  or  upwards  before  the  death  of  the  testator  or 
intestate.  And  if  any  person  shall  wilfully  postdate  any  such  account,  he  shall 
forfeit  tenfold,  &c. 

Art.  2384  (8).  Be  it  further  enacted^  That  each  and  every  claim  for  money 
which  has  been  due  for  more  than  five  years,  and  less  than  ten  years,  an  action 
shall  be  commenced  thereon  within  one  year  from  the  passage  of  this  act,  and 
not  thereafter ;  on  each  and  every  claim  for  money  due  for  ten  and  less  than 
fifteen  years,  action  shall  be  commenced  within  six  months  from  the  passage  of 
this  act ;  on  each  and  every  claim  for  money  due  for  fifteen  years  and  upwards, 
action  shall  be  commenced  within  three  months  from  the  passage  of  this  act 
and  not  thereafter ;  and  in  each  of  the  cases  mentioned  in  this  section  the 
defendant  shall  be  admitted  to  plead  payment,  and  to  support  the  plea  may 
rely  upon  the  circumstance,  or  the  presumption  arising  from  lapse  of  time. 

Art.  2385  (9).  JBe  it  further  enacted.  That  no  writ  of  error  or  supersedeas 
shall  be  granted  to  any  judgment  in  law,  nor  shall  a  bill  of  ^review  be  granted 
to  any  decree  pronounced  in  equity,  aAer  two  years  from  the  time  such  judg- 
ment or  decree  shall  have  been  made  Anal. 

Art.  2386  (10).  Be  it  further  enacted^  That  any  person  absenting  himself 
beyond  sea  or  elsewhere,  for  seven  years  successively,  shall  be  presumed  to  be 
dead  in  any  cause  wherein  his  death  may  come  in  question,  unless  proof  be 
made  that  he  was  alive  within  that  time;  but  an  estate  recovered  on  such  a 
presumption,  if  in  a  subsequent  action  or  suit  the  person  presumed  to  be  dead 
shall  be  proved  to  be  living',  shall  be  restored  to  him  who  shall  have  been 
evicted,  and  he  may  moreover  demand  and  recover  the  rents  and  profits  of  the 
estate  during  such  time  as  he  shall  be  deprived  thereof,  with  lawful  interest 

Art.  2387  (U).    Be  it  further  enacted^  That  no  law  of  limitations,  except 
in  the  cases  provided  for  in  the  eighth  section  of  this  act,  shall 
*  run  against  infants,  married  women,  persons  imprisoned  or  persons     [*  clvii] 
of  unsound  mind,  diying  the  existence  of  their  respective  disabili- 
ties; and  when  the  law  of  limitations  did  not  commence  to  run  prior  to  the 
existence  of  these  disabilities,  such  persons  shall  have  the  same  time  allowed 
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them  after  tbelr  removal,  that  is  allowed  to  others  by  this  and  oliher  laws  «f 
limitations  now  in  force. 

Art.  2388  (12).  Be  U  further  enacted^  That  when  an  action  may  appear  to 
be  barred  by  a  law  of  limitations,  no  acknowledgment  of  the  justice  of  the 
claim,  subsequent  tew  the  time  it  became  due,  shall  be  admitted  in  evidence  to 
take  the  case  out  of  the  operation  of  the  laws,  unless  su6h  acknowledgment  be 
in  writing,  and  signed  by  the  party  to  be  charged  thereby. 

Art.  2389  (13).  Be  U  further  enacted^  That  no  action  shall  be  brought 
against  any  emigrant  of  the  Republic,  to  recover  a  claim  which  was  barred  by 
the  statute  of  limitations  of  that  country  or  State  from  which  he  emigrated ;. 
nor  shall  an  action  be  brought  to  recover  money  from  an  emigrant  who  was 
released  from  its  payment  by  the  bankrupt  or  insolvent  laws  of  the  coantry  or « 
State  from  which  ho  emigrated. 

Art.  2390  (14).  Be  U  further  enacted^  That  the  person,  who  has  or  shall 
have  right  of  entry  into  any  real  estate,  consisting  of  lands,  tenements,  or  here- 
ditaments, shall  make  entry  therein  within  ten  years  next  afber  this  right 
shall  have  accrue^,  and  on  failure  shall  be  forever  barred  thereafter ;  yet,  if 
the  person  entitled  shall  have  been,  or  shall  be  under  the  age  of  twenty->0Die 
years,  a  feme  covert^  or  insane,  or  if  forcible  occupation  of  the  premises  or  of 
the  country  containing  them,  by  a  public  enemy,  prevent  entry^  the  time  of 
such  disability  shall  not  be  computed  as  a  part  of  the  period  of  limitation.  The 
death  of  one,  dying  possessed  of  such  real  estate  without  right,  shall  not  be 
such  descent  to  the  heir  of  the  decedent  as  to  bar  entry  of  the  person  entitled 
at  the  tin^e  of  the  descent,  unless  such  decedent  shall  have  had  five  years  peace- 
able possession.  Peaceable  possession,  within  the  scope  of  this  act,  is  such  aa  is 
continuous  and  not  interrupted  by  adverse  suit  to  recover  the  estate. 

Art.  2391  (\b).  ^  Be  it  further  enacted^  That  every  suit  to  be  instituted  to 
recover  real  estate,  as  against  him,  her,  or  them  in  possession  under  title  or 
color  of  title,  shall  be  instituted  within  three  years  next  afler  the  cause  of  action 
shall  have  accrued,  and  not  afterwards  \  but,  in  this  limitation,  is  not  to  be  com- 
puted the  duration  of  disability  to  sue  from  minority,  coverture,  or  insanity  of 
him,  her,  or  them  having  cause  of  action.  By  the  term  tide^  as  used  in  this  see* 
tion,  is  meant  a  regular  chain  of  transfer. from  or  under  the  sovereignty  of  the 
soil ;  and  color  of  title  is  constituted  by  a  consecutive  chain  of  such  transfer 
down  to  him,  her,  or  them  in  possession,  without  being  regular ;  as  if  one  or 
more  of  the  memorials  or  muniments  be  not  registered,  or  not  dul^  registered, 
or  be  only  in  writing,  or  such  like  defect  as  may  not  extend  to  or  include  the 
want  of  intrinsi6  fairness  or  honesty ;  or  where  the  party  in  posses-- 
[*  clviii]  sion  shall  hold  the  same  by  a  certificate  of  headnght,  land  *  warrant, 
or  land  scrip,  with  a  chain  of  transfer  down  to  him,  her,  or  them  in 
possession;    and  provided  this  section  shall  not  bar  the  government 

Art.  2392  (16).  Be  it  further  enacted,  That  he,  she,  or  they,  who  shall 
have  had  five  years  like  peaceable  possession  of  real  estate,  cultivating,  nsing, 
or  enjoying  the  same  and  paying  tax  thereon,  if  any,  and  claiming  nnder  a 
deed,  or  deeds,  duly  registered,  shall  be  held  to  have  fi^^Il  title,  precluding  aU 
claims,  but  shall  not  bar  the  government ;  and  saving  to  the  person  or  persons 
having  superior  right  and  cause  of  action,  the  duration  of  disability  arising 
from  nonage,  coverture,  or  insanity. 
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Art.  2898  (1 7).  Be  it  further  enacted ,  That  ten  years  of  sucli  peaceable 
poesession  and  cultivation,  use  or  enjoyment  thereof,  without  any  evidence  of 
title,  shall  give  to  such  naked  possessor  full  property  precursive  of  all  other 
claims,  in  and  to  six  hundred  and  forty  acres  of  land,  including  his,  her,  or 
thefr  improvement,  yet  the  right  of  the  government  is  not  to  be  barred ;  and 
there  is  saved  to  the  person  having  the  title  and  cause  of  a(;]tion,  the  duration 
of  disability  to  sue  from  nonage,  coverture,  or  insanity. 

Art.  2894  (18).  Be  it  furthei'  enacted,  That  the  obligors  or  any  one  or 
more  of  them  whose  name  or  names  appear  in  any  statutory  bond,  concerning 
which  it  is  or  shall  be  by-law  provided,  that  it  is  to  be  or  shall  become  a  judg- 
ment, or  have  the  effect  thereof,  shall  have  one  year  next  after  the  actual  or 
ostensible  forfeiture  thereof,  to  move  the  proper  court  to  quash  said  bond,  or 
otherwise  to  move  for,  and  have  an  issue  or  issues,  and  a  jury  to  try  the  same 
or  any  other  matter  of  fact  which,  in  a  regular  action  on  such  bond,  might 
properly  defeat  or  modify  a  recovery  thereon  against  such  obligor  or  obligors. 

Art.  2395  (22).  Be  it  further  enacted,  That  if  any  persou  against  whom 
there  is  or  shall  be  cause  of  action  is  or  shall  be  without  the  limits  of  the  Re- 
public at  the  time  of  the  accruing  of  such  action,  or  at  any  time  during  which 
the  same  might  have  been  maintained,  then  the  person  entitled  to  such  action 
shall  be  at  .liberty  to  bring  the  same  against  such  person  or  persons,  aAer  his  or 
their  return  to  the  Republic,  and  the  time  of  such  person's  absence  shall  not  be 
accounted  or  taken  as  a  part  of  the  time  limited  by  this  act- 

Art.  2396  (24),  Provides,  That  the  act  of  January  20,  1840,  shall  not  be  so 
construed  as  to  recover  any  claim  which  had  been  barred  by  the  laws  then  in 
force ;  and  all  claims  against  which  the  laws  then  in  force  had  commenced  to 
run  shall  be  barred  by  the  lapse  of  time  which  would  have  barred  them  had 
those  laws  continued  in  force :  Provided,  the  said  time  be  shorter  than  that  by 
which  they  would  have  been  barred  by  the  other  sections  of  this  act. 

Art.  2397  (25).  Be  it  further  enacted.  That  this  act  shall  not  be  construed 
to  prejudice  the  claims  of  those  to  real  estate  that  would  have  been  quieted  at 
an  earlier  time  by  the  twelfth  section  of  ^*  An  act  organizing  the  Inferior 
Courts,"  &c.,  approved  December  26,  1836 ;  and  the  said  section 
*  shall  be  considered  to  continue  in  full  force  whenever  it  will  quiet  [*  clix] 
titles  to  land  at  an  earlier  period  than  this  act. 

Art.  2898.  Act  of  February  5,  1841  (Supplementary)^  extends  the  pro- 
visions of  the  foregoing  act  to  foreign  as  well  as  domestic  claims. 

Art.  2399.  Act  of  June  28,  1845,  Provides,  That  suits  on  foreign  judg- 
ments, decrees,  and  adjudications,  shall  be  barred  in  four  years  after  the  ren- 
dition of  the  same,  unless  brought  within  sixty  days  from  the  passage  of  this 
act 

Art.  2400  (5).  Act  of  March  IG,  1848.  Suits  may  be  commenced  in  the 
District  Courts,  upon  all  appeal  bonds' given  in  the  County  Courts  pertaining  to 
the  estates  of  decedents  and  wards ;  and  upon  all  bonds  given  in  the  District 
Courts,  to  remove  causes  of  the  estates  of  decedents  and  wards  to  the  District 
Courts,  within  four  ye^rs  next  after  the  right  of  action  shall  have  accrued  on 
said  bonds,  and  not  afterwards,  saving  to  persons  nan  compos  mentis,  infants,  and 
femes  covert,  two  years  after  the  respective  disabilities  shall  be  removed. 
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Art.  2401  (114).  Act  of  Maxell  20, 1848.  All  suits  upon  the  bond  of^any 
executor  or  administrator  shall  be  commeneed  and  prosecuted  within  four  years 
next  afler  the  death,  resignation,  removal,  or  discharge  of  such  executdr  or 
administrator,  and  not  thereafter :  Provided^  however,  that  infants,  femes  cwert^ 
and  persons  npn  compos  mentis^  shall  have  at  least  two  years,  within  whieh  to 
institute  such  suits,  after  the  removal  of  their  respective  disabilities. 

Abt.  2402  (40).  Act  of  the  same  date  makes  similar  provisions  with  refer- 
ence to  guardians'  bonds. 
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*  • 

1659.  The  following  actions  may  be  brought  within  the  times  herein  limited 
respectively  after  their  causes  accrue,  and  not  afterwards^  except  when  other^ 
wise  specially  declared,  that  is  to  say : 

First,  Actions  of  slander,  libels,  malicious  prosecution,  injuries  jto  the  pev- 
son,  or  for  a  statute  penalty  within  two  years ; 

Second,  Those  against  a  sheriff  or  other  public  officer  growing  out  of  a  liar 
bility  incurred  by  the  doing  of  an  act  in  an  official  capacity,  or  by  the  ^taiission 
of  an  official  duty,  including  the  non-payment  of  money  collected  on  execution 
within  three  years ;  . 

Third,  Those  founded  on  unwritten  contracts,  those  brought  for  injuries  to 
property,  or  for  relief  on  the  ground  of  fraud  in  cases  heretofore 
[*  clx]  *  solely  cognizable  in  a  court  of  chancery,  and  all  other  actions  not 
otherwise  provided  for,  in  this  respect,  within  five  years ; 

Fourth.  Those  founded  on  written  contracts,  or  judgments  of  any  court 
(except  those  courts  provided  for  in-  the  next  section),  and  those  brought  for 
the  recovery  of  real  property,  within  ten  years ; 

Fifth,  Those  founded  on  a  judgment  of  a  court  of  record,  whether  of  this 
or  of  any  other  of  the  United  States,  or  of  the  federal  courts  of  the  United 
States,  within  twenty  years. 

1660. '  In  actions  for  relief  on  the  ground  of  fraud,  as  above  contemplated, 
the  cause  of  action  will  not  be  deemed  to  have  accrued  until  the  discovery  of 
the  fraud  by  the  party  aggrieved. 

1661.  In  actions  founded  upon  contract  the  above  limitations  shall  not  apply 
if,  from  the  answer  of  the  defendant  or  from  his  testimony  as  a  witness,  it  ap* 
pears  affirmatively  that  the  cause  of  action  still  justly  subsists..  But  the  answer 
of  one  of  several  defendants  shall  not  prejudice  the  interests  of  others  in  this 
respect. 

1662.  Where  there  is  a  continuous  open  current  account,  the  cause  of  action 
shall  be  deemed  to  have  accrued  on  the  date  of  the  last  item  therein,  as  proved 
on  the  trial. 

1663.  The  delivery  of  the  original  notice  to  the  sheriff  of  the  proper  county 
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wi&  intent  that  it  be  served  immediately  (which  intent  shall  be  presumed  un- 
less the  contrary  appears),  or  the  actual  service  of  that  notice  by  another  per- 
son is  a  commencement  of  the  action.  , 

1664.  The  time  during  yhich  a  defendant  is  a  non-resident  of  the  State, 
^all  not  be  inchided  in  computing  any  of  the  periods  of  limitation  above  pre- 
scribed. 

1665.  But  when  a  cause  of  action  has  been  fully  barred  by  the  laws  of 
any  country  where  the  defendant  has  previously  resided,  such  bar  shall  be 
the  same  defence  here  as  though  it  had  arisen  under  the  provisions  of  this 
chapter. 

1666.  The  above  limitation  of  actions  for  the  recovery  of  real  property 
shall  not  apply  to  minors  so  far  as  to  prevent  them  from  having  at  least  one 
year  afler  attaining  their  majority  within  which  to  commence  such  actions. 

1667.  If  the  person  entitled  to  a  cause  of  action  die  within  one  year  next 
previous  to  the  expiration  of  the  limitation  above  provided  for,  the  limitation 
above  mention^  shall  not  apply  until  one  year  afler  such  death. 

1668.  If,  after  the  commencement  of  an  action,  the  plaintiff  fail  therein  for 
any  cause  except  negligence  in  its  prosecution,  and  a  new  suit  be  brought 
within  six  months  thereafter,  the  second  suit  shall,  for  the  purposes  herein  con- 
templated, be  deemed  a  continuation  of  the  first 

1669.  The  above  limitations  and  provisions  shall  not  apply  to  evidences  of 
debt  intended  to  circulate  as  money,  but  shall  in  other  respects  be  applicable  to 
all  actions  brought  by  or  against  all  bodies  corporate  and  politic,  except  when 
odierwise  expressly  declared. 

♦  1670.    Causes  of  action,  founded  on  contract,  are  revived  by  an      [*  clxi] 
admission  that  the  debt  is  unpaid  as  well  as  by  a  new  promise  to  pay 
the  same. 

1671.  The  provisions  of  this  chapter  are  intended  to  apply  to  causes  of  ac- 
tion which  have  already  accrued  and  are  not  yet  barred,  subject  to  the  regula- 
tions contained  in  the  following  two  sections. 

1672.  The  times  hereinafter  allowed  for  commencing  actions  in  such  cases 
shall  not  be  less  than  one  half  the  periods  of  limitation  herein  respectively  pre- 
scribed, except  as  provided  in  the  next  section. 

1673.  But  when  the  period  of  limitation,  heretofore  fixed  by  statute,  is  not 
enlarged  by  the  provisions  of  the  first  section  of  this  chapter,  the  time  allowed 
for  the  commencement  of  a  suit  shall  in  no  case  be  greater  than  that  fixed  by 
the  law  heretofore  in  force  as  applied  to  those  cases.  • 

1674.  The«time  of  limitation  in  relation  to  actions  for  the  recovery  of  real 
estate,  aai  prescribed  in  this  chapter,  shall  not  commence  to  run  in  favor  of  a 
settler  on  any  public  lands  until  such  lands  have  been  sold  by  the  State. 
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CALIFORNIA. 
(Statutes  of  California.    First  Session.) 

CHAPTER  I. 

SfiCT.  1.  Civil  actions  can  only  be  commenced  within  the  periods  prescribed 
in  this  actf  afler  the  cause  of  action  shall  have  accrued,  except  when  a  different 
limitation  is  prescribed  by  statute. 

Seot.  2.  When  the  cause  of  action  has  already  accrued,  the  party  entitled, 
and  those  claiming  under  him,  shall  have,  afler  the  passage  of  this  act,  the 

whole  period  herein  prescribed  in  which  to  commence  an  action. 

• 

CHAPTER  11. 

Sect.  3.  The  people  of  this  State  will  not  sue  any  person  for  or  in  respect 
to  any  real  property,  or  the  issues  or  profits  thereof,  by  reason  of  the  right  or 
title  of  the  people  to  the  same,  unless,  1st,  such  right  or  title  shall  have  accrued 
within  ten  years  before  any  action  or  other  proceeding  for  the  same  shall  be 
commenced,  or  unless ;  2d,  the  people,  or  those  from  whom  they  claim,  shall 
have  received  the  rents  or  profits  of  such  real  property,  or  of  some  part 
thereof,  within  the  space  of  ten  years. 

Sect.  4.    No  action  shall  be  brought  for  or  in  respect  to  real  prop- 

[*  clxii]     erty  *by  any  person  claiming  by  virtue  of  letters-patent  or  grants 

from  the  State,  unless  the  same  might  have  been  commenced  by  the 

people  as  herein  specified,  in  case  such  patent  or  grant  had  not  been  issued  or 

made. 

Sect.  5.  When  letters  patent  or  grants  of  real  property  shall  have  been 
issued  or  made  by  the  people  of  this  State,  and  the  same  shall  be  declared  void 
by  the  determination  of  a. competent  court,  rendered  upon  an  allegation  of  a 
fraudulent  suggestion,  or  concealment,  or  forfeiture,  or  mistake,  or  ignorance  of 
a  material  fact,  or  wrongful  detaining,  or  defective  title,  in  such  case  an  action 
for  the  recovery  of  the  premises  so  conveyed  may  be  brought  either  by  the  peo- 
ple of  the  State,  or  by  any  subsequent  patentee  or  grantee  of  the  same  premi- 
ses, his  heirs  or  assigns,  within  five  years  after  such  determination  was  made, 
but  not  &fter  that  period. 

Sect.  6.  No  action  for  the  recovery  of  real  property,  or  fof  the  recovery 
of  the  possession  thereof,  shall  be  maintained  unless  it  shall  appear  that  the 
plaintiff,  his  ancestor,  predecessor,  or  grantor,  was  seized  or  possessed  of 
the  premises  in  question  within  five  years  before  the  commencement  of  the 
action. 

.  Sect.  7.  No  cause  of  action,  or  defence  to  an  action  founded  upon  the  title, 
to  real  property,  or  to  rents  or  service  out  of  the  same,  shall  be  effectnal  nnless 
it  appear  that  the  person  prosecuting  the  action  or  making  the  defence,  or 
under  whose  title  the  action  is  prosecuted,  or  the  defence  is  made,  or  the  ances- 
tor, predecessor,  or  grantor  of  such  person  was  seized  or  possessed  of  the 
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premises  in  qaestion  within  five  years  before  the  commencement  of  the  act  in 
respect  to  which  such  action  is  prosecuted  or  defence  made. 

Sect.  8.  No  entry  upon  real  estate  shall  be  deemed  sufficient  or  valid  as  a 
claim,  unless  an  action  be  commenced  thereon  within  one  year  after  making 
such  entry,  and  within  ^ve  years  from  the  time  when  the  right  to  make  such 
entry  descended  or  accrued. 

Sect.  9.  In  every  action  for  the  recovery  of  real  property,  or  the  possession 
thereof,  the  person  establishing  a  legal  title  to  the  premises  shall  be  presumed 
to  have  been  possessed  thereof,  within  the  time  prescribed  by  law,  and  the  oc- 
cupation of  such  premises  by  any  other  person  shall  be  deemed  to  have  been 
under  and  in  subordination  to  the  legal  title,  unless  it  appear  that  such  premises 
have  been  held  and  possessed  adversely  to  such  legal  title,  for  five  years  before 
the  commencement  of  such  action. 

Sect.  10.  Whenever  it  shall  appear  that  the  occupant  or  those  under  whom 
he  claims,  entered  into  the  possession  of  premises,  under  claim  of  title,  exclu- 
sive of  any  other  right,  founding  such  claim  upon  a  written  instrument,  as 
being  a  conveyance  of  the  premises  in  question,  or  upon  the  decree  or  judg- 
ment of  a  competent  court,  and  that  there  has  been  a  continued  occupation  and 
possession  of  the  premises  included  in  such  instrument,  decree,  or  judgment,  or 
of  some  part  of  such  premises,  under  such  claim  for  five  years,  the 
premises  so  included  shall  be  deemed  to  have  been  held  *  adversely,  [*  clxiii] 
except  that  when  the  premises  so  included,  consist  of  a  tract  divided 
into  lots,  the  possession  of  one  lot  shall  not  be  deemed  a  possession  of  any  other 
lot  of  the  same  tract 

Sect.  11.  For  the  purpose  of  constituting  an  adverse  possession  by  any  per- 
son claiming  a  title  founded  upon  a  written  instrument,  or  a  judgment  or  decree, 
land  shall  be  deemed  to  have  been  possessed  and  occupied  in  the  following 
cases :  Ist  When  it  has  been  usually  cultivated  and  improved.  2d.  When  it  has 
been  protected  by  a  substantial  in  closure.  3d.  When  (although  not  inclosed)  it 
has  been  used  for  the  supply  of  fuel  or  of  fencing  timber  for  the  purposes  of  hus- 
bandry, or  for  the  use  of  pasturage,  or  for  the  ordinary  use  of  the  occupant.  4th. 
When  a  known  lot  single  farm  has  been  partly  improved,  the  portion  of  such  lot 
or  farm  that  may  have  been  left  not  cleared,  or  not  inclosed  according  to  the 
usual  custom  of  the  adjoining  country,  shall  be  deemed  to  have  been  occupied 
for  the  same  length  of  time  as  the  part  improved  and  cultivated. 

Sect.  12.  When  it  shall  appear  that  there  has  been  an  actual  continual 
occupation  of  premises,  under  a  claim  of  title,  exclusive  of  any  other  right,  but 
not  founded  upon  a  written  instrument,  or  a  judgment  or  decree,  the  premises 
so  actually  occupied,  and  no  other,  shall  be  deemed  to  have  been  held  ad- 
versely. 

Sect.  13.  For  the  purpose  of  constituting  an  adverse  possession  by  a  person 
claiming  title,  not  founded  upon  a  written  instrument,  judgment,  or  decree,  land 
shall  be  deemed  t9  have  be«n  possessed  and  ocupied  in  the  following  cases  only : 
1st.  When  it  has  been  protected  by  a  substantial  inclosure.  2d.  When  it  has 
been  usually  cultivated  and  improved. 

Sect.  14.  W^henever  the  relation  of  landlord  and  tenant  shall  have  existed: 
between  any  persons,  the  possession  of  the  tenant  shall  be  deemed  the  posses 
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sion  of  the  landlord,  until  the  expiration  of  five  years  from  the  termination  of 
the  tenancy,  or  where  there  has  been  no  written  lease,  until  the  expiration  of 
five  years  from  the  time  of  the  last  payment  of  rent,  notwithstanding  that  such 
tenant  may  have  acquired  another  title,  or  may  have  claimed  to  hold  adversely 
to  his  landlord.  But  such  presumptions  shall  not  be  made  afler  the  periods 
herein  limited. 

Sect.  15.  The  right  of  a  person  to  the  possession  of  any  real  property  shall 
not  be  impaired  or  affected  by  a  descent  being  cast  in  consequence  of  the  death 
of  a  penon  in  possession  of  such  property. 

Sect.  16.  If  a  person  entitled  to  commence  any  action  for  the  recovery  of 
real  property,  or  to  make  an  entry  or  defence,  founded  on  the  title  to  real  prop- 
erty, or  to  rents  or  services  out  of  the  same,  be  at  the  time  such  title  shall  first 
•descend  or  accrue,  either ;  1.  within  the  age  of  twent}'-five  years;  or  2.  insane; 
or,  3.  imprisoned  on  a  criminal  chaise,  or  in  execution  upon  conviction  of  a 
criminal  offence,  for  a  term  less  than  for  life ;  or,  by  a  married  woman ;  the 
time  during  which  such  disability  shall  continue  shall  not  be  deemed 
[*  clxiv]  any  portion  of  the  time  in  this  act  limited  for  the  *  commencement 
of  such  action,  or  the  making  such  entry  or  defence ;  but  such  action 
may  be  commenced,  or  entry  or  defence  made,  within  the  period  of  five  years 
after  such  disability  shall  cease,  or  afler  the  death  of  the  person  entitled,  who 
shall  die  under  such  disability,  but  such  action  shall  not  be  commenced,  or 
entry  or  defence  made,  after  that  period. 


CHArXER  m. 

Sect.  1 7.  Actions  other  than  those  for  the  recovery  of  real  property,  can 
only  be  commenced  as  follows :  —  Within  five  years :  An  action  upon  a  judg- 
ment or  decree  of  any  court  of  the  United  States,  or  of  any  State  or  territory 
within  the  United  States.  Within  four  years :  An  action  upon  any  contract, 
obligation,  or  liability  founded  upon  an  instrument  of  writing  except  those  men- 
tioned in  the  preceding  section.  Within  three  years:  1.  An  action  for  a  lia- 
bility created  by  statute,  other  than  a  penalty  or  forfeiture.  2.  An  action  for 
trespass  on  real  property.  3.  An  action  for  taking,  detaining,  or  injuring  any 
goods  or  chattels,  including  actions  for  the  specific  recovery  of  personal  prop- 
erty. 4.  An  action  for  relief  on  the  ground  of  fraud,  the  cause  of  action  in  such 
case  not  to  be  deemed  to  have  accrued  until  the  discovery,  by  tiie  aggrieved 
party,  of  the  fiicts  constituting  the  fraud.  Within  two  years :  An  action  upon 
a  contract,  obligation,  or  liability,  not  founded  upon  an  instrument  in  writing, 
except  an  action  on  an  open  account,  for  goods,  wares,  and  merchandise,  and 
an  action  for  any  article  charged  in  a  store  account.  2.  An  action  against  a 
sheriff*,  coroner,  or  constable,  upon  the  liability  incurred  by  the  doing  of  an  act 
in  his  official  capacity,  and  in  virtue  of  his  office,  or*  by  the  omission  of  an  offi* 
cial  duty,  including  the  non-payment  of  money  collected  on  an  execution.  But 
this  section  shall  not  apply  to  an  action  for  an  escape.  Within  one  year :  An 
action  upon  a  statute  for  a  penalty  or  forfeiture,  when  the  action  is  given  to  an 
individual,  or  to  an  individual  and  the  State,  except  when  the  statute  imposing 
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it  prescribes  a  different  limitation.  2.  An  action  for  libel,  slander,  assault,  bat- 
tery, or  false  imprisonment  8.  An  action  upon  a  statute  for  a  forfeiture  or 
penalty  to  the  people  of  the  State.  4.  An  action  against  a  sheriff  or  other 
officer,  for  the  escape  of  a  prisoner  arrested  or  imprisoned  on  civil  process. 
5.  An  action  on  an  open  account  for  goods,  wares,  and  n^erchandise  sold  and 
delivered.    6.  An  action  for  any  article  charged  in  a  store  account. 

Sect.  18.  In  an  action  brought  to  recover  a  balance  due  upon  a  mutual, 
open,  and  current  account,  where  there  hare  been  reciprocal  demands  between 
the  parties,  the  cause  of  action  shall  be  deemed  to  have  accrued  from  the  time 
of  the  last  item  proved  in  the  account  on  either  side. 

Sect.  19.  An  action  for  relief,  not  hereinbefore  provided  for,  must  be  com- 
menced within  four  years  afler  the  cause  of  action  shall  have  accrued. 

♦Sect.  20.    The  limitations  prescribed  in  this  chapter  shall  apply     [*clxv] 
to  actions  brought  in  the  name  of  the  State,  or  for  the  benefit  of  the 
State,  in  the  same  manner  as  to  actions  brought  by  private  persons. 


CHAPTER  IV. 

Sect.  21.  An  action  shall  be  deemed  to  be  commenced,  within  the  meaning 
of  this  act,  when  the  complaint  has  been  filed  in  the  proper  court 

Sect.  22.  If  when  the  cause  of  action  shall  accrue  against  a  person,  he  is 
out  of  the  State,  the  action  may  be  commenced  within  the  time  herein  limited 
ailer  his  return  to  the  State ;  and  if  after  the  cause  of  action  shall  have  accrued, 
he  depart  the  State,  the  time  of  his  absence  shall  not  be  part  of  the  time  limited 
for  the  commencement  of  the  action. 

Sect.  23.  If  a  person  entitled  to  bring  any  action  mentioned  in  the  last 
preceding  chapter,  except  for  a  penalty  or  forfeiture,  or  against  a  sheriff  or 
other  officer  for  an  escape,  be,  at  the  time  the  cause  of  action  accrued,  either : 
1st.  Within  the  age  of  twenty-one  years ;  or,  2d.  Insane ;  or,  3d.  Imprisoned 
on  a  criminal  charge,  or  in  execution  under  the  sentence  of  a  criminal  court,  for 
a  term  less  than  his  natural  life ;  or,  4th.  A  married  woman ;  the  time  of  such 
disability  shall  not  be  a  part  of  the  time  limited  for  the  commencement  of  the 
action. 

Sect.  24.  If  a  person  entitled  to  bring  an  action,  die  before  the  expiration 
of  the  time  limited  for  the  commencement  thereof,  and  the  cause  of  action  sur- 
vive, an  action  may  be  commenced  by  his  representatives,  after  the  expiration 
of  that  time,  and  within  six  months  from  his  death.  If  a  person  against  whom, 
an  action  may  be  brought,  die  before  the  expiration  of  the  time  limited  for  the 
commencement  thereof,  and  the  cause  of  action  survive,  an  action  may  be  com- 
menced against  his  executors  or  administrators  after  the  expiration  of  that  time, 
and  within  one  year  after  the  issuing  of  letters  testamentary,  or  of  administra- 
tion. 

Sect.  25.  When  a  person  shall  be  an  alien  subject,  or  citizen  of  a  country 
at  war  with  the  United  States,  the  time  of  the  continuance  of  the  war  shall  not 
be  part  of  the  period  limited  for  the  commencement  of  the  action. 

Sect.  26.    If  an  action  shall  be  commenced  within  the  time  prescribed  there- 
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for,  and  a  jadgment  therein  for  the  plaintiff  reversed  on  appeal,  the  plaintiff,  or 
if  he  die  and  the  cause  of  action  survive,  his  heirs  or  representatives,  may  com- 
mence a  new  action  within  one  year  after  the  reversal. 

Sect.  27.  When  the  commencement  of  an  action  shall  be'btayed  by  an  in- 
junction or  statutory  prohibition,  the  time  of  the  continuance  of  the  injunction 
or  prohibition  shall  not  be  part  of  the  time  limited  for  the  conunencement  of 

the  action. 
£*  clxvi]       *  Sect.  28.    No  person  shall  avail  himself  of  a  disability,  unless  it 
existed  when  his  right  of  action  accrued. 

Sect.  29.  When  two  or  more  disabilities  coexist,  at  the  time  the  right  of 
action  accrues,  the  limitation  shall  not  attach  until  they  all  be  removed. 

Sect.  80.  The  preceding  sections  of  this  act  shall  not  affect  actions  against 
directors  or  stockholders  of  a  corporation  to  recover  a  penalty  or  forfeiture 
imposed,  or  to  enforce  a  liability  created  by  laws ;  but  such  actions  must  be 
brought  within  three  years  after  the  discovery  by  the  aggrieved  party  of  the 
facts  upon  which  the  penalty  or  the  forfeiture  attached,  or  the  liability  was 
created. 

Sect.  31.  No  acknowledgment  or  promise  shall  be  sufficient  evidence  of  a 
new  or  continuing  contract  whereby  to  take  the  case  out  of  the  operation  of 
the  statute,  unless  the  same  be  contained  in  some  writing  signed  by  the  party 
to  be  charged  thereby. 


LORD  TEKTERDEN'S  ACT. 

9  Geo.  IV.  c.  14. 


*^  An  Act  for  rendering  a  written  memorandum  necessary  to  the  validity  of  certain 

promises  and  engagements" 

Sect.  1.  Whereas,  by  an  act  passed  in  England  in  the  twenty-first  year  of 
the  reign  of  King  James  the  First,  it  was,  among  other  things,  enacted,  that  all 
actions  of  account  and  upon  the  case,  other  than  such  accounts  as  concern  the 
trade  of  merchandise  between  merchant  and  merchant,  their  factors  or  servants, 
all  actions  of  debt  grounded  upon  any  lending  or  contract  without  specialty,  and 
all  actions  of  debt  for  arrearages  of  rent,  should  be  commenced  within  three  years 
after  the  end  of  the  then  present  session  of  parliament,  or  within  six  years  next 
after  the  cause  of  such  actions  or  suit  and  not  after :  and  whereas,  a  similar  en- 
actment is  contained  in  an  act  passed  in  Ireland  in  the  tenth  year  of  the  reign 
of  King  Charles  the  First ;  and  whereas  various  questions  have  arisen  in  actions 
founded  on  simple  contract,  as  to  the  proof  and  effect  of  acknowledgments  and 
promises  offered  in  evidence  for  the  purpose  of  taking  cases  out  of  the  operation 
of  the  said  enactments,  and  it  is  expedient  to  prevent  such  questions,  and  to 
make  a  provision  for  giving  effect  to  the  said  enactments  and  to  the  intention 
thereof:  Be  it  therefore  enacted,  by  the  king's  most  excellent  majesty,  by  and 
with  the  advice  and  consent  of  the  lords  spiritual  and  temporal  and  commons  in 
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tliis  present  parliament  assembled,  and  bj  the  authority  of  the  same, 
that  in  actions  of  debt,  or  upon  the  case,  grounded  *  upon  any  sim-  [*  clxTii] 
pie  contract,  no  acknowledgment  or  promise  by  words  only  shall  be 
deemed  sufficient  evidence  of  a  new  or'  continuing  contract,  whereby  to  take 
any  case  out  of  the  operation  of  the  said  enactments  or  either  of  them,  or  to 
deprive  any  party  of  the  benefit  thereof,  unless  such  acknowledgment  or  prom- 
ise shall  be  made  or  contained  by  or  in  some  writing,  to  be  signed  by  the  party 
chargeable  thereby ;  and  that  where  there  shall  be  two  or  more  joint-contractors, 
or  executors  or  administrators  of  any  contractor,  no  such  joint-contractor,  exec- 
utor, or  administrator  shall  lose  the  benefit  of  the  said  enactments  or  either  of 
them,  so  as  to  be  chargeable  in  respect  or  by  reason  only  of  any  written  ac« 
kaowledgment  or  promise  made  and  signed  by  any  pther  or  others  of  them : 
Providedf  alxfaySj  that  nothing  herein  contained  shall  alter  or  take  away,  or 
lessen  the  effect  of  any  payment  of  any  principal  or  interest  made  by  any  per- 
son whatsoever :  Provided^  also,  that  in  actions  to  be  commenced  against  two  or 
more  such  joint-contractors,  or  executors  or  administrators,  if  it  shall  appear  at 
the  trial  or  otherwise  that  the  plaintiff,  though  barred  by  either  of  the  said 
recited  acts,  or  this  act-,  as  to  one  or  more  of  such  joint  contractors,  or  executors 
or  administrators,  shall  nevertheless  be  entitled  to  recover  against  any  other  or 
^others  of  the  defendants,  by  virtue  of  a  new  acknowledgment,  or  promise,  or 
otherwise,  judgment  may  be  given  and  costs  allowed  for  the  plaintiff,  as  to  such 
defendant  or  defendants  against  whom  he  shall  recover,  and  for  the  other  de- 
fendant or  defendants  against  the  plaintiff. 

Sect.  2.  If  an}'  defendant  or  defendants,  in  any  action  on  any  simple  con- 
tract, shall  plead  any  matter  in  abatement  to  the  effect  that  any  other  person  or 
persons  ought  to  be  jointly  sued  and  issue  be  joined  on  such  plea,  and  it  shall 
appear  at  the  trial  that  the  action  could  not  by  reason  of  the  said  recited  acts, 
or  of  this  act,  or  of  either  of  them,  be  maintained  against  the  other  person  or 
persons  named  in  such  plea,  or  any  of  them,  the  issue  joined  on  such  plea  shall 
be  found  against  the  party  pleading  the  same. 

Sect.  3.  No  indorsement  or  memorandum  of  any  payment  written  or  made 
after  the  time  appointed  for  this  act  to  take  effect  upon  any  promissory  note, 
%i\\  of  exchange,  or  other  writing,  by  or  on  the  behalf  of  the  party  to  whom 
such  payment  shall  be  made,  shall  be  deemed  sufficient  proof  of  such  payment, 
so  as  to  take  the  case  out  of  the  operation  of  either  of  the  said  statutes. 

Sect.  4.  That  the  said  recited  act,  and  this  act,  shall  be  deemed  and  taken 
to  apply  to  the  case  of  any  debt  on  simple  contract  alleged  by  way  of  set-off  on 
the  part  of  any  defendant,  either  by  plea,  notice,  or  otherwise. 
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ACT   OF   VIRGIXIA  REQUIRING  NEW  PROMISES  AND  ACKNOWLEDGMENTS  TO 

BE   IN   WRITING. 

An  Act  amending  the  Statute  of  Limitations,    (^Passed  April  3,  1838.) 

1.  Be  it  enacted  by  the  General  Assembly,  That  in  actions  of  debt,  or  npon 
the  case,  grounded  upon  any  simple  contract,  no  acknowledgment  or  promise 
made  hereafter,  by  words  only,  shall  be  deemed  sufficient  eyidence  of  a  new  or 
continuing  contract,  whereby  to  take  any  case  out  of  the  operation  of  the  act, 
entitled,  *'  An  act  for  limitation  of  actions,  for  preventing  frivolous  and  vexatious 
suits,  concerning  jeofails  and  proceedings  in  civil  cases,"  passed  February  25, 
1819,  or  to  deprive  any  party  of  the  benefit  thereof,  unless  such  .acknowledg- 
ment or  promise  shall  be  made,  or  contained  by  or  in  some  writing  to  be  signed 
by  the  party  chargeable  thereby ;  and  that  where  there  shall  be  two  or  more 
joint  contractors,  or  executors  or  administrators  of  any  contractor,  no  such  joint 
contractor,  executor  or  administrator,  shall  lose  the  benefit  of  the  said  act,  so  as 
to  be  chargeable  in  respect  or  by  reason  only  of  any  written  acknowledgment  or 
promise  made  and  signed  by  any  other  or  others  of  them :  Provided,  That  in 
actions  to  be  commenced  against  two  or  more  such  joint  contractors,  or  execu- 
tors or  administrators,  if  it  shall  appear  at  the  trial  or  otherwise,  that  the  plain- 
tiff', though  barred  by  the  before  recited  act,  or  this  act,  as  to  one  or  more  of 
such  joint  contractors,  or  executors  or  administrators,  shall  nevertheless  be  en- 
titled to  recover  against  any  other  or  others  of  the  defendants,  by  virtue  of  a 
new  acknowledgment  or  promise,  or  otherwise,  judgment  may  be  given  and 
costs  allqwed  for  the  plaintiff  as  to  such  defendant  or  defendants  against  whom 
he  shall  recover,  and  for  the  other  def^dant  or  defendants  against  the  plaintiff: 
And  provided,  also,  That  every  such  written  promise  or  acknowledgment  shall 
be  held  and  taken  to  be  a  drawing  down  of  the  original  debt  or  contract  to  the 
date  of  the  said  promise  or  acknowledgment. 
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[The  figures  refer  to  Sections.] 

ACCOUNT. 

See  Merchants'  Accounts^  Mutual  Accounts. 
action  of,  and  the  limitation  of  it,  69. 

exception  of  "  merchants'  accoants  "  confined  to  the  action  of  account,  153. 
ACKNOWLEDGMENT  OF  DEBTS. 

See  New  Promises  and  Acknowledgments* 
ACTIONS. 

See  Real  Actions. 

what  actions  ex  contractu  are  within  the  statute,  68  to  78. 
And  see  Account ,  Assumpsit,  Debt,  Covenant,  Trover,  Trespass, 
as  to  the  postponement  of  a  right  of  action  on  a  contract,  121,  1S2. 
ADMIRALTY, 

courts  bf,  how  goTemed  by  the  statute  of  limitations,  31  to  33. 

statute  of  James  not  pleadable  in,  31. 

suits  in,  how  limited  by  statute  of  4  Anne  (c.  16),  31. 

statute  of  Anne  not  applicable  in  this  country,  32. 

no  statute  limiting  suits  in,  in  this  country,  32. 

State  laws  not  binding  in,  32. 

but  courts  of,  do  not  entertain  suits  on  stale  demands,  and,  like  courts  of 

equity,  act  in  analogy  to  rules  prescribed  by  courts  of  law,  33. 
ADVERSE  POSSESSION,  ^ 
considered,  380  to  418. 
"    as  affecting  boundaries,  see  Boundaries, 

the  foundation  upon  which  real  and  possessory  actions  are  supported,  380. 

of  much  importance  in  this  country',  380. 

is  evidence  of  a  fee,  independently  of  statute,  1  to  5. 

the  rule  how  construed,  in  controversies  between  States,  380. 

private  individuals  in  all  cases  barred  by,  under  the  statute  of  limitations, 

381. 
where  neither  party  has  title,  the  prior  possession  prevails,  381. 
an  entry,  by  the  party  who  has  the  written  title,  may  be  dispossessed  by  an 

adverse  possessor,  381. 

(647) 
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ADVERSE  POSSESSION  —  Conuinued. 

may  be  set  up  to  show  the  nullity  of  a  conveyance  by  a  person  out  of  pos- 
session, 881,  418. 
the  effect  of  adverse  possession  the  same  In  equity,  882,  390. 
caution  requisite  in  purchasers  of  land  held  adversely,  383. 
presumption  always  in  favor  of  legal  owner,  384. 
and  possession  may  be  permissive,  384. 

possession,  to  be  adverse,  must  denote  disseizin.    See  Disseizin. 
dif&culty  in  defining,  390. 
definition  offered,  390. 

proof  of  tn^^ni  to  claim  against  the  true  owner,  requisite,  390. 
questions  of,  questions  of  law  and  fact^  390. 
the  jury  are  to  find  as  to  the  quo  animo,  390. 

intent  to  hold  adversely,  and  corporeal  occupation,  both  requisite,  391. 
what  acts  sufficient  to  show  intent,  391. 
occupation  must  be  visible  and  notorious,  and  within  defined  boundaries, 

392,  393. 
continued  residence  not  necessary,  392. 

eaves-droppings  on  land  of  adjoining  proprietor,  constitutes,  393. 
as  to  acts  showing  an  intent  to  claim  new  lands  remote  from  settlements, 

394. 
by  entry  without  color  of  title,  limited  to  the  actual  occupancy,  394. 
as  possession  is  presumed  to  follow  the  ownership,  394. 
possession  must  be  stnctly  possessio  pedis,  391,  395. 
must  be  by  substantial  inclosure,  395. 
what  not  a  sufficient  inclosure,  395. 
cattle-ranging  not  sufficient  possession,  396. 
as  to  clearing  and  cultivating,  396. 
occasional  acts  of  dominion,  396. 
payment  of  taxes  alone,  397. 
payment  of  taxes  in  connection  with  other  acts,  397. 
must  be  such  acts  as  would  give  notice  to  the  owner,  and  from  which  the 

jury  could  infer  an  acquiescence,  398. 
possession  must  continue  the  same  in  point  of  locality,  399. 
difference  between  possession  taken  by  an  intruder,  and  by  one  under  color 

of  title,  400. 
possession  of  intruder  limited  by  actual  occupation,  while  that  of  one  under 

color  of  title  is  coextensive  with  described  boundaries,  400.  • 

as  to  interference  of  surveys,  402. 
the  doctrine  that  possession  of  part,  under  color  of  title,  is  coextensive  with 

the  boundaries  described  in  claimant's  deed,  how  qualified,  403. 
as  to  what  is  color  of  title,  and  fraudulent  grants,  404,  405,  406. 
of  parol  gii\8,  as  constituting  color  of  title,  407. 
no  color  of  title  without  some  description  of  the  land,  408. 
color  of  title  only,  and  without  possession,  not  a  disseisin,  409. 
where  there  is  a  possession,  at  the  same  time,  of  more  persons  than  one, 

410. 
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ADVERSE  POSSESSION  —  Continued, 

grant  under  a  foreign  government  does  not  afford  color  of  title,  411. 

neither  do  grants  from  the  aboriginal  natives,  412. 

effect  of  possession  when  taken  successively  by  different  persons,  413,  414. 

rights  of  persons  in  remainder  and  reversion,  as  affected  by  adverse  posses- 
sion, 415. 

under  the  statute  of  3  &  4  Will.  IV.  (c.  27),  417. 

also  under  the  Bevised  Statutes  of  New  York,  416. 

deeds,  how  inoperative  against  persons  holding  adversely,  418. 

See  Cotenancy^  Landlord  and  Tenant^  Mortgagor  and  Mortgagee,  Trustee 
and  Cestui  que  Trust, 
AGENCY  AND  FACTORAGE. 

whether  action  lies  by  principal  against  an  agent  or  factor  for  not  account- 
ing till  after  a  demand,  179  to  182. 

how  the  statute  is  construed  to  apply  in  such  cases,  179  to  182. 

demand  necessary  where  one  copartner  is  made  agent  to  collect  debts  after 
dissolution,  182. 

the  relation  a  fiduciary  one,  and  the  agent  a  trustee,  179,  182. 

And  see  Trust 
AGENT. 

of  acknowledgments  and  new  promises  by  and  to,  261,  262,  269. 
ASSUMPSIT. 

action  of,  see  Pleading. 

when  it  came  into  use,  19. 

how  it  originated,  70. 

action  of,  within  the  statute,  though  not  mentioned,  70,  193. 

to  what  cases  extended,  71  to  73. 

And  see  Covenant, 

to  torts  quasi  ex  contractu,  72,  136tol42. 

may  not  be  barred  when  action  for  tort  on  same  demand  may  be,  72. 

when  assumpsit  may  be  waived,  and  trover  or  trespass  brought,  see  Trover^ 
Trespass, 

the  general  rule  in  declarations  in,  79. 

the  gist  of,  for  violation  of  special  contract,  137. 

exception  concerning  merchants'  accounts  does  not  apply  to,  153, 164. 
AWARD. 

See  Specialties. 

"BEYOND  SEAS." 

See  Disabilities, 
BONDS. 

See  Speciakies, 

proof  of  two  breaches,  in  an  action  upon,  statute  runs  from  time  of  first 
breach-,  140. 
BOUNDARIES. 

extent  of  adverse  possession  of  land,  as  determined  by  a  river,  392. 

rights  of  adjoining  proprietors,  as  affected  by  adverse  possession,  384,  393. 
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BOUNDARIES  —  Continued. 

of  eayes-droppings  over  the  true  line,  893. 
other  cases  of  disputed  boundaries,  400,  401,  415. 

CASE, 

action  of,  see  Torts, 

for  criminal  conversation,  809. 

whether  that,  or  action  of  trespass,  be  most  proper,  309. 
CO-CONTRACTORS, 

acknowledgment  of  debt  bj  one  .of  several,  248  to  260. 
is  binding  on  all,  and  on  what  ground,  248. 
whether  the  contract  be  joint  or  several,  249. 
principal  and  surety,  249. 

where  the  relation  is  collateral,  acknowledgment  by  one  of  the  parties  lia- 
ble, not  binding  on  another,  250. 
severance  of  the  community  of  interest  by  death  and  bankruptcy,  251,  252, 

258. 
whether  representatives  of  deceased  partner  are  bound  by  the  keeping  alive 

a  debt  by  surviving  partner,  255. 
distinction  between  an  acknowledgment  by  a  sole  debtor,  and  one  by  a  co^ 

contractor,  256. 
the  effect  of  an  acknowledgment  by  one  partner  af^er  dissolution  consid- 
ered, 257. 
acknowledgment  by  one  co-contractor  under  the  act  of  9  Geo.  IV.  (c.  14), 

275. 
under  similar  acts  in  this  country,  281  to  284. 
COLOR  OF  TITLE. 

See  Adverse  Possession, 
CONSTITUTIONAL  LAW. 
See  Nullum  TempuSy  &c. 
constitutionality  of  acts  of  limitation,  11. 
CONTRACT. 

See  Promissory  Notes  and  Bills  of  Exchange, 
obligation  of  contracts  not  impaired  by  statutes  of  limitation,  11. 
when  the  statute  commences  running  on  certain  miscellaneous  simple  con- 
tracts, namely, 
money  payable  by  instalment,  110,  111,  112, 
conditional  promises,  113,  114. 
liability  depending  on  contingency,  115. 
money  paid  by  mistake,  116. 
failure  of  consideration,  117,  118, 119. 
continuation  of  services,  120. 
postponement  of  right  to  sue,  121,  122. 
money  paid  by  one  of  several  concerned,  123  to  127. 
promises  of  indemnity,  128, 129, 130. 
money  paid  by  a  surety,  131  to  185. 
torts  quasi  ex  contractu,  136  to  142. 
violation  of  special  contracts,  187. 
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COPARCENERS, 

T7ho  are,  421. 

in  this  country,  treated  as  tenants  in  common,  421. 

one  may  be  disseised  by  another,  421. 

And  see  Cotenancy. 
COURTS. 

See  EquUy,  Admiralty. 

federal,  bound  by  the  construction  of.  the  statute  by  the  State  courts, 
24,  28. 
COVENANT, 

action  of,  see  Specialties, 

not  within  the  statute,  77. 

in  what  cases  touching  covenant  assumpsit  may  be  brought,  77. 
COTENANCY. 

adverse  possession  as  between  joint-tenants,  tenants  in  common,  and  copar- 
ceners, 419  to  436. 

actions  as  between,  in  New  York,  note  to  421. 

doctrine  of  adverse  possession  as  between,  in  England,  422  to  428. 

2h  this  country,  much  the  same,  429  to  436. 

acts  of  ownership  by  one  cotenant  not  necessarily  a  dilseisin,  429. 

though,  in  common  cases,  such  acts  would  be,  429. 

possession  by  one,  j>er  se^  not  a  disseisin,  429. 

the  relation  of  cotenants  like  that  of  lessor  and  lessee,  429. 

conveyance  of  one  by  the  whole,  and  possession  accordingly  by  grantee,  a 
disseisin,  480. 

so,  also,  a  claim  to  the  whole,  and  a  refusal  by  one  to  admit  the  possession 
of  others,  431. 

as  to  presumption  of  ouster  by  the  taking  of  the  rents  and  profits  by  one  ex- 
clusively, 432. 

possession  by  one  for  a  very  long  period,  a  presumption  of  an  actual  ouster, 
438. 

the  yielding  up  to  one  by  a  stranger  who  is  a  disseisor,  puts  all  in  seisin  and 
possession,  434.    • 

acts  done  by  one,  in  behalf  of  the  estate,  enure  to  the  benefit  of  all,  435. 

whether  one  may  claim  as  cotenant,  without  admitting  the  fact  of  coten- 
ancy, 436. 

one  co-tenant  under  disability  does  not  save  the  right  of  the  others,  484. 

DEBT, 

action  of,  see  Specialties^  Pleading, 

formerly  the  ordinary  remedy  on  simple  contract,  19. 
how  connected  with  wager  of  law,  19. 
when  within  the  statute,  76. 

declaration  in,  similar  to  declaration  in  assumpsit,  and  the  differ- 
ence, 76. 
distinction  between  actions  of  debt  upon  contract  without  specialty,  and  ac- 
tions upon  contracts  in  fact,  79,  80. 
exception  concerning  *'  merchants'  accounts  "  does  not  apply  to,  1 54. 
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DETINUE. 

See  Torts. 
DEVISE, 

for  payment  of  debts,  not  sufficient  acknowledgment  to  revive  a  debt  upon 
which  the  statute  has  operated,  232. 

of  land,  for  payment  of  debts,  a  direct  trusty  to  which  the  statute  does  not 
apply,  169. 

otherwise  with  a  chai^  w^VLpersoTud  estate,  169. 
DISSEISIN. 

See  Adverse  Possession,  Ouster, 

ancient  meaning  of,  385. 

modem  meaning  of,  386,  300,  note. 

as  to  a  disseisin  in  fact,  and  a  disseisin  by  election,  387. 

no  distinction  between,  and  dispossession,  388. 
DISABILITIES, 

exception  concerning,  in  actions  ex  contractu,  192. 

must  be  specially  pleaded,  292. 

new  construction  attempted,  in  reference  to  action  of  assumpsit,  193. 

no  persons  excepted  unless  expressly  mentioned,  194,  476.  * 

a  person  under  disability  may  sue,  195. 

plaintiif  must  show  a  continuing  disability  from  the  first,  196. 

and  the  principle  extended,  so  that  one  disability  cannot  be  connected  with 
another,  197,  477. 

when  coexisting  disabilities  exist  in  the  same  person,  no  obligation  to  sue 
till  all  are  removed,  198,  481. 

no  distinction  between  voluntary  and  involuntary  disabilities,  478. 

no  merger  of  one  disability  with  another,  199. 

meaning  of  the  term  "  beyond  seas,"  200. 

^^  beyond  seas  "  and  "  out  of  the  state,"  analogous  expressions,  and  have  the 
same  meaning,  200. 

in  Pennsylvania,  means  without  the  limits  of  the  United  States,  201. 

as  to  the  adoption  of  a  State  rule  in  this  respect,  contrary  to  that  of  the 
federal  judiciary,  202. 

consti*uction  of  "  beyond  seas,"  in  reference  to  a  branch  bank  of  the  United 
States,  202. 

in  reference  to  District  of  Columbia,  203. 

"  beyond  seas  "  not  confined  to  subjects  occasionally  going  abroad,  but  ex- 
tends to  foreigners  constantly  resident  abroad,  204. 

exception  extended  to  absepce  of  defendant,  205. 

where  plaintiflT  and  defendant  are  both  "  beyond  seas,"  205. 

the  word  "  return,"  as  applied  to  an  absent  debtor,  206. 

the  return  must  be  open  and  public,  and  not  clandestine,  206. 

as  to  obligation  of  defendant  to  show  that  the  creditor  had  knowledge  of  his 
return,  or  having  attachable  property  in  the  State  upon  which  an  attach- 
ment might  be  made,  207. 

saving  clause  respecting,  in  relation  to  real  property,  477. 

extends  to  persons  on  whom  the  right  first  descends,  477. 
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DISABILITIES—  Continued. 

ahd  cumulative  didabilities  not  allowed,  477,  482,  527. 

the  word  "  death,''  in  the  statute,  480. 

where  several  disabilities  exist  together,  481. 

thirty  years  or  more  may  be  necessary,  481. 

|>ersons  undel*  disability,  saved  by  intervention  of  particular  estate,  when 
otherwise,  would  be  barred,  483. 

one  cotenant  under  disability  does  not  save  the  right  of  the  others,  484. 
DOWER. 

See  Re(d  Actions,  . 

writ  of,  unde  nihil  habet,  a  real  action,  &c.,  367. 

not  within  the  statutes  of  32  Hen.  VIII.  and  21  James  I.,  367. 

in  this  country,  in  what  States  not  within  the  statutes,  867. 

the  reason  why  not  within  the  statute,  367. 

by  statute  8  and  4  Will.  IV.,  limited  to  twenty  yeArs,  367. 

in  New  York,  abolished,  and  ejectment  substituted,  397. 

how  in  some  other  States,  367. 

EJECTMENT. 

See  Entry  (Writ  of). 

action  of,  though  not  named  in  the  statute,  is  barred  when  the  right  of  entr}- 

is  barred,  366,  369. 
writ  of  entry  substituted  for,  in  Massachusetts  and  Maine.  — ^  See  Entry 

(Writ  of), 
history  of,  368. 

now  the  most  common  in  this  country  for  the  recovery  of  land,  368. 
proceedings  in,  simple,  368. 
possession,  however  long,  no  bar  to,  unless  there  be  a  right  of  entry,  370  to 

874. 
as  in  case  of  an  estate  tail,  with  remainder  in  fee,  370. 
no  persons  in  remainder  affected  by  length  of  possession  of  another  during 

the  existence  of  the  life  estate,  871. 
not  in  case  of  a  descent  cast^  372. 
same  as  to  an  estate  for  a  term  of  years,  374. 

where  there  are  two  rights  of  entry,  one  may  be  lost,  and  the  other  re- 
tained, 375. 
as  to  evidence  of  termination  of  life  estate,  by  the  death  of  tenant  for  life, 

376. 
the  rule  o{  seven  years'  absence  does  not  apply  in  such  case  as  evidence  of 

death,  376. 
if  the  action  be  brought  within  20  years,  no  actual  entry  need  be  proved, 

877. 
but  must  be,  if  not  brought  till  after  that  period,  377. 
and  must  be  an  actual  entry  on  the  land,  377. 
how,* where  the  land  is  in  more  than  one  county,  377. 
the  entry  must  be  animo  demandl,  378. 
by  whom  the  entry  may  be  made,  379. 
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ENTRY  (RIGHT  OF). 

See  Ejectment. 
ENTRY  (WRIT  OF). 
See  RecU  Actions, 

writ  of,  in  Massachusetts  and  Maine,  839. 

as  modified  in  those  States,  a  good  substitute  for  ejectment,  S40,  365. 
what  the  writ  of  entry  is  at  common  law,  362. 
sur  ahatemtnty  limited  to  fifVy  years  by  stat  32  Hen.  VIH.,  363. 
8ur  intrusion  to  thirty  or  fifty  years,  364. 
the  latter  remedy  may  fail  when  ejectment  will  lie,  364. 
EQUITY. 

See  Pleading^  Process^  Trust. 

courts  of,  how  governed  by  the  statute  of  limitations^  25  to  30. 

laches  ever  discountenanced,  by  courts  of,  25. 

statute  of  limitation  binding  in  courts  of,  by  its  spirit  and  meaning,  26. 

whether  in  analogy  or  obedience  to,  26. 

equitable  title  barred,  where  legal  title  would  be,  26. 

the  statute  app^cable  in  courts  of,  though  no  equitable  jurisdiction  estab- 

liished,  when  the  statute  was  made,  27. 
equitable  jurisdiction  of  the  federal  courts  in  the  several  States,  and  their 

obligation  to  respect  the  local  law,  28. 
when  courts  of,  will  prevent  the  bar  of  the  statute,  80. 
EXECUTORS  AND  ADMINISTRATORS. 
See  Trust. 
time  does  not  run  agunst  claim  of  deceased  debtor,  until  one  is  appointed, 

55. 
unless  it  began  to  run  in  the  lifetime  of  the  testator  or  intestate,  56. 
special  limitation  of  actions  against,  170. 
object  of  it,  and  how  construed,  1 70. 
effect  of  acknowledgments  and  new  promises  by,  in  their  representative 

character,  considered,  265,  266,  267. 
acknowledgments,  &c.,  made  to,  268. 

*FEME  COVERT. 

See  DisahiliiieSy  Husband  and  Wife. 

when  the  statute  does  not  run  against  a  debt  due  her  till  husband's  death, 
60. 
FINES, 

antiquity  of,  doctrine  of,  6. 

statute  of,  and  analogy  to  prescription  and  limitation  of  actions,  6,  12. 
FOREIGN  JUDGMENT. 

See  Specialties. 
FORMEDON. 

See  Reed  Actions. 
action  of,  in  the  descender^  854. 

remainder,  855. 
reverter,  856. 
generally,  857. 
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FORMEDOHi -- Continued.  ^    0 

actions  of,  how  limited  by  the  statutes  S2  Hen.  YIIL  and  21  James  I.,  858, 
959. 

persons  claiming  an  estate  tail  by  descent  barred  of  their  formedon  by  neg- 
lect of  preceding  person  entitled,  859,  860. 

the  word  **  fallen  "  in  the  statute  of  21  James  I.,  as  applicable  to  remainders 
and  reversions,  361. 
FRAUD. 

See  Trust. 

statute  runs  in  equity  in  favor  of,  only  from  its  discovery,  30, 183,  470, 471. 

whether  the  statute  runs  in  ^  court  of  law  from  the  commis^on  of  the  fraud, 
or  from  its  discovery,  considered,  184  to  I85. 

must  be  specially  pleaded,  292. 

opportunity  afforded  of  detection  of  fraud,  same  as  actual  knowledge  of  it, 
187  to  191,  470,  471. 

courts  of  equity  not  inclined  to  interpose,  if  a  party  slumber  unreasonably 
after  the  means  of  detecting  fraud,  190,  470,  471. 

will  open  settled  accounts  in  cases  of  apparent  fraud,  188. 

• 

HUSBAND  AND  WIFE. 

See  DisabilitieSj  Feme  Covert. 

as  to  acknowledgment  by  an  agent,  or  co-contractor,  of  wife's  debt  incurred 

before  marriage,  262. 
acknowledgment  by,  of  wife's  debt  dum  sola,  262. 
by  husband  alone,  262. 

INDENTURE. 

See  Specialties,  Landlord,  and  Tenant. 
INSTALMENT. 
See  Contract. 

JOINT  TENANT.  • 

how  seised,  &c.,  419. 

adverse  possession,  as  between,  419. 

And  see  Cotenancy. 
JUDGMENT  OF  COURT. 

See  Specialties.  j 

JUDICIAL  EXCEPTIONS  TO  THE  STATUTE, 

not  admissible,  485  to  4SS. 

And  see  Statute. 

LAND, 

policy  of  regarding  possession  of,  as  evidence  of  title,  9. 
allodial  nature  of  possession  of,  in  this  country,  338,  338. 
how  the  term  "  allodial "  differs  from  "  tenure,"  333. 
peculiar  qualities  of  allodial  land,  833. 
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LAND  —  Continued. 

as  opposed  to  those  of  land  held  under  the  feuctal  law,  833,  334. 
in  England,  now  essentially  allodial,  334* 
abolition  of  feudal  relation  of  lord  and  tenant,  334,  835. 
for  complete  title  to,  right  to  possession  and  right  to  property  in,  requisite, 
341. 
LANDLORD  AND  TENANT. 

of  adverse  possession  by  tenant,  437  to  446. 

landlord  like  a  reversioner,  437. 

and  tenant's  possession  not  adverse,  437. 

though  no  rent  has  been  paid,  438.  , 

acknowledgment,  or  proof  of  tenancy  at  will,  saves  landlord's  right,  439, 

.    440. 

holding  over  afler  termination  of  lease,  not  adverse,  unless,  &c.,  441,  446. 

relation  between  attaches  to  tenant's  representatives,  442. 

as  to  the  effect  of  disavowal  by  tenant  of  landlord's  right  to  make  the 

former's  possession  adverse,  444. 
as  by  attorning  to  a  third  person,  445. 
no  evidence  of  tcnapt's  disavowal  of  title  admissible  which  tends  to  fraud 

and  perjur}',  446. 
law  of  prescription  in  Louisiana,  as  applied  to,  446,  note. 
LEGACY. 

See  Specialty,  Trust. 
LEX  LOCI  ET  LEX  FORI, 
considered,  64  to  67. 
contracts  are  to  have  the  same  interpretation  abroad  that  they  have  by  the 

law  of  the  country  where  made,  64. 
but  remedies  are  to  be  pursued  according  to  the  law  of  the  country  where 

instituted,  65. 
hence  the  limitation  of  actions  upon  contract  depends  on  the  law  of  the 

country  where  the  action  is  brought,  65. 
a  distinction  between  statutes  of  limitation  in  this  respect,  67. 
LIEN.  * 

lien  on  property  may  remain,  though  the  action  to  enforce  the  contract  is 

barred,  73,  92,  173. 
whether  it  be  on  real  or  personal  property,  73,  92. 
LIMITATION  OF  ACTIONS. 
^        See  Statute. 

synonymous  with  prescription,  1  to  11. 
in  respect  to  rights  and  titles,  3  to  6.  « 

remedies,  7. 
history  of,  12  to  18. 
by  statute  32  Hen.  YIIL,  and  21  James  L,  14. 

8  and  4  Will.  IV.,  15. 
of  personal  actions,  why  delayed,  16  to  19. 
statute  of  Anne,  as  to  persons  **  beyond  seas,"  20. 

acts  of  limitation  in  this  country,  their  resemblance  to  the  English  acts,  and 
all  construed  alike,  14,  21,  27. 
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LIMITAXfON  OF  ACTIONS  —  Con/inueA 

constitutionality  of,  22. 

statute  of,  to  be  starictly  construed,  23,  29. 

construction  o^  by  State  courts^  binding  on  United  States  courts,  24,  28. 

in  equity,  25  to  30. 

in  admiralty,  31  to  33. 

tbe  State  not  barred  by  statute  o^  37. 

nor  the  United  States,  89. 

And  see  Nullum  Tempus,  &c. 

where  there  are  no  persons  to  sue,  or  to  be  sued,  54  to  63. 

And  see  Executors  and  Administraiore* 

upon  contracts,  what  statute  applies. 

See  Lex  Loci  el  Lex  Fori, 

what  actions  and  demands  ex  contractu^  may  be  barred,  68  to  78. 

specialties  not  barred,  79  to  94. 

actions  on  promissory  notes  and  bills  of  exchange,  how  and  when  barredi 

95  to  1 09. 
on  miscellaneous  simple  contracts,  110  to  135. 
on  torts  quasi  ex  contractu^  136  to  142. 
mutual  accounts  not  barred,  143  to  151. 
the  exception  as  to  merchants*  accounts,  152  to  165. 
of  suits  against  trustees  of  personal  property,  166  to  178. 
in  respect  to  agency  and  factorage,  179  to  182. 
debts  barred  revived  by  acknowledgment,  208  to  234. 
when  and  how  by  conditional  and  indefinite  acknowledgments,  235  to  239. 
how  by  part  payment,  240  to  247. 
and  by  one  of  several  co-contractors,  248  to  260. 
acknowledgments  by  and  to  agents,  executors,  &c.,  261  to  269. 
in  writing,  270  to  284. 
of  pleading  the  statute  in  actions  ex  coniractUy  285  to  297. 

upon  torts,  809,  310. 
limitation  of  actions  upon  torts,  298  to  310. 
of  judicial  process,  311  to  332. 
real  property  and  actions,  333  to  367. 
ejectment,  368  to  379. 
adverse  possession,  380  to  418. 
cotenancy,  419  to  436. 
landlord  and  tenant,  437  to  446. 
mortgagor  and  mortgagee,  447  to  467. 
trustee  and  cestui  que  trusty  468  to  475. 
disabilities,  192,  476,  et  seq. 

m 

MALFEASANCE, 

assumpsit  lies  for  damages  resulting  from,  71,  186,  141. 
MERCHANTS'  ACCOUNTS, 

exception  in  the  statute  respecting,  70, 148,  152. 

reason  of  the  exception,  153. 
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MERCHANTS'  ACCOUNTS  —  Cmtvnued. 

must  be  specially  pleaded,  292. 

confined  to  accounts,  in  respect  to  which  one  party  may  have  an  action  of 
account,  152. 

does  not  apply  to  assumpsit,  either  for  the  several  items  cf  which  the  ac- 
count is  composed,  or  for  the  general  balance,  152. 

nor  to  an  action  of  debt,  152. 

whether  or  not  they  are  barred  if  no  item  within  six  years  (cases  reviewed), 
154  €t  seq. 

though  not  barred,  when  payment  may  be  presnmed,  159. 

they  must  be  current  accounts,  mutwd  or  reciprocal,  160. 

as  to  what  are  strictly  "•  merchants'  accoants  **  within  the  meaning  of  the 
exception,  161,  162,  163. 
MISFEASANCE, 

assumpsit  lies  for  damages  resulting  from,  71, 136  et  teq. 
VONTH, 

the  meaning  of,  in  law,  51  (note). 

And  see  Time, 
MORTGAGE, 

a  promissory  note  secured  by  mortgage,  does  not  render  it  a  specialty,  92. 

See  lAcn,  SpeciaUy. 
MORTGAGOR  AND  MORTGAGEE. 

in  respect  to  adverse  possession,  447  to  467. 

that  tenant  cannot  dispute  lessor's  title  applicable  to,  447. 

mortgagor  in  possession,  tenant  at  will,  448,  449,  455. 

when  tenant  at  sufferance,  452. 

when  tenant  for  years,  452. 

tenant  at  will  only  quodam  modo,  448,  453. 

possession  of  mortgagor  not  prima  facie  adverse,  449,  450. 

certain  propositions  in  respect  to  the  relation  of  mortgagor  and  mortgagee, 
452. 

mortgagor's  twenty  years'  possession,  evidence  of  presumed  payment,  453, 
454. 

possession  of  mortgagee  considered,  456,  467. 

mortgagee  trustee,  while  right  of  redemption  exists,  456. 

possession  of,  bars  right  of  redemption,  456. 

unless  an  account  has  been  settled,  457. 

or  where  the  mortgage  has  been  admitted,  458. 

and  as  to  the  effect  of  verbal  and  parol  admission,  459. 

or  where  the  mortgagor  continues  in  possession,  462. 

or  where  no  time  appointed  for  payment,  461. 

or  where  there  is  fraud  in  mortgagee,  463. 

as  to  redemption  after  twenty  years  by  those  claiming  in  remainder  or  re- 
version, 464,  465. 

in  what  point  of  view  mortgagee  is  trustee  of  mortgagor,  466. 

possession  of  equity  of  redemption,  a  bar  to  another  person  claiming  the 
same  equitable  right,  467. 
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MUTUAL  ACCOUNTS. 

action  of  account  applicable  to,  69. 

eqnitable  jurisdiction  over,  69. 

not  barred  if  any  item  within  six  years,  148  to  148. 

within  the  equxt)'  of  the  exception  in  respect  to  "merchants'  accounts," 

148. 
items  within  six  years  equivalent  to  a  new  promise  to  pay  those  of  loUger 

standing,  144, 145. 
doctrine  denied  in  New  Hampshire,  and  the  only  instance,  145. 
no  difference  upon  which  side  of  the  account  the  items  within  six  years 

are,  147. 
items  cannot  be  proved  by  plaintiff's  suppletory  oath,  147,  note. 
the  accounts  must  be  strictly  mutual  or  reciprocal,  148. 
are  made  up  of  matters  of  set-off,  and  constituted  where  a  natural  equity 

arises,  that  the  items  on  one  ode  shall  be  setoff  against  those  on  the  other 

side,  75,  79,  149. 
what  are  and  are  not  such  matters  of  set-off,  149. 
do  not  exist  after  they  have  become  stated  and  a  balance  struck,  150. 
balance  when  found,  may  be  an  item  in  a  new  mutual  account  commenced ^ 

151. 
excluded  by  9  Geo.  IV.  c.  14,  unless  in  writing,  &c.,  858. 

NEW  PROMISES  AND  ACKNOWLEDGMENTS. 

See  Agents^  C(hcontractors,  Executors^  Husband  and  Wife,  Part  Payment. 

debts  barred,  revived  by  new  promises,  208  to  234. 

by  a  simple  acknowledgment  of  their  existence,  208. 

such  acknowledgment  operates  as  an  implied  promise,  and  not  as  repelling 

a  presumption  of  payment,  208.  • 

by  the  earlier  cases,  no  acknowledgment  admissible,  209. 
when  acknowledgment  made  admissible,  210. 
latitude  allowed  in  admitting  equivocal  acknowledgments,  and  such  as  are 

not  consistent  with  a  promise,  210. 
commencement  and  final  establishment  of,  in  England,  of  a  more  strict  and 

consistent  construction,  211. 
a  construction  which  excludes  qualified  and  ambiguous  words,  and  proceeds 
upon  the  principle  of  a  new  promise,  and  not  upon  that  of  repelling  pre- 
sumption of  payment,  211. 
such  construction  early  maintained,  and  eventually  generally  recognized 

by  the  judicial  tribunals  in  tins  country,  212  to  280. 
review  of  decisions  and  judicial  reasoning  on  the  subject  in 
Supreme  Court  of  thS  United  States,  212. 
Pennsylvania,  218.  ^ 

New  York,  214. 
Massachusetts,  215. 
Maine,  216. 
Connecticut,  217. 
New  Hampshire,  218. 


660  INDEX. 

NEW  PROMISES  AND  ACKNOWLEDGMENTS  —  Con/tf»u<5(i 
Vermont,  219. 
Virnrinia,  220. 
Maryland,  221. 
Delaware,  222. 
North  Carolina,  223. 
SoQth  Carolina,  224. 
Kentucky,  225. 
Tennessee,  226. 
Illinois,  227. 
Missouri,  228. 
Alabama,  229. 
Bell  V.  Morrison,  generally  acknowledged  as  the  leading  authority,  and  the 

reasoning  of  the  court  in  it  adopted,  230. 
the  conclusions  established  by  before  mentioned  decisions,  briefly  stated,  231. 
a  devise  for  payment  of  debts,  not  sufficie'nt  acknowledgment  to  revive  a 

debt  of  testator  upon  which  the  statute  has  operated,  232. 
return  of  a  debt  in  an  insolvent's  petition,  not  a  sufficient  acknowledgment, 

238. 
subsequent  acknowledgment  of  contract  broken,  to  do  an  act,  of  no  avail, 

284. 
an  established  distinction  in  respect  to  acknowledgment,  between  a  promise 

to  pay  money,  and  promise  to  do  an  act,  234. 
conditional  new  promises  and  acknowledgments,  235  to  237. 
of  no  avail  unless  condition  complied  with  or  event  happening,  235,  280. 
extent  of  the  binding  effect  of  conditional  new  promises  in  particular  cases, 

236. 
same  rule  governs  a  new  ccyiditlonal  promise,  though  made  before  the  six 

years  expired,  237. 
indefinite  new  promises  and  acknowledgments,  238,  239. 
indefinite  in  respect  to  the  particular  debt,  238. 
indefinite  as  to  amount  of  demand  acknowledged,  339. 
in  writing  under  the  act  of  9  Geo.  IV.  (c.  14),  270  to  284. 
^  the  object  to  prevent  fraud  and  perjury,  and  not  to  change  the  legal  con- 
struction as  to  the  effect  of  a  new  promise,  271. 
writing  must  be  signed  by  the  party,  272. 
debtor  must  be  personally  chargeable,  273. 
the  act  excludes  mutual  accounts  unless  in  writing,  274. 
policy  of  the  act  how  far  adopted  in  Virginia,  280. 
in  Massachusetts,  Maine,  Vermont,  Michigan,  281. 
NON-FEASANCE, 

assumpsit  lietfor  damages  resulting  from,  71,  186  to  142. 
NONSUIT. 

See  Process, 
•NULLUM  TEMPUS  OCCURRIT  REGL 

the  maxim  considered,  and  its  application  in  this  country,  to  both  the  State 
and  United  States  governments,  34  to  41. 
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NULLUM  TEMPUS  OCCURRIT  REGl-^  Continued. 

maxim  extended  in  England  to  lessees  of  the  crown,  38. 

how  far  it  extends  to  the  agents  of  the  State  governments  in  this  country, 
SS,  S9. 

to  the  transferrees  and  agents  of  the  United  States,  40. 
NUISANCE. 

See  Torts. 

OUSTER, 

See  Adverse  Possession. 
sometimes  used  for  disseisin,  S89. 
does  not  mean  actual  Tiolence,  389. 
meaning  explained,  389. 
by  one  cotenant  to  another,  424. 

PART  PAYMENT. 

as  an  acknowledgment  or  new  promise,  240  to  247. 

payment  of  a  smaller  on  account  of  a  greater  sum,  evidence  of  a  new 
promise,  240. 

also  giving  security  for  part,  240. 

or  a  negotiable  note,  240. 

also  payment  of  interest,  240. 

promise  to  pay  when  not  inferred,  240. 

credit  given  for  interest,  same  as  money  paid,  240. 

indorsements  of  payment  must  be  bond  fide,  241. 

or  "vnth  the  privity  of  the  debtor,  241. 

what  sufficient  evidence  of  a  bona  fide  indorsement,  242. 

statement  in  the  declaration  of  part  payment  by  defendant,  of  no  ava3, 
243. 

oral  admission  of  part  payment,  244. 

must  appear  that  the  payment  was  on  account  of  the  demand  in  suit,  244. 

as  to  whom  it  may  be  made,  246. 

delivery  of  goods  in  part  payment,.  247. 

as  to  part  pajment  under  the  Act  of  9  Geo.  lY.  (c.  14),  275  to  289. 

under  similar  acts  in  this  country,  281  to  284. 
PARTNERSHIP. 

See  Qhcontractors. 
PAWN. 

See  Trust. 
PLEADING. 

of  pleading  the  statute  in  actions  ez  contractu,  285  to  297. 

settled  that  statute  must  be  pleaded,  and  why,  285. 

the  plea  of  non  accrevit,  &c.,  why  preferable  to  the  plea  of  non  assumpsit^ 
&c.  287. 

in  the  case  of  a  new  promise  or  acknowledgment  the  declaration  is  on  the 
original  promise,  288. 

so  if  made,  to  or  by  an  executor,  289. 
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PLEADING—  Con/m««?. 

replication  to  plea  of  non  assumjaU,  &e.  290.  ^ 

to  non  accrevU,  &c.  291. 

fraud  must  be  specially  replied  to,  292. 

so  the  exception  of  accounts  between  merchantB,  292. 

60  the  exception  of  persons  under  disabilities,  292. 

plea  of  nil  debet  answers  to  non  assumpsit^  293. 

non  accrevitf  &c.,  proper  in  actions  of  debt,  293. 

And  see  Debt, 

pleading  the  statute  in  Equity,  894  to  397. 

whether  the  bill  may  be  demurred  to,  or  whether  statute  must  be  pleaded, 
394,  395. 

in  cases  where  fraud  is  charged  in  the  bill,  396. 

pleading  the  statute  in  actions,  upo^  torts,  309,  310. 

And  see  Torts. 
POSSESSION. 

See  Prescription  Land, 

as  in  general  evidence  of  title,  3  to  10. 

And  see  Adverse  Possession, 
PROCESS. 

judicial,  considered,  311  to  332. 

what  is  the  commencement  of,  in  England,  311. 

in  this  country,  the  suing  out  of  the  writ,  312. 

and  not  the  service,  if  the  bona  Jide  intention  be  to  have  the  writ  served, 
312. 

where  the  writ  is  forwarded  by  mail  to  the  officer,  313. 

where  the  writ  is  directed  to  the  sheriff  of  a  county  in  which  defendant 
does  not  reside,  314. 

date  of  writ  not  conclusive  as  to  the  time  when  taken  out,  315. 

filing  of  a  claim  in  set-off,  equivalent  to  the  commencement  of  an  action, 
316. 

where  writ  issues  against  two  and  served  only  upon  onci  317. 

continuances,  rule  as  fo,  in  England,  318. 

and  in  this  country,  318  to  321. 

when  judgment  is  reversed,  how  and  when  a  new  action  may  be  com- 
menced, 323. 

cases  included  by  construction  within  the  provision  of  the  statute  respect- 
ing reversal  of  judgment,  324. 

new  action  may  be  commenced  in  case  of  abatement  of  suit,  by  the  death 
of  one  of  the  parties,  325. 

no  exception  to  the  running  of  the  statute  in  case  of  a  voluntary  abandon- 
ment of  an  action,  327. 

as  in  case  of  abatement  of  suit  by  marriage  oi  feme  sole^  327. 

in  case  of  nonsuitj  no  new  action  can  be  conmienced  after  six  years  ex- 
pired, 328. 

the  effect  of  a  written  chancery  as  to  preserving  the  right  to  an  action  at 

law,  329. 
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PROCESS—  Continued.  ^ 

what  is  the  commencement  of  a  suit  in  equity,  330. 
effect  of  bill  filed  by  one  creditor  in  behalf  of  himself  and  others,  331. 
a  proceeding  at  law,  does  not,  in  case  of  noDkSuit,  preserve  the  right  to  one 
in  equity,  after  six  years,  332. 
PRESCRIPTION, 

defined  as  synonymous  with  limitation  of  actions,  1. 

of  two  kinds,  2. 

as  applied  to  rights  and  titles,  1  to  6. 

to  remedies,  7. 
history  of,  8,  9. 
founded  on  public  policy,  9. 

on  private  justice,  10. 
.  as  applied  to  corporeal  and  incorporeal  hereditaments,  4. 
its  analogy  to  statutes  of  possession,  4,  5. 
importance  of,  as  to  land  titles,  9. 
tmder  the  Jewish  law,  8. 
Grecian,  8. 
Roman,  8. 

Modem  continental,  8. 
Scotland,  8. 
Hindoo,  8,  note. 
of  title  to  land,  3  to  6.      - 
principle  and  importance  of,  3  to  6, 11. 
presumption  of  payment,  11,  78,  159, 171,  172. 
PROMISSORY  NOTES  AND  BILLS  OF  EXCHANGE. 

though  a  note  be  secured  by  a  mortgage,  it  remains  still  a  simple  contract, 

73, 92.  , 

of  the  currency  of  the  statute  upon,  95  to  109. 
statute  runs  from  the  time  of  the  fisJling  due  of  a  note,  against  the  payment 

by  an  accommodation  indorser,  100. 
where  goods  are  sold  on  a  term  of  credit,  and  payment  to  be  then  made  by 

a  bill,  101. 
statute  runs  on  a  note,  though  the  maker  assign  his  property  to  creditors, 

102. 
where  note  is  not  to  be  delivered  to  payee,  before  the  performance  of  a 

condition,  103. 
effect  of  an  agreement  between  maker  and  payee,  104. 
bill  or  note  for  money  before  lent,  105. 
notes  sold  before  due,  under  misrepresentation  of  payee,  106. 
law  as  to  the  limitation  of  notes  witnessed  in  Massachusetts,  107. 
in  Maine,  108. 
And  see  Usury. 

suits  against  notaries,  for  neglect  in  charging  indorsers,  138. 
against  attorneys  for  neglect  in  collecting,  139. 
statute  runs  from  date  when  on  denumd.  95. 
though  payable  with- interest,  95. 
or  if  not,  to  draw  interest  during  the  life  of  the  promisor,  95. 
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PROMISSORY  NOTES  AND  BILLS  OF  EXCHANGE— Cbfrfmtiof. 

» 

no  term  of  grace  allowed  on  notes  on  demand,  95. 

a  receipf'for  money  like  a  note  on  demand,  95. 

notes  payable  after  demajid,  demand  is  necessary,  and  the  time  runs  only 
from  a  demand,  96. 

but  demand  must  be  made  within  a  reasonaUe  time,  and  what  Is,  96. 

on  notes  and  bills,  **  after  sj^ht,"  or  *' after  notice,"  statute  runs  fimn  pre- 
sentment and  notice,  97. 

l)ut  presentment  and  notice  must  be  in  a  reasonable  time,  and  what  is,  97. 
,        difference  between  a  bill  or  note  '^  after  date  **  and  ^'  after  sight ^  97. 

statute  runs  from  time  of  refusal  of  acceptance  and  notice,  97. 

payable  at  a  particular  place,  presentment  must  be  made  at  that  place,  98. 

statute  runs  from  the  last  day  of  grace,  99. 

.  the  time  of  payment  by  an  akK^ommodation  acceptor,  100. 

* 

REAL  PROPERTY, 

See  Land. 

considered  in  connection  with  real  actions,  383  to  337. 
REPLEVIN. 

See  Torts, 
REAL  ACTIONS. 

See"  Wril  of  Right,  Formedon,  Entry j  Dower, 

still  retained  in  this  country,  though'  abolished  in  England,  338  to  389. 

in  disuse  in  England  before  abolished,  384. 

abolition  of,  by  statute  of  3  and  4  Will  IV.  (c.  27),  386. 

writs  of  dower  and  qtiare  impedit  only  retained,  336. 

reasons  assigned  for  abolition  of  real  actions  in  England,  337. 

in  what  States  abolished  in  this  country,  339. 

not  much  resorted  to  where  in  force,  339. 

in  force  in  the  States  which  were  colonies,  unless  expressly  abolished,  339. 

but  mode  of  proceeding  in,  simplified,  340. 

are  designated  and  limited  in  reference  to  the  interest  claimed,  341. 

distinction  between  droitural  and  ancestral  droitural,  841. 

and  between  possessory  and  ancestral  possessory,  841. 

how  limited  before  the  statute  82  Hen.  VIH.,  and  how  by  that  statute,  342, 

how  by  statute  21  James  L,  342. 

law  of  limitation  of,  as  established  in  England  before  the  statute  of  3  and  4 
Will.  IV.,  842. 

SET-OFF. 

See  Mutual  Accounts, 

a  demand  barred  cannot  be  set  off,  74,  75. 

unless  in  cases  of  mutual  accounts,  75,  144. 

filing  of  a  claim  in  set-off,  equivalent  to  the  commencement  of  an  action  to 
save  the  statute,  316. 
SEISIN. 

the  meaning  of,  386. 

Coke's  quaint  explanation  of,  id,  note. 
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SLANDER. 

See  Torts. 
SPECIALTIES. 

are  not  unthia  the  statute,  79  to  94. 

as  if  the  liability  is  created  by  the  requisition  of  a  statute,  80. 

distioction  between  liability  imposed  by  statute,  and  having  relation  to 
it,  81.  •  •    ' 

statute  not  pleadable  to  judgments  of  courts,  82. 

as  to  a  judgment  in  a  justice's  court,  85. 

and  to  courts  not  of  record,  85. 

statute  applies  to  foreign  judgments,  88. 

cannot  be  pleaded  to  an  award  under  seal,  36. 

or  if  the  submission  be  under  seal,  86. 

nor  in  debt  on  an  indenture  reserving  rent,  87.  , 

nor  to  bonds,  88. 

but  payment  of,  presumed,  98. 

one  co-obligor  paying,  may  sue  tiie  other  in  aaiumpdt,  and  may  be  barred 
accordingly,  89. 

statute  does  not  apply  to  legacies,  90. 

promissory  note,  though  secured  by  mortgage,  not  a  specialty,  78,  92. 

warrant  of  attorney  to  confess  judgment  not  a  specialty,  91. 

specialties  limited  by  statute  8  and  4  Will.  iy.,.to  twenty  years,  94. 
STATE. 

See  NuUam  Tempus,  ^c,  Courts. 
STATUTE. 

See  Limitation  of  Actions, 

of  limitations,  is  construed  strictly,  28,  29,  485. 

construction  of  English  at:ts  of  limitation,  how  applicable  in  this  country, 
14,  21,  27. 

federal  courts  bound  by  the  construction  of  the  statute  by  State  courti^ 
24,  28. 

construcdon  of  statute  of  limitations  as  to  the  action  of  assumpsit 

liability  created  by  a  statute,  not  within  the  statute  of  limitations. 

See  Specicdties.  ^ 

origin,  &c.,  of  late  statute  of  3  and  4  WilL  lY.,  15. 
SURETY. 

when  cause  of  actipn  arises  in  behalf  of  a  surety,  89, 181  et  seq, 

TENANTS  IN  COMMON. 

nature  of  their  title  and  possession,  420. 

one  may  be  disseised  by  another,  421. 

And  sea  Cotenanqf. 
TIME. 

See  NuUwn  Tempus^  ^c,  Month, 

its  effect  upon  land  titles  and  personal  demands,  1  to  11 

how  ccHuputed  in  construing  the  statute,  42  to  58. 

same  in  law  and  equity,  42. 

P 
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TIME  —  Continued, 

whether  the  day  on  which  the  right  of  entry  or  cause  of  action  accrues  is 

to  be  included  or  excluded,  43,  50. 
the  earlier  cases  on  the  subject,  43  to  45. 
later  and  different  decisions,  46  to  50. 

when  months  are  mentioned  in  a  statute,  whether  is  meant  lunar  or  calen- 
dar, 51. 
when  a  thing  is  ordered  by  a  particular  day,  that  day  excluded,  52. 
meaning  of  instcmtert  58. 

time  does  not  run  when  there  is  no  person  to  sue,  54  to  61. 
or  a  person  to  be  sued,  62,  68. 

or  when  a  person  is  restrained  from  suing  by  a  law,  68. 
TORTS. 

assumpsit  lies  for4orts  quasi  ex  contractu,  and  how  and  when  barred,  71, 72, 

136  to  142,  299. 
limitation  of  actions  upon,  298  to  810. 
for  private  nuisance,  300. 
slander,  801,  802,  803. 
trover,  304. 
replevin,  805. 
detinue,  806. 
trespass,  807. 

criminal  conversation,  308. 
pleading  the  statute  in  actions  upon,  809,  810. 
TRESPASS. 
See  TorU. 

action  of,  may  be  barred  when  assnmp^t  on  same  demand  will  not  be,  72. 
'  whether  action  of,  or  acUon  on  the  case,  be  the  proper  action  for  criminal 
conversation,  808. 
TROVER 
See  Torts, 

action  of,  may  be  barred,  when  assumpsit  on  same  demand  will  not  be,  72. 
TRUST. 

See  Agency  and  Factorage, 

direct  trusts  are  not  barred,  and  the  principle  of  the  rul^,  166,  468. 
instances  of  direct  trusts  which  are  not  reached  b)rthe  statute,  167,  468. 
common  mode  of  creating,  by  the  appointment  of  executors  and  adminis- 
trators, 168. 
retention  of  funds  by  them  consistent  with  their  character,  168. 
may  therefore  be  held  to  answer  after  a  long  period,  168. 
devise  of  land  to  trustees  or  executors  is  a  direct  trust,  and  the  statute  docs 

not  run  af\er  testator's  death,  169, 468. 
otherwise  with  a  charge  upon  personal  estate,  169. 
where  executors,  &c.,  may  be  sued  at  law,  and  a  limitation  fixed  ibr  actions 

against  them,  the  above  equitable  doctrines  do  not  apply,  170. 
statute  does  not  apply  in  some  cases  to  matters  <tf  account,  171. 
but  a  presumption  of  settlement  may  arise  short  of  twenty  yean,  171. 
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TRUST  —  Continued. 

80  where  legatees  Itecome  trustees  for  the  creditors  on  accoant  of  deficiency 

of  assets  to  pay  all  the  debts,  172.* 
presiAnption  of  payment  of  unpaid  legacies  from  long  forbearance,  172. 
statute  does  not  run  against  property  held  in  pawn,  178. 
but  right  of  redemption  may  be  lost  by  lapse  of  time,  178. 
direct'  trusts  liable  to  be  barred  }>y  the  statute  when  an  adverse  claim  set 

up  by  trustee,  1 74  to  1 78,  472.  •       ' 

trusts  cognizable  at  law,  not  withdrawn  from  the  operation  of  the  statute, 

such  as  implied  and  constructive  trusts,  1 78,  468  to  471. 
acts  of  trustee  as  would,  if  done  by  one  cotenant  of  land,  be  an  ouster  of 

the  others,  constitute  adverse  possession,  472. 
or  such  acts  as  if  done  by  a  tenant,  would  be  an  ouster  of  the  landlord, 

472. 
rule,  that  the  possession  of  trustee  in  common  cases,  is  not  adverse,  cannot 

be  extended  to  the  possession  of  a  third  person,  473. 
in  what  point  of  view  a  mortgagee  is  a  trustee  of  mortgagor,  452  to  465. 
possession  o£  cestui  que  trust  not  advene,  unless,  &c.  474,  475. 

UNITED  STATES.   . 

See  Nullum  Tempus,  Courts, 
USURY. 

to  entitle  a  person  to  a  moiety  for  the  penalty  of  usury,  prosecution  must  be 
within  the  time  prescribed  for  the  commencement  of  process,  109. 

WAGER  OF  LAW. 

supplied  the  want  of  limitation  of  actions  on  contract,  19. 
WARRANT  OF  ATTORNEY. 

See  Specialties. 
WRIT  OF  RIGHT. 

See  Reed  Actions. 

or  droitural,  the  highest  writ  in  the  law,  and  lies  in  what  cases,  &c.  843  to 
849.  « 

lies  concurrently  with  other  actions,  343. 
.  and  aAer  other  remedies  lost,  348. 

judgment  in,  final,  843. 

of  the  mise  in,  843. 

in  England,  actual  seisin  necessary  to  maintain,  844. 

so  in  Kentucky,  845. ' 

but  in  this  country  generally,  not  so,  845. 

where  demandant  relies  on  the  seisin  of  ancestor,  846. 

tenant  in,  may  give  evidence  of  title  in  third  person,  847. 

demandant  in,  may  recover  according  to  his  interest  proved,  848. 

as  to  the -admissibility  of  two  counts  in,  for  the  same  land,  849. 

different  limitations  of,  between  possesson  against  the  ancestor  and  against 
the  demandant  himself,  850. 

distinction  between  ancestor  and  predeceesor,  851. 

incongniity  and  injustice  of  the  limitation  of,  852. 


